Digitized  by  the  Internet  Archive 

in  2007  with  funding  from 

IVIicrosoft  Corporation 


http://www.archive.org/details/civilprocedurere10mccaiala 


CIVIL 
PROCEDURE   REPORTS 

CONTAINING  CASES  UNDER  THE 

CODE  OF  CIVIL  PROCEDURE 

AND 

THE  GENERAL  CIVIL  PRACTICE 

OF   THE 

STATE  OF  NEW  YORK. 

REPORTED   WITH    NOTES 
BY 

HENRY  H.  BROWNE 

OF  THE    NEW   YORK    BAR. 


VITH    A '  REFERENCE    TO    THE    SECTIONS  OF    THE    CODE  OF  CIVIL  PRO- 
CEDURE CONSTRUED  OR  CITED  IN   THE  OPINIONS  CONTAINED  IN  THE 
FOLLOWING  REPORTS,  ISSUED  DURING  THE  PERIOD  COVERED  BY 
THIS    VOLUME  :     NEW    YORK     REPORTS,    VOL.     102  ;     HUN'S 
REPORTS,  VOL.   40  ;      N.    Y.  SUPERIOR  COURT   REPORTS, 
VOLS.   52  AND  53  ;    DEMAREST'S  REPORTS,  VOL.    4  ; 
AND  N.  Y.  CIVIL  PROCEDURE  REPORTS,  VOL.  9. 


VOLUME    X. 

NEW  YORK: 

S.  S.  PELOUBET, 

LAW   PUBLISHER   AND   BOOKSELTJJR, 

80    NASSAU   STREET. 
1887. 


COPYRIGHT, 

B   S.  PELOUBET, 
1887. 


CONTENTS. 


Sections  of  the  I 

Code  of  Civil  Procedure,  f  Page 

14        GiLLMAN  V.  Byrnes » .     46 

Contempt;  effect  on  order  adjudging  party  in 
contempt  of  modification  on  appeal  of  order,  the 
disobedience  of  which  constituted  the  contempt. 

55        Webb  v.  Milne 27 

Attorney;  when  employment  of,  ends;  appeal  by 
new  attorney  without  substitution. 

73,  77        HoAG  V.  Weston 92 

Purchase  of  claim  by  justice  of  the  peace,  for 
the  purpose  of  bringing  suit  thereon ;  when  no 
defense, 

111        N.  Y.  Central.  &  Hudson  River  Railroad  Co.  v. 

Shepherd 153 

Discharge  from  imprisonment;  person  impris- 
oned under  an  order  of  arrest  issued  before  judg- 
ment cannot  be  discharged  under  section  111,  of 
the  Code  of  Civil  Procedure;  construction  of 
that  section. 

Ill        People  ex  rel.  Lust  ».  Grant 158 

People  ex  rel.  Solomon  v.  Grant 158 

Same  subject;  section  111,  applies  whether  per- 
son imprisoned  is  held  under  au  execution  or  an 
order  of  arrest,  or  any  other  mandate  against  the 
person;  discliarge  to  be  made  without  formal 
application;  section  111,  is  constitutional  and 
should  be  liberally  construed ;  order  of  arrest  is  a 
mandate.  . 

Ill        Warshauer  v.  Webb 169 

Same  subject;  person  imprisoned  under  an  order 
of  arrest  issued  before  judgment  cannot  be 
discharged  under  section  111  of  the  Code  of  Civil 
Procedure. 

•  111        People  ex  rel.  MacDonaU  v.  Grant I7l,  note. 

People  ex  rel.  Monett  v.  Grant 171,  note. 

[iii] 


iv  CONTENTS. 

Sections  of  the  ) 

Code  of  Civil  Procedare. )  Page 

People  ex  rel.  Chatillon  v.  Grant 171,  note. 

Same  subject;  section  111  is  constitutional 

111        People  ex  rel.  Kiernan  v.  Grant 173,  note. 

Same  subject;   disciiarge   of  person   imprisoned 
under  execution. 

Ill        In  re  Berry 173,  note. 

Same  subject;  person  imprisoned  for  contempt, 
wlien  not  discharged 

111         People  ex  rel.  Rodding  v.  Grant 174,  note. 

Same  subject;  person  imprisoned  under  order  of 
arrest  not  entitled  to  discharge. 
Ill        Note  on  section  111  op  the  Code  of  Civil  Pro- 

CEDCRE 171 

149  et  »eq.    People  ex  rel.  Lust  v.  Grant 158 

People  ex  rel.  Solomon  v.    Grant 158 

Jail  liberties ;  mode  of  being  admitted  to. 

417        Welde  v.  Henderson 214 

Summons;   when  not  invalidated  by   containing 
matter  not  required  to  be  stated  therein. 

446,  447     Turner  ».   Conant.  ., 193 

Complaint;  when,  in  equitable  action  states  suffi- 
cient facts;  proper  parties  to  such  action. 

449        Bayer  v.  Phillips 337 

General  guardian  of  infants;  when  action  may  be 
brought  by  in  his  own  name. 

449        Harnett  v.  Morris 333 

Same  subject. 

452        Turner  v.  Conant 193 

Proper  parties  to  equitable  action. 

468  et  aeq.    Bayer  v.  Phillips 237 

When   general     guardian  of  infant   may   bring 
action  in  his  own  name. 

468  et  aeq.    Harnett  v.  Morris 223 

Same  subject. 

484        Weeks  v.  Keteltas 43 

Joinder  of  causes  of  action;  when  action  on  con- 
tract cannot  be  joined  with  one  for  tort. 

495  subd.  4  Grange  t>.  Gilbert 98 

Demurrer;  grounds  of,  to  counter-claim 

500,  501     Pendergast  v.   Greenfield 231 

Counter-claim;  when  individual  demand  may  be 
set  up  as  a,  by  person  sued  as  trustee. 

501        St.  Michaels  P.  E.  Church  v.  Behrens 181 

Counter-claim;  in  action  against  several  defend- 


CONTENTS. 


Sections  of  the  I 


Code  of  Civil  Procedure. )  Page 

ants  on  a  joint  demand,  a  claim  in  favor  of  one  of 
them  cannot  be  set  up  as  a. 

501        Lush  ».  Adams 60 

Counter-claim;  judgment  on  joint  liability  can- 
not be  set  off  against  individual  demands. 
Wlien  failure  to  reply  cannot  be  taken  advan- 
tage of. 

501  Grange  o.  Gilbert 98 

Counter-claim;  instance  of,  held  to  be  connected 
■with  the  subject-matter  of  the  action;  when 
assumed  to  state  sufficient  facts. 

501  subd.  2  Moody  v.  Steele 67 

Counter-claim  ;  when  not  necessary  that  cause 
of  action  set  up  as,  belonged  to  defendant  at 
commencement  of  action. 

502  Pendergast  ®.  Greenfield 231 

Counter-claim  ;  allowance  of,  in  action  brought 
against  trustee. 

602  subd.  1,  3  Willover  v.  First  National  Bank  op  Olean.  . .     80 
Counter-claim  ;    when    claim  against   plaintiff's 
assignor,  cannot  be   set   up  as  ;    when    assignor 
not  held  to  be  person  beneficially  interested. 

531        HoAG  V.  Weston 92 

Bill  of  particulars;  when  objection  to  want  of 
verification  waived  ;  when  variance  between  it 
and  evidence  immaterial. 

642        Dawson  v.  Bogart 56 

Pleading  ;  when  may  be  amended  of  course. 
When  time  to  so  amend  not  extended 

644        Staunton  v.  Swan 12 

Supplemental  complaint  ;  when  facts  arising 
after  the  commencement  of  action  cannot  be  set 
up  by. 

544        Miller  v.  Johnson 205 

Supplemental  complaint ;  when  leave  to  serve 
not  granted  ;  claim  barred  by  statute  of  limita- 
tions cannot  be  set  up  in. 

561        N.  Y.  Central  &  Hudson  River  Railroad  Co.  v. 

Shepherd 153 

Order  of  arrest  ;  wiien  in  proper  form  ;  is  a 
mandate. 

603        White,  Stokes  and  Allen  v.  Caxton  Book-bind- 
ing Co  ♦. 146 


vi  C0:N  TENTS. 

Sections  of  the  } 

Code  of  Civil  Procedure,  f  Paere 

Caxton  BoaK-BiNDiNG  Co.  V.  White,  Stokes   and 

Allen 116 

Injunction  restraining  prosecution  of  action  in 
anoth«r  Stale  ;  when  not  granted;  when  plaintiff 
in  two  actions  for  same  case,  one  in  this  State, 
and  one  in  another  State,  required  to  elect 
between  them. 

873  et  6eq.   Estate  of  Catheuine  M.  McCrosket 176 

Examination  of  witnesses  before  trial  in  surro- 
gate's court. 

987        Bergman  t.  Noble 190 

Change  of  place  of  trial  for  convenience  of 
witnesses;  when  motion  for,  denied  because  all  of 
the  defendants  did  not  join  in  it. 

1013        Bates  ®.  Eagleton  Manufacturing  Company 218 

Reference;  what  must  appear  on   motion   for,  on        * 
the  ground  that  the  examination  of  a  long  account 
is  required. 

1013        McCall  v.  Moscucowitz 107 

Review  of  order  of  reference  on  appeal  from  final 
judgment. 

1186        Waxbh  v.  Bowert  Savings  Bank 32 

Special  verdict;  when  not  sufficient  ;  what  mast 
be  determined  by ;  costs. 

1214, 1215   Sayers  v.  Miller 69 

Judgment  by  default;  proof  require(?  on  taking 
in  action  of  ejectment. 

1292        Market  National  Bank  «.   Pacific    National 

Bank 19 

Restitution ;  by  what  courtordered  when  judgment 
set  aside;  laches;  eflfect  of  pendency  of  action  to 
recover  money,  the  restitution  of  which  is  sought. 

1300        Webb  «.  Milne 27 

When  employment  of  attorney  ends;  appeal  by 
new  attorney  without  substitution, 

1816        Hassler  v.  Turnbull 240 

Case  on  appeal ;  what  should  contain. 

1816, 1349  McCall  v.  Moschcowitz  107 

Interlocutory  judgment;  review  of  intermediate 
order  on  appeal  from.  Review  of  order  of  refer- 
ence on  appeal  from  final  judgment.  Waiver  of 
objection  to  order  of  reference.  Order  of  deter- 
mining issues  and  distributing  assets  in  action  to 


co:ntents.  vii 


Section  B  of  the  I 


Code  of  Civil  Procedure,  f  Page 

dissolve  copartnership.  Various  rules  as  to  the 
admission  of  exceptions  to  evidence  in  equitable 
action.  Determination  of  referee,  how  reviewed. 
Wlien  good  will  of  copartnership  business  not 
•  partnership  asset. 

1323        Market   National   Bank  v.   Pacific    National 

Bank 19 

Restitution;  when,  and  by  what  court  ordered, 
when  judgment  set  aside. 

1849        McCall  v.  Moschcowitz  107 

Review  of  interlocutory  order  on  appeal  from 
final  judgment. 

1353.        Hassler  v.  Turnbull 240 

Case  on  appeal ;  what,  should  contain ;  power  of 
referee  in  settling. 

*        1626        Fearing  e.  Cornish 77 

Referee's  fees  and  disbursements;  when  referee 
to  sell  mortgaged  premises,  cannot  apply  deposit 
in  his  hands  on  account  of. 

1673,  1 674   NiEBUHR  v.  Schrkyeb ....     72 

Lis  pendens ;  when,  may  be  filed  by  defendant; 
power  of  court  to  cancel. 

•1775  HAFNEU&  SCHOEN  FURNITURE  Co.   V.  GrUMME 176 

Corporation;  allegations  in  complaint  in  actions 
by  or  against,  as  to  whether  foreign  or  domestic. 

1835,  1836  Krill  v.  Buownell  8 

Reference  of  claim  against  executor;  right  of  suc- 
cessful party  to  disbursements. 

1904        Birkett  v.  Knickerbocker  Ice  Company 52 

Death ;  measure  of  damages  in  action  for  caus- 
ing; contributory  negligence;  when  negligence 
of  parent  defeats  recovery  in  action,  for  causing 
death  of  child. 

2463,  2404  DeCamp  v.  Dempsey ' 210 

Supplementary  proceedings;  when  trust  fund 
cannot  be  reached  in  ;  application  for  receiver 
denied. 

2538-2540  Estate  of  Catherine  M.  McCroskey 178 

Examination  of  witnesses  before  trial  in  surro- 
gate's court,  when  ordered. 

2749        Estate  of  Julia  King 175 

Funeral  expenses;  sale  of  decedent's  real  prop- 
erty to  pay. 


viii  CONTENTS. 

Sections  of  th«  { 

.  Vode  of  Civil  Proced»>r»»,  (  Page 

2750,  2>5>6  Estate  of  Catherine  Rosenpield 201 

Sale  of  decedent's  real  property  for  the  payment 
of  debts.  When  judgment  rendered  after  trial 
upon  the  merits.  Accounting.  When  debts 
charged  upon  real  property  by  will. 

il980        Dryeii  v.  Sexsmith 29 

Commission;  when  motion  for  properly  denied  in 
action  in  justice's  court.  Objection  to  insufficiency 
of  pleadings  or  evidence  first  taken  on  appeal  is 
too  late. 

B137        HoAG  t).  Weston 92 

Purchase  of  claim  by  justice  of  the  peace,  for  the 
purpose  of  bringing  suit  thereon:  when  not  a 
defense. 

3232        Ifote  on  the  Award  of  Costs  on  Determining  Demurrer 

where  there  is  also  an  Issue  of  Fact 88  , 

3232        WiLLovER  V.  First  National  Bank  of  Olean 80 

Costs  of  demurrer  to  answer. 

3246        Krilii  v.  Brownell 8 

Disbursements;  right  of  party  succeeding,  in  ref- 
erence to  claim  against  executor  to  disbursements. 

3251,  sub'd  3  Carroll  v.  Watters 6 

Term  fees,  when  not  taxable. 

3251,  2356  Evans  «.  Ferguson 67 

Costs;  when  motion  to  dismiss  complaint  not  a 
trial;  term  fees  when  allowed;  when  trial  does 
not  occupy  more  than  two  days ;  witness  fees. 

^Tb^lT    I  Race  «.  Gilbert 1 

Referee's  fees ;  amount  of,  for  selling  real  prop- 
erty pursuant  to  decree  in  action  for  partition, 
and  distributing  the  proceeds. 


TABLE     OF     CASES     REPORTED. 


A. 


Adams,  Lush  v 


Page 
60 


B, 


Bates  ».  Eagleton  MTg  Co. . .   218 

-Bayer  v.  Pliillips 227 

Behreus,  St.  Michael's  Church 

V 181 

Bergman  v.  Noble 190 

■  Ben'y,  In  re note,  173 

Birkott  V.  Knickerbocker  Ice 

Co 52 

Bogart,  Dawson  v 56 

Borst,  People  ex  rel.  v.  Grant. 

note,  173 
Bowery  Savings  Bank,  Walsh 

V 32 

Brownell,  Krill  v 

Byrnes,  Oilman  v 46 


C. 


146 


146 


Carroll  v.  Watters 

Caxton     Book- binding     Co., 

White,  Stokes  &  Allen  v. 
Caxton   Book-binding   Co.  v. 

White,    Stokes  &  Allen. . 
Chattillon,    People    ex    rel.   v. 

Grant note,  171 

Conant,  Turner  v 192 

Cornish,  Fearing  » 77 


D. 


Dawson  v.  Bogart 56 


Page 

De  Camp  v.  Dempsey 210 

Dempsey,  De  Camp  v 210 

Dryer  v.  Sexsmith 29 

E. 

Eagleton  MTg  Co.,  Bates  v..  218 

Evans  v.  Ferguson 57 


Fearing  v.  Cornish 77 

Ferguson,  Evans  v 57 

First    Nat.    Bank    of    Olean, 

Willover  v 80 

G. 

Gilbert,  Grange  v 98 

Gilbert,  Race  « 1 

Gilman  v.  Byrnes 46 

Grange  v.  Gilbert 98 

Grant,  People  ex  rel.  Boi'st  v. 

note,  173 
Grant,  People  ex  rel.  Chatillon 

V note,  171 

Grant,  People  ex  rel.  Kiernan  v. 

note,  172 
Grant,  People  ex  rel.  Lust  v. .  158 
Grant,  People  ex  rel.  MacDon- 

aid  V note,  171 

Grant,  People  ex  rel.  Monett  v. 

note,  171 
Grant,  People  ex  rel.  Bodding  v. 

note,  174 
[iz] 


X  TABLE    OF    CASES    KEFOETED. 

Grant,  People  ex,  rel.  Solomon 


V 158 

Greenfield,  Pendergast  « 231 

Grumme,    Hafner    «&    Schoen 

Furniture  Co.  «> 176 

H. 

Hafner  &  Schoen   Furniture 

Co.  V.  Grumme 176 

Harnett  v.  Morris 223 

Hassler  v.  TurnbuU 240 

Henderson,  Welde  «. -214 

Hoag  ®.  Weston 92 

J. 

Johnson,  Miller  e » 205 

K. 

Keteltas,  Week  « 43 

Kiernan,    People    ex    rd.    v. 

Orant note,  172 

King,  Estate  of  Julia ,    175 

Knickerbocker  Ice  Co.,  Birk- 

ett « 52 

Krill  V.  BrownelL 


L%i8t,  People,  ex  rel,  v.  Orant.  158 

Lush  «.  Adams 60 

M. 

Mac  Donald,  People  ex  rel.  v. 

Orant note,  171 

Market  Nat.  Bank  v.  Pacific 

Nat.  Bank 19 

McCall  V.  Moschcowitz 107 

McCroskey,  Estate  of 178 

Miller  e.  Johnson 205 

Miller,  Suyres  t 69 

Milne,  Webb  B 27 


Page 
Monett,     People,    ex     rel.     v. 

Grant note,  171 

Moody  B.  Steele 67 

Morris,  Harnet  c 223 

Moschcowitz,  McCall  e 107 

N. 

Niebuhr  v.  Schreyer 72 

Noble,  Bergman  ® 190 

N.  Y.  C.  &  H.  R.  R.  R.  Co.  v. 

Shepherd 153 


Pacific     Nat.     Bank,    Market 

Nat.  Bank  v 19 

Pendergast  v.  Greenfield 231 

People,  ex  rel.  Borst  v.  Grant 

note,  173. 
People    ex    ret    ChatiUon    v. 

Orant    note,  171 

People,  ex  rel.  Keirnan  v.  Orant 

noU,  172 
People,  ee  rel.  Lust  ®.  Grant . .  158 
People  ex  rel.    Mac  Donald  v. 

Orant note,  171 

People  ex  rel.  Monett  v.  Grant 

note,  171 
Peoyle  ex  rel,  Hodding  v.  Orant 

note,  174 
People     ex    rel.    Solomon    v. 

Grant 158 

Phillips,  Bayer  ©. 227 

R. 

Race  c.  Gilbert 1 

Bodding,  People  ex  rel.  v.  Orant 

note,  174 
Rosenfield,  Estate  of 201 


S. 


Sayres  v.  Miller . 


69 


TABLE    OF    CASES    REPORTED. 


xi 


Page 

Schreyer  v.  Niebuhr  v 72 

Sexsmith,  Dryer  v 29 

Shepherd,    N.  Y.  C.  &  H.  R. 

R.  R.   Co.  V 153 

Solomon,  People  ex  rel.  v.  Grant.  158 

Staunton  v.  Swann 12 

Steele,  Moody  v 67 

St.  Michael's  Church  v.  Beh- 

rens 181 

Swann,  Staunton  9. 12 


T. 


TumbuU,  Hassler  v. 
Turner  «.  Conant. . . . 


240 
192 


W. 

Walsh    V.     Bowery     Savings 

Bank .     32 

Warshauer  v.  Webb 169 

Watters,  Carroll  v 6 

Webb  «.  Milne 27 

Webb,  Warshauer  ® 169 

Week  0.  Keteltas 43 

Welde  V.  Henderson 214 

Weston,  Hoag  v 92 

White,  Stokes  &  Allen  ».  Cax- 

ton  Book-binding  Co 146 

White     Stokes    and     Allen, 

Caxton  Book-binding  Co. 

V 146 

Willover  v.  First  Nat.   Bank 

of  Olean 80 


TABLE    OF    GASES    CITED 

IN    THE    OPINIONS. 


a — affirmed;  ap- — approved;  d — distinguished;  e— explained;  f — fol- 
lowed ;nf — not  followed;  o — overruled; 
q — questioned ;  r — reversed. 

A. 

Cases.                                             Where  Beported.                     Page  Cited 
Argallt».  Pitt 78  N.  T.  239 71 

B. 

Bank  of  Genesee  v.  Patchin  Bank.  13  K  Y.  309 177 

Barto  V.  Hirarod 8  N.  Y.  483 42 

Belknap  v.  Mclntyre 2  Abb,  Pr.  366. .    88 

Berry  c.  Brett 6  Bosw.  672 238 

Birkhead  v.  Brown 5  Hill,  641 41 

Bradley  v,  DeGourcouria 67  How.  Pr.  76 189 

Brick  V.  Tanner 36  Hun,  53 156 

Bro^n  V.  People 75  N.  Y.  437 164 

Butler  V.  Kidder 87  N.  Y.  98 189 

C. 

Cameron  D.Treeman 18  How.  Pr.  310 123 

Camp  V.  Ingersoll 86  N.  Y.  433 123 

Carpenter  v.  Manhattan   Life  In- 
surance Co 93  N.  Y.  552  (aff'g  22  Hun,  49) 

f.  105,  235,  note 

Carre.  Carr 52  K  Y.  251 41,  d.  43 

Casey  v.  Dwyre 15  Hun,  153 41,  f.  42 

Church  t).  Kidd 3  Hun,  254 128 

Claflin   V.  Farmers'  and   Citizens' 

Bank 25  N.  Y.  293 f.  124 

Claflin  ».  Hamlin 62  How.  Pr.  284 150 

Coates  V.  First  Nat'l  Bank 91  K  Y.  20 89,  note 

[xiii] 


XIV 


TABLE    OF    CASES    CITED. 


Cases.  Where  Reported,  Page  Cited 

Cochran's  Executor  v.  IngersoU. .  66  K  Y.  652 f.  186 

Conroe  v.  Comoe 47  Pen n.  198 209 

Conroe  v.    Nat'l   Protective   lus. 

Co 10  How.  Pr.  403 187 

Corbin  ®.  Knapp 5  Hun,  197 d.  209 

D. 

Daggett  c.  Mead 11  Abb.  N.  C.  116 nf.  9 

Dehon  v.  Foster 4  Allen  (Pa.)  545 150 

Dinsmore  v.  Neresheimer 32  Hun,  204  150 

Duncan  t).  Ray 19  Wend.  530 9* 

Dennis  v.  Jones 1  Dem.  80 205 

Durham  f,.  Lee 87  N.  Y.  599 M99 

E. 
Brwinc.  Oregon  &c.  Co 28  Hun,  269 f-  18 

E. 

Fowler  v.  Mutual  Ins.  Co 28  Hun,  195 MO 

Frick  «.  Barber 68  Pa.  St.  120. 127 

Fuller  «.  Van  Gleesen 4  Hill,  171 *1 

FuUerton  v.  McCurdy 4  Lans.  132 200 

G. 

Gatewood  v.  Bolton 48  Mo.  78 133 

Gatfield  e.  Hanson 57  How.  Pr.  333 18 

Glen  &  Hall  MTg  Co.  v.  Hall. . .  .61  N.  Y.  226 f.  105 

Globe  Ins.  Co.,  i/i  r« 2  Edw.  Ch.  622 238 

Goodell  V.  People 5  Park.  Orim.  206 94 

Graham  v.  Golding ^  How.  Pr.  260 123 

H. 

Hall  t>.  Edmunds ..  .67  How.  Pr.  202 ap.  19 

Hanenstein  v.  Kull 59  How.  Pr.  24 228 

Hatfield  t^.  Roper 21  Wend.  615 ...d;55 

Highland  v.  Sherman 2  E.  D.  Smith,  234 128 

HilU.Covell IN.  Y.  522 41 

Hubbard  v.  Nat'l  Protective  Ins.  • 

Co 11  How.  Pr.  149 187 

Hubbell  V.  Schreyer 4  Daly,  362 ...  128 


TABLE    OF    OASES    CITED.  xv 


I. 

Cases.  Where  Reported.  Page  Cited 

Irving  Nat'l  Bank  v.  Corbett 10  Abb.  N.  C.  85 177 

Ives  V.  Miller.    19  Barb.  196 nf.  238 

K. 
Keep  V.  Kaufman 66  N.  Y.  383 45 


Langley  v.  Warren 3  K  Y.  837 41 

Li  ndsley  ».  Ferguson 99  N.  Y.  63G 18 

Long  Island  Bank  «.  Townsend.   Hill  «&  Don.  Supp.  204 G4 

Lupton  V.  Lupton 2  Johns.  Cli.  614 205 

M. 

Mandeville  v.  Marvin 30  Hun,  283 133 

Manning  v.  Monaghan 23  N.  Y.  589 41,  43 

Martin  ®.  KunzmuUer 87  N.  Y.  296 85 

Masters  v.  Bernard 6  How.  Pr.  113   88 

McGarry  ».  Loomis 63  N,  Y.  104 '. 54 

McNaniara    v.   Canada  Steamship 

Co 11  Daly,  297 d.  138 

McNaughton  v.  Cameroa 44  Barb.  406 64 

McMahon  «.  Allen 13  How.  Pr.  39 18 

Millers.  Miller 33  Hun,  481;  S.  C,  67  How.  Pr. 

135 ..nf.  9,  nf.  11 

Miller  v.   Receivers   of   Franklin 

Bank 1  Paige,  444 288 

Milliner®.   Lucas.... 3  Hun,  496 128 

Mills  V.  Bliss 55  K  Y.  139 76 

'  Mitchell's  Case. 13  Abb.  Pr.  349 f.  130 

Mora  V.  Sun  Mut.  Ins.  Co .13  Abb.  Pr.  308;  S.  C,  23  How. 

Pr.  60 88 

Mowry  v.  Peet 13  N.  Y.  Week.  Dig.  16;  S.  C, 

88N.  Y.  458 11 

Muloch  V.  Muloch 1  Edw.  Ch.  14 138 

Murphy  c.  Orr 96  N.  Y.  14 53 

Myer  v.  Davis 33  N.  Y.  489 85 

Myer's  Case 3  Abb.  Pr.  476 213 

N.    ■ 

Nat'l  Fire  Ins.    Co.  v.  Celluloid 

Shoe  Protector  Co 17  N.  Y.  Week.  Dig.  263.  ..39,  nota 


xvi  TABLE     OF    CASEIS     CITED. 

Cases.  Where  Reported.  Page  Cited 

Neudecker  ».  Kolberg 3  Daly,  407 141 

N.  Y.  Central  &   Hudson  R.   R. 

Co.  V.  Shepherd. 10  N.  Y.  Civ.  Pro.  153.nf.  166,  f.  171 

O. 

Osgood  V.  De  Graot 36  N.  Y.  348 238 

Osgood  V.  Ogden 4  Keyes,  70 236,  note,  d.  237 

P. 

Parker  v.  Laney. .58  K  Y.  539 41 

People  exrel  Lust  v.  Grant 10  N.  Y.  Civ.  Pro.  158 nf.  171 

people  ex  rel.  Redding  v.  Grant.  .10  N.  Y.  Civ.  Pro.  174,  note  . .  .158 

People  V.  Booth 32  N.  Y.  397 85 

People  V.  Cassity  .   46  N.  Y.  51 187 

People   V.    Williamsburgh    Turn- 
pike &  Bridge  Co 47  N.  Y.  586 42 

Peters  v.  Henry 6  Jolins.  278 164 

Phoenix  Bank  «.  Donnell 40  N.  Y.  410. 177 

Plumb  ».  Plumb 4  Y.  •&;  C.  (Eng.  Cliy.)  345. .  .f.  2Q0 


Quimby  ».  Claflin 27  Hun,  611 f.  207,  209 

Quincey  ?>.  Young. 5  Daly,  327 f.  140 

R. 

Race  V.  Gilbert 32  Hun,  360 r.  1 

Read  e.  Lozan 31  Hun,  286 d.  123 

Receiver   Middle  District   Bank, 

In  re 1  Paige,  585    f.  2^8 

Reynolds®.  Reynolds 16  N  Y.  257..., 205 

Robertson  v.  Fillings 8  Daly,  153 133 

Runyan  v.  Merserau 11  Johns.  534   80,  note 

S. 

Schubart  v.  Harteau 34  Barb.  447 65 

Segelkin  v.  Meyer 14  Hun,  593 226 

Seward  v.  Jackson 8  Cow.  406 41 

Street  f.  Rothchild . .  .12  Abb.  N.  C.  383 128 

Studwell  V.  Baxter 33  Hun,  331 59 

Sutton  «.  Newton 7  N.  Y.  Civ.  Pro.  333. ap.  9,  ap.  11 


TABLE    OF    CASES    CITED.  xvii 


T. 

Cases.  Where  Reported.  Page  Cited 

Taylor  v.  Mayor 82  N.  Y.  10 85 

Third  Nat'l  Bank  c.  McKinstry..2  Hun,  443 59 

Thomas  v.  Bennett 56  Barb.  197 226 

Tiffany  B.  Bowerman 2  Hun,  643 f.  18 

U. 
UbsdcU  c.  Root .1  Hilt.  173 f.  124 

V. 

Vail  c.  Knapp 49  Barb.  299 150 

Van  Dyke  v.  Jackson 1  E.  D.  Smith,  419 f.  141 

Vann  ©.  Rouse 94  N.  Y.  401 188 

W. 

Waddellr.  Darling 51  N.  Y.  327 f.  230 

Ward  V.  Sands 10  Abb.  N.  C.  60 f.  28 

Webb  V.  Overman 6  Abb.  Pr.  92 213 

Westcott  V.  Hull 17  Johns.  284 39  note 

West  V.  Skip 1  Ves.  (Eng.  Ohy.)  242 141 

Weston  V.  Worden 19  Wend.  648 207,  209 

Wheeler  ».  Raymond 5  Cow.  231 87 

White  V.  Kane 7  K  Y.  Civ.  Pro.  267 205 

Williams  v.  Cooper 1  Hill,  637 207,  209 

Willinks.  Renwick 22  Wend.  608... 207,  209 

Wells  V.  Henshaw 3  Bosw.  625 65 


Young  r.  Cuddy 23  Hun,  249 , 11 

Vol.  X.— B 


STATUTES,  ETC.,  CITED. 


SECTIONS  OF  THE  CODE  OF  CIVIL  PROCEDURE 

CITED. 


Section 

Page 

Section 

Page 

Ch.  XVIII 

,5 

202 

1215 

71 

55  

28 

1233  

36 

70 

. ...  886, 

179 
95 

1292  

26 

83-87  ... 

1300 

28 

Ill  .154, 

160,  1G2, 

164,  165, 

166 

1316  

122 

149  

164 

1347 

121 

150  

164 

1349 

122 

446  

198 

1351 

122 

447 



198 

1563  

4 

452  



198 

1568  

4 

469  

227 

1570 

4 

483  

44 

1673 

75 

495,  eubd. 

4 

99 

1676  

78 

500  

23(i 

1775 

177 

501  

99, 

101 

23(i 

2538  

2539  

179 

fvOl  ...  . 

180 

501  

189 

3540  

180 

501  

239 

2559  

205 

501,  .subd. 

2 

69 

2749  

175 

502,  subd. 

1 

84 

2750  

204 

502,  subd. 

3 

87 

2756 

204 

502 

3 

236 
239 

2759  subd.  5 

204 

502,  subd. 

2759,  subd.  5 

205 

531  

....157 

94 
166 

3137  

94 

572 

3241 

11 

872  

179 

3243  

11 

1013  

123 

3246  

11 

1013  

222 

3297  

o 

1086  

41 

3807,  subd.  2 

170 

[xix] 

XX  STATUTES,  ETC.,  CITED. 


SECTIONS  OF  THE  CODE  OF  PEOCEDUEE  CITED. 

Section  Page 

311-323 10 

317 9,  11 


SECTIONS  OF  THE  PENAL  CODE  CITED. 

186-139 95 


SESSION  LAWS  CITED. 

Laws  of  1848,  cliap.  379 9 

"  1851  "       479 9 

"  1860  "       355 188 

"  1877  "       416 236 

"  1877  "       417 9 

"  1877  "       417  §  1,  sub<l.  3  [8] 10 

'•  1877  "      417  §  1,  subd.  23,  §  2 9 

"  1880  "       245 10 

"  1880  "       345  §  1,  subds.  4,  55,   §§  2,  3,  subd.  8 10 

•'  1886  "       672 100,  161 

"  1886  "       672  §5 170 

"  1886  "       672  §  7 163 


NEW  YOEK  EEYISED  STATUTES  CITED. 

FIRST  EDITION. 

3  R.   S.  pp.   88,   89  §§  36,  37 11 

2  R.    S.   p.     267  §  233 94 

2  R.    S.   p.     854  §  18 * 237 

2  R.   S.  p.     354  §  18,  subd.  8 85 


STATUTES,  ETC..  CITED.  xxi 

SIXTH  EDI  riON. 
a  R.    S.  p.  427 94 

TEXT  BOOKS,  ETC.  CLTED. 

3  Bliss'  Code  252 39,  note 

Story  on  Agency  §  140 39,  uote 

12  U.  S.  Digest  (1st.  series)  192  §  248 65 

Wharton  on  Agency  §§  178,    073 39,  note 


xxii  STATUTES,  ETC.,  CITED. 


SECTIONS  OF  CODE  OF  PROCEDUKE. 

Construed  or  Cited  in  the  opinions  contained  in 

THE  FOLLOWING  REPORTS,  ISSUED  DURING  THE  PERIOD  COV- 
ERED BY  THIS  Volume  ;  New  York  Reports,  Vol.  102 ; 
Hun's  Reports,  Vol.  40;  N.  Y.  Superior  Court  Reports, 
Vols.  52,  53  ;  Demarest's  Surrogate  Reports,  Vol.  4 ;  Civil 
Procedure  Reports,  Vol.  10. 

14    Gilmant,.  Byrnes 10  N.  Y.  Civ.  Pro.  47. 

55    Webb  ..Milne I'/v^v'^l"       %^  ' 

66    Loaner's  Bank  v.  Nostrand 53  N.  Y.  Super.  52  >. 

66    Smith  V.  Central  Trust  Co 4=  Dem.  75. 

Hall  t..  Dusenbury 4  Dem.  181. 

Close^.Shute ^  ^T^^^^'    ^     oo 

73    Hoag..  Weston 10  K  Y.  Civ.  Pro.  92. 

73  Fowler..  CaUan 102  N.  Y.  395. 

74  Fowler..  CaUan 102  N.  Y.  395. 

77    Hoag..  Weston 10  N.  Y.  C.v.  Pro.  92. 

90     Moore  ..  Taylor ^"^^Tn^       ^no 

111    N  Y  Central,  etc.  E.  K.  Co.  ..  Shepherd  ION.  Y.  Civ.  Pro.  153. 
People  e.r  rel.  Lust  ..  Grant ION.  Y  Civ.  Pro.  158. 

Warshauer..Webb '"''•''•  S"' ^°- 1. a' 

141     etseq.     People  er  re/.  Lust  ..  Grant. ..  ION.  Y.  Civ.  Pro.  159. 

263    Popfloger  ..  Yutte 102  N.  Y.  38 

Riibd   7    Fisher  .,  Charter  Oak  Life  Ins. 

'''         Co  52  N.Y.  Super.  179. 

266    Fisher  ..  Charter  Oak  Life  Ins.  Co.. . .  52  N.  Y  Super.  179. 

Popfinger..  Yutte 102  N.  Y.  38. 

379    Ki^p'mrsh fo^Vl^t"' 

381    Dwinelle..  Edy .n  J      "oS 

399  Davison  ..  Budlong 40  Hun,  245. 

400  Davison  ..  Budlong ^1^7^  400 

401  Engel..  Fischer 102  N.  Y.  400^ 

417    Welde  ..  Henderson ION.  Y.  Civ.  Pro.  214. 


STATUTES,  ETC.,  CITED.  xxiii 

439    Hyatt  v.  Swivel 52  N.  Y.  Super.  1. 

446  Turner  v.  Conant 10  N.  Y.  Civ.  Pro.  192. 

447  Turner  v.  Conant 10  N.  Y.  Civ.  Pro.  192. , 

449     Harnett  v.  Morris 10  N.  Y.  Civ.  Pro.  223. 

Bayer  v,  Phillips 10  N.  Y.  Civ.  Pro.  227. 

452    Tamer  v.  Conant 10  N.  Y.  Civ.  Pro.  192. 

468.  et  seq.      Harnett  v.  Morris 10  N.  Y.  Civ.  Pro.  223 

et  seq.     Bayer  v.  Phillips ION.  Y.  Civ.  Pro.  227 

484    Week  v.  Keteltas 10  K  Y.  Civ.  Pro.  43. 

Taylor  v.  Metropolitan  El.  R.  R.  Co. . .  52  N.  Y.  Super.  299. 

Baynor  v.  Brennan 40  Hun,  60. 

495,  subd.  4    Grange  v.  Gilbert 10  N.  Y.  Civ.  Pro.  98. 

500  Pendergast  v.  Greenfield 10  N.  Y.  Civ.  Pro.  231. 

501  Lush  V.  Adams 10  N.  Y.  Civ.  Pro.  60. 

Grange  v.  Gilbert 10  N.  Y.  Civ.  Pro.  98. 

St.  Michael's  Church  v.  Behrens 10  N.  Y.  Civ.  Pro.  181. 

Pendergast  v.  Greenfield 10  N.  Y.  Civ.  Pro.  231. 

subd.  2     Moody  v.  Steele 10  N.  Y.  Civ.  Pro.  67. 

502,  subd.  1,  3    WiUover  v.  First  Nat.  Bank 

of  Glean 10  N.  Y.  Civ.  Pro.  80. 

Pendergast  v.  Greenfield 10  N.  Y.  Civ.  Pro.  231, 

531  Hoag  V.  Weston 10  N.  Y.  Civ.  Pro.  92! 

533  D'Arles  r.  Freedman 53  N.  Y.  Super.  518. 

535  Cook  V.  Rief 52  N.  Y.  Super.  302. 

541  Button  V.  Schuyler's  Steam  Tow-boat 

Line 40  Hun,  422. 

542  Dawson  v.  Bogart 10  N.  Y.  Civ.  Pro.  56. 

544  Staunton  v.  Swann 10  N.  Y.  Civ.  Pro.  12. 

Miller  ?7.  Johnson ' .....  10  N.  Y.  Civ.  Pro.  205. 

549  Ritterman  v.  Ropes 52  N.  Y.  Super.  236. 

5'49  Graeflfe  v.  Currie 52  N.  Y.  Super.  554. 

550,  subd.  3  Graeffe  v.  Currie 52  N.  Y.  Super.  554. 

553  Ritterman  v.  Ropes, 52  N.  Y.  Sui)er.  236. 

561  N.  Y.  Central,  &c.  R.  R.  Co.  v.  Shep- 
herd   ION.  Y.  Civ.  Pro.  153. 

603  White,  Stokes  &  Allen  v.  Caxton  Book- 

bindingCo ION.  Y.  Civ.  Pro.  146. 

635  Weitkamp  v.  Loehr  53  N.  Y.  Super.  79. 

636  Weitkamp  v.  Loehr 53  N.  Y.  Super.  79. 

723  Button  v.  Schuyler's  Steam   Tow-Boat 

Line 40  Hun,  422. 

Bullock  V.  Bemis 40  Hun,  623. 

724  Born  v.  Schrenkeisen 52  N.  Y.  Super.  219. 

784  Durant  v.  Abendroth 53  N.  Y.  Super.  15. 


xxiv  STATUTES,  ETC.,  CITED. 

798  Liddy  ..  Long  1^1-^^;*^--  ^  -]  sTif  Y^slper.  267. 
805  et  seq.  Levey  v.  N.  Y.  Central  n.  r^.  ^  ^^  ^  ^  ^^^^^  ^32. 
829  Curtis  ^.  Moore ^  Super.  514. 

Campbell  t..  McGinn 4  Dem.  501. 

Stebbins  V.  Hart ^^^^  Y.  93. 

KeUy^.  Burroughs 40  Hun,  401. 

Smitb  r.  Meaglian 40  Hun,  252. 

Lawton  ^.  Sayles 40  Hun,  233. 

Matter  of  Clark u"t>    Tf 

834  Hope  ..  Troy  and  Lansingburgh  E.  E.  ^  ^^^^  ^^^^ 

835  Eosenburg  v.  Eosenburg ^  ^  ^^a 

Althouse  V.  Wells V'^"^ 

836  Hope  ..  Troy  and  Lansingburgh  E.  E.  ^  ^^^  ^^^ 

^°-  •."  1 '.'...  52  N.  Y.  Super.  1. 

844  Hyatt  v.  Swivel •  •  -  •_ '  • ' ' " "  53  N  T  Super.  267. 

872  Levey  ..  N.  Y.  Central  RE.  Co ^^ ^; ^  civ.'pro.  178. 

872  et  seq.  Estate  of  McCoskry i"^^^  ^^^ 

885  Camp  t^.Fraser. 4Dem.  330. 

893  Bull  ...  Kendnck 4Dem.330. 

895  BuU  V.  ^^°^f  ^f  •  -  •:;;,; 'cV V.'.  53  N.  Y.  super.  146. 

965  Watson  ..  Manhatto  E  y  Co ^  ^^^ 

968  Watson  v.  Manhattan  E  y  Co ^^^^^^  ^^^^ 

983  Leonard  v.  Ehnch ^^^  ^'civ.  Pro.  190. 

987  Bergman  v.  Noble 53  N.  Y.  Super.  277. 

1010  Martin  v.  Smith. . . .  ■  • 10  N  Y  Civ.  Pro.  107. 

1013  McCall  V.  Moschcovritz. .  •••;••••••••  ..^  y  ^iv  Pro.  218. 

Bates  ..  Eagleton  Manufacturing  Co. ,  • .  ^^^^^^^^^g  ^ 

1018  Bullock  V.  Bemis. 52  N  Y.  Super.  544. 

1021  Lovatt  V.  Watson 53  N.  Y.  Super.  277; 

1022  Martinis.  Smith.. ^......._---- 10  N.  Y  Civ.  Pro.  32. 

1186  Walsh  V.  Bowery  Savings  Bank ^^^^^^  ^^^ 

1205  Stedeker  v.  Bernard 10  N.  Y.  Civ.  Pro.  69. 

1-214  Sayres  v.  MiUer • ^^  ^  ^  ^.^  p^^  gg 

1215  Sayres  v.  Millejr  •••••••••  ^  " '  ;;•••• 

1279  Katzenstein  v.  Western  Ass.  Co.  of  ^^  ^  ^  ^^^^^  ^^^ 

1292Market^°Bank-.-^m;^[^  l^^^^'^""' 
Market  Nat.  Bank  ..  Pacific  Nat.  Bank.  ^^^'^^^'^^^  ^, 

1300  Webb...  Milne....... •   53  n.  y.  guper.  15. 

Durant  v.  Abendroth '. . .  53  N.  Y.  Super.  15. 

1303  Durant  v.  Abendroth ^  ^^^  ^53. 

1310  Henry  ^.  Henry ION.  Y.  Civ.  Pro.  240. 

1315  Hassler  t?.  Tumbull 


STATUTES,  ETC.,   CITED.  xxv 

1316  McCall  V.  Moschcowitz 10  N.  Y.  Civ.  Pro.  107. 

Callanan  v.  Gilman 52  N.  Y.  Super.  112. 

1323  Market  Nat.  Bank  v.  Pacific  Nat.  Bank.  10  N.  Y.  Civ.  Pro.  19. 

Wriglit  V.  Nostrand 53  N.  Y.  Super.  381. 

1326  Mead  v.  Jenkins 4  Dem.  84. 

1327  Mead  v.  Jenkins 4  Dem.  84. 

1327  Goodwin  v  Bunzl 102  N.  Y.  224. 

1329  Goodwin  v.  Bunzl 102  N.  Y.  224. 

1331  Mead  v.  Jenkins 4  Dem.  84. 

1335  Liddy  v.  Long  Island  City 102  N.  Y.  726. 

1342  Eeilley  v,  Pres.,  &c.  D.  &  H.  C.  Co 102  N.  Y.  383. 

1349  McCall  v.  Moschcowitz 10  N.  Y.  Civ.  Pro.  107. 

Lovatt  V.  "Watson 52  N.  Y.  Super.  544. 

1353  Hassler  v.  TurnbuU 10  N.  Y.  Civ.  Pro.  240. 

Lewisohn  v.  Niederwiesen 40  Hun,  545. 

1409  Osborn  v.  Alexander 40  Hun,  323. 

1441  Fordt'.  Knapp •. 102  N.  Y.  135. 

1461  Ford  V.  Knapp 102  N.  Y.  135. 

1487  Eitterman  v  Ropes 52  N.  Y.  Super.  236. 

Graeffe  v.  Currie 52  N.  Y.  Super.  544. 

1557  WoodhuU  v.  Little 102  N.  Y.  165. 

1577  WoodhuU  v.  Little 102  N.  Y.  165. 

1626  Fearing  v.  Cornish 10  N.  Y.  Civ.  Pro.  77. 

1647  Linden  v.  Doetsch 40  Hun,  239. 

1649  Linden  v.  Doetsch 40  Hun,  239. 

1670  Willis  V.  Bellamy 53  N.  Y.  Super.  95. 

1673  Niebuhr  v.  Schreyer 10  N.  Y.  Civ.  Pro.  72. 

1674  Neibuhr  v.  Schreyer 10  N.  Y.  Civ.  Pro.  72. 

Willis  V.  Bellamy " 53  N.  Y.  Super.  94. 

1726  Claflin  v.  Davidson 53  N.  Y.  Super.  122. 

1T27  Claflin  v.  Davidson 53  N.  Y.  Super.  122. 

1775  Hainer    &    Schoen    Furniture  Co.  v. 

Grumme ...  10  N.  Y.  Civ.  Pro.  17L 

1784  Tockerson  v.  Chapin 52  N.  Y.  Super.  16. 

Griffin  v.lu.I.  R.  R.  Co 102  N.  Y.  449. 

1793  Tockerson  v.  Chapin 52  N.  Y.  Super.  16. 

1810  Griffin  v.  L.  I.  R.  R.  Co 102  N.  Y.  449. 

1814  Buckland  v.  Gallup 40  Hun,  61. 

1819  Weeks  v.  Ostrander 52  N.  Y.  Super.  512. 

1822  Salomon  v.  Heiohel 4  Dem.  176. 

Bowne  v.  Lange 4  Dem.  350. 

1835  Krill  v.  Brownell 10  N.  Y.  Civ.  Pro.  8. 

1836  Krill  v.  Brownell 10  N.  Y.  Civ.  Pro.  8. 

1843  Smith  v.  CorneU 52  N.  Y.  Super.  499. 


xxvi  STATUTES,  ETC.,  CITED. 

T,  4  Dein.  96. 

1844    Carman  ^.  Brown 4Dem.53. 

1865    CoUyer  v.  CoUyer  •••••••••••-• lo  N  Y  Civ.  Pro.  52. 

1904    Birkett  ^^  Knickerbocker  Ice  Co 10  ^-J-  ^^^ 

1915    TiUotson  ..Martin ^  Hnn'.  Sie! 

1984    Tillotson..  Martin •  *" 

2132    People  e.  reLS.  T.,  L.  E.  and  W.  E.  E.  ^^^ 

Co.  V.  Low 

2147    People  -  relTS.  Y..  L.  E.  &  W.  B.  E.  ^^^ 

Co.  V.  Low ^^  ' 

2172    People  «..W.  ..  McCarthy Thub  75 

2434  Douglass.  Mainzer ^         ^' ^^    ^^^q 

2435  Forbes  ..  Spaaldmg 10  N  Y  Civ  Pro.  210. 

2463  De  Camp  v.  Dempsey 1^     •     •         ^^^  ^lO. 

2464  De  Camp  i..  Dempsey ^^^- 

2472    Mackay  v.  Pullerton 4  Dem.  lo6. 

subd.  3  Brennan  v.  Lane *  Jl^^^-  ^    • 

2481.  subd.  4  Brennan  t?.  Lane 4  Dem.  d^A 

548l',  subd.  6    Farmers'  Loan  &  Tnist  Co.  v. 

HiU 4Dem.4L 

2514,  subd.  11    Schmidt  v.  Hensner 4  Dem.  275. 

2530    Matter  of  Leinkanf lii^'^' 148 

2533    Eobert  .  Morgan ^  l^em^      ;  ^^3 

2538  Estate  of  McCoskry in  ^  y  Civ  Pro  179* 

2539  Estate  of  McCoskry 1 0  N  Y  C^"  Pro  178* 

2540  Estate  of  McCoskry '^  Hun  233.  ' 


_,„  -  Jenks 4Dem.l05. 

2558,  subd.  3     CoUyer  v.  CoUyer 4  Dem. 


2552    Rugg  V. 


53. 


256rMatter  of  D^dge ^OHun  M3. 

2570    Henry..  Hemy l^'"'*  007 

2577    Fernbacher  v.  Fembacher 4  l^em.  zzi. 

2582    Bible  Society  v.  Oakley ^  Dem.  4o0. 

2584    Henry  ..Henry Ioh"    233 

2588    Matter  of  Clark f-n        /of 

2614    Gove..  Harris t^"""' 11 

2620    Matter  of  Reynolds t^^^^^^ 

2624    Jones  ..  Hamersley 4  -j^em.  4Z/. 

2638    Posttey.-Cheyne !  S'"^' t?« 

2643    Quintard  ..  Morgan f  ^"""'oot 

Blanck  ..  Morrison 4Dem.  297. 

Hayward..  Place 4  Dem.  487. 

2647    Canfield..Crandall t  S^""' L  J* 

2685,  subd.  2  Fembacher  ..  Fernbacher 4  Dem.  2AL 

26B5,subd.4  Com..  Com 4Dem.354. 


STATUTES,  ETC.,   CITED.  xxvii 

2685    Luszr.  Forst 4  Dem.  346. 

Postley  V.  Oheyne 4  Dem.  492.  • 

Matter  of  West 40  Hun,  291. 

2689  Becker  v.  Lawton 4  Dem.  341. 

Bible  Society  v.  Oakley 4  Dem.  450. 

2690  Baier  v.  Baier 4  Dem.  162. 

Becker  v.  Lawton 4  Dem.  341. 

Tilden  v.  Fiske 4  Dem.  357. 

2693    Hayward  v.  Place 4  Dem.  487. 

2696,  subd.  2  Lussen  v.  Zimmerman 4  Dem.  250. 

2706    Public  Administrator  v.  Elias 4  Dem.  139. 

De  Lamater  v.  MCcaskie 4  Dem.  549. 

2710    Public  Administrator  v.  Elias 4  Dem.  139. 

De  Lamater  v.  McCaskie 4  Dem.  549, 

2712    Camp  v.  Fraser 4  Dem.  212. 

Gafney  v.  Public  Administrator 4  Dem.  223. 

2715    Vogel  V.  Arbogast 4  Dem.  399. 

2717  Hall  V.  Dusenbury 4  Dem.  181. 

2718  Lusz  V.  Forst 4  Dem.  346. 

2718,  subd.  1    Salomon  v.  Heichel 4  Dem.  146. 

2726    EeOly  v.  Duffy 4  Dem.  366. 

Close  V.  Shute 4  Dem.  546. 

2729  Mead  v.  Willoughby 4  Dem.  364. 

2730  Mead  v.  Willoughby 4  Dem.  364. 

2735  Kobert  v.  Morgan 4  Dem.  148. 

2736  Matter  of  Harris 4  Dem.  463. 

2743    Matter  of  CoUyer 4  Dem.  24. 

2749    Estate  of  Julia  King 10  N.  Y.  Civ.  Pro.  175. 

2749  et  seq.    Smith  v.  Cornell 52  N.  Y.  Super.  507. 

2750  Estate  of  Eosenfield 10  N.  Y.  Civ.  Pro.  201. 

Carman  v.  Brown 4  Dem.  96. 

In  re  Haxtun 102  N.  Y.  157. 

2756    Estate  of  Rosenfield 10  N.  Y.  Civ.  Pro.  201. 

2759    Estate  of  Eosenfield 10  N.  Y.  Civ.  Pro.  201. 

2764    Smith  v.  Cornell 52  N.  Y.  Super.  507. 

2797  Smith  v.  ComeU 52  N.  Y.  Super.  507. 

2798  Smith  v.  Cornell ' 52  N.  Y.  Super.  507. 

2804  Moorhouse  v.  Hutchinson 4  Dem.  362. 

2805  Moorhouse  v.  Hutchinson 4  Dem.  362. 

2814  Baier  v.  Baier 4  Dem.  162. 

Tilden  v.  Fiske 4  Dem.  357. 

2815  Adams  v.  Van  Vleck. 4  Dem.  343. 

2817    Mackay  v.  Fullerton 4  Dem.  153. 

Adams  v.  Van  Vleck 4  Dem.  343. 


xxvi  STATUTES,  ETC.,  CITED. 

1844    Carman  v.  Brown 4  Dem.  96. 

1865    Collyer  v.  Collyer 4  Dem.  53. 

1904    Birkett  v.  Knickerbocker  Ice  Co 10  N.  T.  Civ.  Pro.  52. 

1915    TiUotson  v.  Martin 40  Hun,  316. 

1984    TiUotson  v.  Martin 40  Hun,  316. 

2132    People  ex  rel.  N.  Y.,  L.  E.  andW.  E.  K. 

Co.  V.  Low 40  Hun,  176. 

2147    People  ex  rel.  N.  Y.,  L.  E.  &  W.  K.  R. 

Co.  V.  Low 40  Hun,  176. 

2172    People  ex  rel.  v.  McCarthy 102  N.  Y.  630. 

2434  Douglas  v.  Mainzer 40  Hun,  75. 

2435  Forbes  v.  Spaulding 52  N.  Y.  Super.  166. 

2463  De  Camp  v.  Dempsey 10  N.  Y.  Civ.  Pro.  210. 

2464  De  Camp  v,  Dempsey 10  N.  Y.  Civ.  Pro.  210. 

2472    Mackay  v.  Fullerton 4  Dem.  153. 

subd.  3   Brennan  v.  Lane 4  Dem.  322. 

2481,  Bubd.  4  Brennan   ».  Lane 4  Dem.  322. 

5481,  subd.  6    Farmers'  Loan  Sc  Trust  Co.  v. 

HiU 4  Dem.  41. 

2514,  subd.  11    Schmidt  v.  Hensner 4  Dem.  275. 

2530    Matter  of  Leinkanf 4  Dem.  1. 

2533    Eobert  v.  Morgan 4  Dem.  148. 

2538  Estate  of  McCoskry 10  N.  Y.  Civ.  Pro.  178 

2539  Estate  of  McCoskry 10  N.  Y.  Civ.  Pro.  179.' 

2540  Estate  of  McCoskry 10  N.  Y.  Civ.  Pro.  178 . 

2548    Matter  of  Clark 40  Hun,  233. 

2552    Rugg  V.  Jenks 4  Dem.  105. 

2558,  subd.  3     Collyer  v.  Collyer 4  Dem.  53. 

2561    Matter  of  Dodge 40  Hun,  443. 

2570    Henry  v.  Henry 4  Dem.  253. 

2577    Fembacher  v.  Fernbacher 4  Dem.  227. 

2582    Bible  Society  v.  Oakley 4  Dem.  450. 

2584    Henry  v.  Henry 4  Dem.  253. 

2588    Matter  of  Clark 40  Hun,  233. 

2614    Gove  v.  Harris 4  Dem,  293. 

2620    Matter  of  Reynolds 4  Dem.  68. 

2624    Jones  v.  Hamersley 4  Dem.  427. 

2638    PosUey  v.  Cheyne 4  Dem.  492, 

2643    Quintard  t.  Morgan 4  Dem.  168. 

Blanck  r.  Morrison 4  Dem.  297, 

Hay  ward  v.  Place 4  Dem,  487, 

2647    Canfield  v.  Crandall 4  Dem.  111. 

2685,  subd.  2  Fembacher  v.  Fernbacher 4  Dem,  227. 

2685,  subd,  4  Com  v.  Corn 4  Dem.  354. 


STATUTES,  ETC.,  CITED.  xxvii 

2685    Lusz  V.  Forst 4  Dem.  346. 

Postley  V.  Oheyne 4  Dem.  492. 

Matter  of  West 40  Hun,  291. 

2689  Becker  v.  Lawton 4  Dem.  341. 

Bible  Society  v.  Oakley 4  Dem.  450. 

2690  Baier  v.  Baier 4  Dem.  162. 

Becker  v.  Lawton 4  Dem.  341. 

THden  v.  Fiske 4  Dem.  357. 

2693    Hayward  v.  Place 4  Dem.  487. 

2696,  subd.  2  Lussen  v.  Zimmerman 4  Dem.  250. 

2706    Public  Administrator  v.  Elias 4  Dem.  139. 

De  Lamater  v.  MCcaskie 4  Dem.  549. 

2710    Public  Administrator  v.  Elias 4  Dem.  139. 

De  Lamater  v.  McCaskie. 4  Dem.  549. 

2712    Camp  v.  Eraser 4  Dem.  212. 

Gafney  v.  Public  Administrator 4  Dem.  223. 

2715    Vogel  V.  Arbogast 4  Dem.  399. 

2717  Hall  V.  Dusenbury 4  Dem.  181. 

2718  Luszr.Eorst 4  Dem.  346. 

2718,  subd.  1    Salomon  v.  Heichel 4  Dem.  146. 

2726    Keilly  v.  Duffy 4  Dem.  366. 

Close  V.  Shute 4  Dem.  546. 

2729  Mead  v.  Willoughby 4  Dem.  364. 

2730  Mead  v.  Willoughby 4  Dem.  364. 

2735  Kobert  v.  Morgan 4  Dem.  148. 

2736  Matter  of  Harris 4  Dem.  463. 

2743    Matter  of  CoUyer 4  Dem.  24. 

2749    Estate  of  Julia  King 10  N.  Y.  Civ.  Pro.  175. 

2749  et  seq.   Smith  v.  Cornell 52  N.  Y.  Super.  507. 

2750  Estate  of  Eosenfield 10  N.  Y.  Civ.  Pro.  201. 

Carman  v.  Brown 4  Dem.  96. 

In  re  Haxtun 102  N.  Y.  157. 

2756    Estate  of  Rosenfield 10  N.  Y.  Civ.  Pro.  201. 

2759    Estate  of  Rosenfield 10  K  Y.  Civ.  Pro.  201. 

2764    Smith  v.  Cornell 52  N.  Y.  Super.  507. 

2797  Smith  v.  CorneU 52  N.  Y.  Super.  507. 

2798  Smith  v.  Cornell ' 52  N.  Y.  Super.  507. 

2804  Moorhouse  v.  Hutchinson 4  Dem.  362. 

2805  Moorhouse  v.  Hutchinson 4  Dem.  362. 

2814  Baier  v.  Baier 4  Dem.  162. 

Tilden  v.  Fiske 4  Dem.  357. 

2815  Adams  v.  Van  Vleck 4  Dem.  343. 

2817    Mackay  v.  Fullerton 4  Dem.  153. 

Adams  v.  Van  Vleck 4  Dem.  343. 


xxvui  STATUTES,   ETC.,  CITED. 

2817  Lane  v.  Lewis 4  Dem.  468. 

2818  Lane  v.  Lewis 4  Dem.  468/ 

2821  Derickson  v.  Derickson 4  Dem.  295. 

2822  Jolmson  v.  Borden 4  Dem.  36. 

2832,  subd.  4    Corn  v.  Com 4  Dem.  394. 

2832,  subd.  6    Mackay  v.  Ftdlerton 4  Dem.  153. 

2839    Johnson  v.  Johnson 4  Dem,  93. 

2846    Morton  v.  Sillcocks 4  Dem.  145. 

2858    Mackay  v.  Fullerton 4  Dem.  153. 

2863    White  v.  Place 40  Hun,  481. 

2886    Eickie  v.  Christie. . . ; 40  Hun,  278. 

2889  Eickie  v.  Christie 40  Hun,  278. 

2890  Eickie  v.  Christie 40  Hun,  278. 

2961  Hutchinson  v.  Grout 40  Hun,  207. 

2962  Hutchinson  v.  Grout 40  Hun,  207. 

2980     Dryer  v.  Sexsmith 10  N.  Y.  Civ.  Pro.  29. 

Dryer  v.  Sexsmith 40  Hun,  242. 

3064    Yelsey  v.  Velsey 40  Hun,  471. 

3068    White  v.  Place 40  Hun,  481. 

3071    White  v.  Place 4t)  Hun,  4.1. 

3137    Hoag  v.  Weston 10  K  Y.  Civ.  Pro.  92. 

3228  Claflin  v.  Davidson 53  N.  Y.  Super.  122. 

Delaware,  Lack,  and  W.  E.  E,  Co.  v. 

Burkard 40  Hun,  625. 

3229  Delaware,  Lack,  and  W.  E.  E.  Co.   v. 

Burkard 40  Hun,  625. 

3245  Judson  v.  Village  of  Glean 40  Hun,  158. 

3246  Krill  v.  Brownell 10  N.  Y.  Civ.  Pro.  8. 

3246  Spencer  v.  Strait 40  Hun,  463. 

3247  Wheaton  v.  Newcome 53  N.  Y.  Super.  178. 

3251     Evans  v.  Perguson 10  N.  Y.  Civ.  Pro.  57. 

3251,  subd.  3     Carroll  v.  Watters 10  N.  Y.  Civ.  Pro.  6. 

3256    Evans  v.  Perguson 10  N.  Y.  Civ.  Pro.  57. 

Hanover  v.  Eeynolds 4  Dem.  385. 

3268    Nugent  v.  Keenan 53  N.  Y.  Super.  530. 

3297    Eace  v.  Gilbert 10  N.  Y.  Civ.  Pro.  1. 

Eace  V.  Gilbert 102  N.  Y.  298. 

3307    Eace  v.  Gilbert 102  N.  Y.  298. 

3307,  subd.  9    Eace  v.  Gilbert 10  N.  Y.  Civ.  Pro.  1. 

3343,  subd.  9     Taylor  v.  Metropolitan  El.  E. 

E.  Co 52  K  Y.  Super.  299. 

3352    Wheaton  v.  Newcome 53  N.  Y.  Super.  178 . 


Civil  Procedure   Eeports. 


KACE  «.  GILBERT,  et  al.,  Respondents. 
DAD  A,  Referee,  etc.,  Appellant. 

Court  of  Appeals,  April,  1886.  < 

§§  3297,  3307,  subd.  9. 

Eeferee's/ees — Amount  of,  for  selling  real  property  pursuant  to  decree 
in  action  for  partition,  and  distributing  the  proceeds. 

A  referee  appointed  by  the  court  to  sell  real  property,  where  he  is 
required  to  pay  over  the  proceeds  to  the  party  entitled,  or  apply 
them  upon  outstanding  incumbrances,  is  entitled  to  a  commission 
in  addition  to  the  fees  allowed  a  sheriff  for  the  same  services;  [','] 
and  that  although  it  was  done  pursuant  to  a  decree  which  made 
the  duty  purely  ministerial,  and  therefore,  as  capable  of  performance 
by  a  sheriff  as  a  referee.  ['] 

It  seems,  that  where  a  referee  is  required  to  make  a  sale  and  pay  the 
proceeds  into  court,  and  the  court  distributes  or  applies  the  fund 
for  itself,  the  referee  does  not  earn  such  additional  commis- 
sion. [*] 

The  fee  for  drawing  a  deed  of  real  property  sold  by  a  referee  pursu- 
ai*t  to  a  decree  in  an  action  for  partition  is  chargeable  to  the 
grantee.  [*] 

Race  D.  Gilbert?  (32  Hun,  360),  reversed  in  part.  [*] 

{Decided  April  27,  1886.) 

Appeal  by  S.  N.  Dada,  referee,  appointed  to  sell 
certain  real  property  and  pay  over   the  proceeds  of 
Vol.  X.— 1 
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the  sale  to  the  parties  to  the  action,  from  an  order 
of  the  general  term  of  the  supreme  court  in  the  (old) 
fourth  department  affirming  an  order  of  the  Oswego 
county  special  term,  disallowing  certain  fees  charged 
by  him  in  his  report  of  sale  and  directing  him  to  pay 
over  the  amount  thereof — $109.50,  to  the  parties  enti- 
tled thereto.     Reported  below,  32  Bun,  360. 

The  action  was  brought  to  obtain  a  partition  or 
sale  of  certain  real  property,  and  a  decree  was  entered 
directing  a  sale  by  the  appellant  as  referee,  who  was 
thereby  required  to  pay  over  the  proceeds  of  the  sale 
to  the  parties  to  the  action  in  amounts  therein  speci- 
fied, and  to  make  a  report  of  such  sale  and  of  the  dis- 
j)osition  made  of  the  proceeds.  The  premises  in  suit 
were  sold  to  the  plaintiff  for  $7,600,  and  the  referee 
retained  out  of  the  proceeds  the  sum  of  $295,  for  his 
fees  and  disbursements  and  distributed  the  balance 
among  those  designated  in  the  decree  as  entitled 
thereto.  The  charges  of  the  referee  were  made  up  as 
follows : 


Disbursements, 

Commissions  on  $250,  at  3  per  cent. 

Commissions  on  $7,350.  at  2  per  cent 

One  half  of  5  per  cent,  on  $1,000, 

One  half  of  Sf  per  cent,  on  $6,600, 

For  posting  notice  of  sale,     . 

For  drafting  deed,         .         .      . 


$29.00 

7.50 

147.00 

25.00 

82.50 

2.00 

2.00 

$295.00 


On  motion  of  the  defendants,  the  court;  at  special 
term  struck  out  of  the  referee's  report  the  item  of 
$2  charged  for  drafting  deed  and  the  commission 
of  one-half  of  5  per  cent,  on  $1,000,  and  one-half  of 
2|    per  cent,    on    $6,600,    aggregating    $107.50,    and 
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directed  the  distribution  thereof  among  the  parties  to 
tiie  action,  as  provided  in  the  judgment. 

S.  N.  Dada,  referee,  appellant  in  person. 

George  B.  Warren,  for  defendants-respondents. 

Finch,  J. — This  appeal  turns  upon  the  construction 
of  section  3297  of  the  Code  of  Civil  Procedure,  which 
has  been  phrased  so  differently  from  the  enactments 
upon  whicli  it  was  founded  as  to  make  its  real  meaning 
doubtful  and  debatable.     It  gives  to  a  referee  ap- 
[']     pointed  by  the  court  to  sell  real  estate,  in  addition 
to  the  fees  allowed  a  sheriff  for  the  same  service, 
a  commission  where  he  "is  required  to  take  security 
upon  a  sale,  or  to  distribute,  or  apply,  or  ascertain  and 
report  upon  the  distribution  or  application  of  any  of 
the  proceeds  of    the   sale."      Where   the   sheriff  is 
appointed  to  make  such  a  sale,  he  is  entitled  to  receive, 
in  most  of  the  counties  of  the  State,  three  per  cent, 
upon  the  first  $250,  and  two  percent,  npon  the  balance 
of  the  proceeds,  besides  a  fee  for  advertising  and  mak- 
ing the  conveyance,  and  his  printing  disbursements 
(§  3307).    But  if  a  referee  is  appointed  to  do  the  same 
service  he  is  allowed  the    full  compensation  of   the 
sheriff  and  a  liberal  commission  besides.     Why  this 
should  be  so,  is  not  apparent,  and  the  seeming  injus- 
tice of  the  rule  has  led  the  courts  below  to  a  construc- 
tion that  paying  over  the  proceeds  to  the  parties 
["]    entitled  or  applying  them  upon  outstanding  incum- 
brances in  pursuance  of  a  decree  which  makes  that 
duty  purely  ministerial,  and,  therefore,  as  cajjable  of 
performance  by  a  sheriff  as  a  referee,  does  not  entitle 
the  latter  to  the  additional  compensation.     But  it 
["]    must  be  conceded  that  in  the  ordinary  use  of  lan- 
guage a  i)ayment  of  proceeds  to  the  parties  entitled, 
in  accordance  with  their  respective  rights,  is  a  distribu- 
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tion  of  such  proceeds  ;  and  a  payment  npon  incum- 
brances "applies"  the  sum  paid  thereon,  so  that  the 
referee  in  the  present  case  stands  within  the  letter  of 
the  provision.  There  is  no  difficulty  in  construing  the 
section  according  to  its  terms,  nor  any  need  of  cloth- 
ing them  with  an  unexpressed  meaning.  The  statute 
gives  to  a  referee  additional  compensation  when  he  is 
required  to  do  certain  things,  one  of  which  is  to 
distribute  or  apply  the  proceeds  in  accordance  with 
the  decree.  The  court  may  in  a  given  case  require 
the  referee  to  make  the  sale  and  pay  the  proceeds  into 
court.     In  some  instances,  that  is  the  proper  order  to 

make  (§§  1663, 1568, 1570).  And,  in  such  a  case,  the 
[*]    court  distributes  or  applies  the  fund  for  itself. 

In  that  event,  the  referee  earns  no  commission. 
But  where  the  court  does  not  make  its  own  distribution 
of  the  proceeds,  and  imposes  that  duty  on  the  referee, 
leaving  him  to  bear  the  responsibility  of  a  correct  and 
proper  distribution  to  the  parties  entitled,  an  added 
commission  is  given.  Nor  is  this  quite  so  unjust  as  it 
seems.  Ordinarily,  the  distribution  is  a  very  simple 
matter.  The  decree  serves  as  an  absolute  guide,  and 
may  be  obeyed  by  the  sheriff  without  professional 
skill.  In  such  a  case,  the  obvious  duty  of  the  court  is 
to  appoint  the  sheriff  to  make  the  sale,  and  not  add  to 
the  expense  of  the  parties  by  insisting  upon  the  need- 
less luxury  of  a  referee  ;  and  where  such  is  the  char- 
acter of  the  distribution,  .we  must  assume  that  the  sher- 
iff will  be  appointed.  But  all  distributions  guided  by 
the  decree  are  not  equally  simple  or  free  from  difficul- 
ties ;  some  of  them  are  quite  complicated,,  involving 
unusual  calculations  and  an  ability  to  accurately 
understand  the  details  of  the  judgment  rendered.  In 
such  a  case  it  may  be  wdse  and  prudent  not  to  commit 
the  duties  to  ia  sheriff,  but  impose  it  upon  some  ref- 
eree possessing  the  requisite  skill  and  ability,  and 
when  that  is  done  it  is  not  unreasonable  to  allow  for 
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the  service  a  larger  sum  than  would  be  given  to  a 
sheriff.  The  construction  of  the  courts  below  labors 
under  the  serious  difficulty  that  no  case  can  easily  be 
imagined  in  which  the  added  compensation  would  be 
earned  upon  a  distribution.  The  court  must  solve  all 
questions,  and  determine  fully  the  rights  of  the  parties, 
and  no  room  is  ordinarily  left  for  any  action,  except 
implicit  obedience  to  the  decree  rendered.  It  is  quite 
true  that  the  provision  of  the  Code  is  capable  of  great 
abuse,  and  it  is  possible  that  referees  are  appointed  to 
make  sales  when  the  more  economical  process  of 
appointing  the  sheriff  should  be  the  one  adopted  ;  but 
if  any  such,  habit  prevails,  it  may  be  easily  corrected, 
and  no  careless  exercise  of   the  discretion  conferred 

is  to  be  assumed. 
[*]  In  this  case,  the  referee  was  entitled  to  the 

commissions    which   the  courts    have  withheld. 
They  decided  correctly  that  the  fee  for  drawing  the 

deed  was  chargeable  to  the  grantee,* 
[*]  So  much  of   the  order  of  the  general  term  as 

denies  the  right  to  commissions  is  reversed,  with- 
out costs  to  either  party  as  against  the  other. 

All  concurred,  except  Ruger,  Ch.  J.,  and  Miller, 
J,,  not  voting. 

*  See  Code  of  Civil  Procedure,  §  3307,  subd.  9. 
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CARROLL  V.  WATTERS. 

Supreme    Court,    Fourth    Departmettt,    Oneida 
County,  Special  Term,  June,  1886. 

§  3251,  subd.  3. 

Term  fees —  When  not  taxable. 

Terra  fees  cannot  be  taxed  by  the  successful  party  for  a  term  ia 
which  the  case  was  regularly  on  tiie  calendar,  and  for  which  he  had 
noticed  it  for  trial,  where  he  did  not  move  it  for  trial  thereat,  and 
it  was  reached  and  passed. 

{Decided  June,  1886.) 

Motion  by  plaintiff  for  a  retaxation  of  costs. 

The  plaintiff  recovered  a  verdict  upon  the  trial  of 
this  action,  and  inserted  in  the  bill  of  costs,  five  term 
fees,  amounting  to  S50.  The  defendant  opposed 
the  taxation  of  this  amount,  and  read  an  affidavit 
whichstated  that  plaintiff  requested  that  the  cause  ^o 
over  the  November  circuit,  1884,  and  also  the  May 
and  November  circuits,  1885,  and  that  said  cause  was 
not  tried  at  said  terms  because  of  such  request ;  that 
the  cause  was  reached  and  passed  at  each  of  said 
terms  ;  that  plaintiff  noticed  the  case  for  trial  for  the 
January  circuit,  1885,  but  defendant  did  not ;  that 
defendant  attended  ready  to  try  said  cause  ;  that  it 
was  reached  and  passed,  and  plaintiff  did  not  move 
same ;  that  the  plaintiff  noticed  the  case  for  the 
March  term,  1885,  but  did  not  move  the  same,  and  the 
cause  was  reached  and  passed  ;  that  the  cause  did 
not  go  over  any  of  the  circuits  by  the  request  of  the 
defendant. 
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The  plaintiff  read  an  affidavit,  denying  that  he 
ever  requested  that  the  cause  go  over  any  of  said- 
terms,  but  not  denying  the  other  facts.  He  also  read 
an  affidavit  of  his  counsel  corroborating  his  own  affida; 
vit  in  some  particulars. 

The  clerk  disallowed  all  of  the  term  fees. 

The  plaintiff  then  moved  at  special  term  to  review 
the  taxation.   . 

^.  D.  Matthews,  for  the  plaintiff,  and  motion. 

Oswald  Prentiss  Backus  and  Thomas  E.  Watters, 
for  defendant,  opposed. 

A  party  at  whose  request  a  case  is  postponed  can- 
not subsequently,  on  recovering  a  verdict,  tax  a  term 
fee  for  the  term  it  was  postponed.  Gay  v.  Seibold,  3 
N.  Y.  Civ.  Pro.  169  ;  Hendricks  v.  Bouck,  4  E.  D. 
Smith,  AQl',  Crawford  v.  Kelly,  10  Bosw.  697;  Hin- 
man  «.  Bergen,  5  How.  Pr.  245.  The  question  of  the 
cause  being  necessarily  on  the  calendar  has  nothing  to 
do  with  it.  The  plaintiff  must  have  been  prepared, 
and  the  case  not  tried  without  fault  or  delay  made  by 
him,  or  he  should  not  be  allowed  the  term  fees.  Gay 
V.  Seibold,  3  N.  T.  Civ.  Pro.  169  ;  Hendrick  v.  Bouck, 
4  E.  D.  Smith,  461;  Baylie's  Trial  Practice,  402; 
Supreme  Court  Rales,  39.  The  term  fee  for  January 
circuit,  1885,  should  not  be  taxed,  because  plaintiff 
noticed  it  for  trial,  defendant  did  not,  but  attended 
ready  for  trial,  and,  if  he  had  moved  promptly,  would 
have  been  entitled  to  costs  from  plaintiff.  Whipple 
v.  Williams,  4  How.  Pr.  28  ;  Seifert  v.  Schillner,  62  Id. 
496. 

Churchill,  J. — Motion  denied,  and  taxation 
affirmed. 
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KRTLL,  Respondent,  v.  BROWNELL,  as  Execu- 
TOB,  ETC.,  Appellant. 

Supreme    Court,    Fifth    Department,    General 
Term,  March,  1886. 

§§  1835,  1836,  3246. 

Reference  of  claim  against  executor — Right  of  tuceessful  party  to  disburse- 
ments. 

The  prevailing  party  upon  a  reference  of  a  claim  against  the  estate  of 
a  deceased  person  is  entitled  to  recover  the  fees  of  referees  and 
witnesses,  and  his  other  necessary  disbursements,  as  a  matter  of 
right. 

That  clause  of  section  317  of  the  Code  of  Procedure,  as  amended  by 
chapter  479  of  the  Laws  of  1851.  which  provides  for  the  recovery 
of  disbursements  upon  a  reference  of  a  claim  against  a  deceased 
person  has  not  been  repealed. 

Daggett  V.  Mead  (11  Abb.  iV.  G.  116);  Miller  v.  Miller  (33  Hun,  481); 
not  followed.  Hall  v.  Edmunds  (67  How.  Pr.  202);  Sutton  v. 
Newton  (7  If.  Y.  Civ.  Pro.  333),  approved. 

{Decided  March,  1886.) 

Appeal  from  an  order  of  the  Monroe  special  term, 
confirming  the  report  of  a  referee  allowing  a  claim 
against  the  estate  of  a  deceased  person' and  adjudging 
that  the  claimant  is  entitled  to  recover  his  disburse- 
ments. 

The  material  facts  appear  in  the  opinion. 

T.  L.  Hulburt,  for  defendant-appellant. 

George  A.  Benton,  {Homy  &  Parson^  attorneys), 
for  plaintiff-respondent. 
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Smith,  P.  J. — The  only  question  in  this  case  is 
whether  the  prevailing  party,  upon  the  reference  of  a 
claim  against  the  estate  of  a  deceased  person,  is  enti- 
tled to  recover  the  fees  of  referees  and  witnesses  and 
his  other  necessary  disbursements,  as  matter  of  right. 
There  are  conflicting  decisions  upon  the  question.  The 
point  of  difference  is  whether  that  clause  of  section 
317  of  the  Code  of  Procedure,  as  amended  by  chapter 
479  of  the  Laws  of  1851,  which  gives  the  right,  is  still 
in  force.  -  The  clause  provides  that  whenever  any 
claim  against  a  deceased  person  shall  be  referred 
2:)ursuant  to  the  provisions  of  the  Revised  Statutes, 
the  prevailing  party  shall  be  entitled  to  recover  the 
fees  of  referees  and  witnesses  and  other  necessary 
disbursements,  to  be  taxed  according  to  law.  In  Dag- 
gett V.  Mead  (11  Abb.  N.  C.  116),  disbursements  as  well 
as  costs  were  disallowed  to  a  prevailing  party.  That 
case  was  decided  at  special  term  in  one  of  the  districts 
of  the  third  department.  Subsequently,  the  general 
term  in  that  department  held,  in  the  case  of  Miller  v. 
Miller  (32  Hun,  481),  that  in  such  cases  disbursements 
do  not  belong  to  the  prevailing  party  as  matter  of  right. 
That  case  is  incorrectly  reported  in  67  How,  Pr. 
135,  as  having  been  decided  in  the  old  fourth  depart- 
ment. In  Hall  V.  Edmunds  (67  How.  Pr.  202),  Mr. 
Justice  Angle  at  special  term  in  the  seventh  district, 
came  to  a  conclusion  adverse  to  that  of  Daggett  i).  Mead, 
and  held  that  the  clause  of  section  317  above  referred  to 
is  still  in  force.  Mr.  Justice  Westbeook  held  the  same 
way  at  special  term,  in  Sutton  v.  Newton  (7  N.  Y, 
Civ.  Pro.  333),  in  a  careful  opinion,  in  which  he  stated, 
correctly,  as  we  think,  the  effect  of  subsequent  legisla- 
tion upon  the  clause  in  question.  It  ixi'Aj  be  briefly 
restated  here.  The  act  of  1877  (c.  417),  which  repealed 
chapter  379  of  the  Laws  of  1848  (§  1  snbd.  23),— the 
original  Code, — and  also  so  much  of  the  then  existing 
laws  as  expressly  amended  the  same,  (§  2),  (including, 
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of  course,  the  amendments  of  1851),  excepted  from  its 
operation  sections  811  to  322,  inclusive,  of  the  Code. 
(§  1,  subd.  3  [8]  ).  •  The  second  general  repealing  act 
{L.  1880,  c.  245),  again,  in  express  terms,  repealed  the 
Code  of  1848,  and  also  the  Code  of  1849  (§  1,  subd.  4). 
It  also  repealed  so  much  of  every  provision  of  the  exist- 
ing laws,  not  previously  specified  in  the  first  section 
above  cited,  "relating  to  fees  or  other  compensation 
of  an  officer  or  other  person,  as  is  inconsistent  with, 
or  the  subject  matter  whereof  is  fully  provided  for  in 
the  Code  of  Civil  Procedure,  whether  such  provision 
has  been  heretofore  generally  repealed  or  not"  (§  1, 
subd.  5S).  And  it  provided  in  the  next  section,  that 
"  the  repeal,  by  the  last  preceding  section  of  the  Code 
of  Procedure^  .  ,  effects  also  the  repeal  of  all  the 
existing  laws  which  expressly  amend  the  said  Code  of 
Procedure.  .  .  by  adding  to  or  otherwise  altering 
the  text  thereof"  (§  2).  But  it  is  provided  by  the 
third  section,  that  the  repeal  effected  by  the  first  sec- 
tion "does  not  affect  the  right  of  a  prevailing  party 
to  recover  the  fees  of  referees  and  witnesses  and  his 
other  necessary  disbursements  upon  the  reference  of  a  \ 
claim  against  a  decedent,  as  provided  in  those  portions 
of  the  Revised  Statutes  left  unrepealed  after  this  act 
takes  effect"  (§  3,  subd.  8).  Thus  the  right  to  dis- 
bursements, recognized  by  the  order  appealed  from,  is 
expressly  saved. 

The  appellant's  counsel  contends,  however,  that 
the  effect  of  the  eighth  subdivision  just  now  quoted  is 
merely  to  save  to  the  prevailing  party  the  right  to 
recover  disbursements  as  provided  in  the  Revised  Stat- 
utes. That  is  a  mis-reading  of  the  statute.  The  words 
"as  provided,  &c.,  in  the  Revised  Statutes"  relate  to 
"the  reference"  and  not  to  the  "right"  to  recover 
disbursements.  JNo  absolute  right  to  disbursements 
is  given  by  the  Revised  Statutes.    The  i)ro vision  for  a 
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reference  is  contained  in  the  Revised  Statutes  (vol.  2, 
pp.  88,  89,  §§  36,  37),  and  is  "left  unrepealed." 

It  was  said  in  Miller  v.  Miller  {svprd),  that  section 
3246  of  the  Code  of  Civil  Procedure  takes  the  place 
of  section  317  of  the  old  Code,  and  does  not  give  dis- 
bursements as  a  matter  of  right.  With,  great  respect 
for  our  brethren  by  whom  that  case  was  decided,  we 
think  the  better  opinion  upon  that  point  was 
expressed  by  Judge  Westbrook,  in  Sutton  v.  Newton, 
(supra),  namely,  that  as  section  3246  relates  to  costs 
in  actions  merely,  it  does  not  supersede  section  317  of 
the  old  Code,  so  far  as  the  latter  relates  to  costs  and 
disbursements  in  a  reference  under  "the  statute.  The 
section  is  found  in  an  "article"  which  is  entitled  : 
"Regulations  respecting  the  awarding  of  costs  in  par- 
ticular cases,"  and  as  "special  proceedings"  as  well 
as  "  actions"  are  expressly  mentioned  in  some  of  the 
sections  in  that  article  (§§  3241,  3243),  it  is  fairly  to  be 
assumed  that  when  special  proceedings  are  not  men- 
tioned in  other  sections  of  the  article  they  are  not 
intended  to  be  affected.  References  under  the  statute 
of  claims  against  the  estates  of  deceased  persons,  have 
been  held  to  be  "special  proceedings"  (Young  v. 
Cuddy,  23  Hun,  249  ;  Mowry  v.  Peet,  13  JV.  Y.  WeeMy 
Dig.  16*). 

The  order  appealed  from  should  be  affirmed,  with 
ten  dollars  costs  and  disbursements. 

Barker,  Haight  and  Bradley,  JJ.,  concurred. 

*s.  c,  8a  i7.  r.  320. 
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STAUNTON,  SUING  ON  behalf  of  himself  and  of 

ALL    OTHER    PERSONS    SIMILARLY    SITUATED,    WHO 
MAY  CHOOSE  TO  COME  IN  AND  CONTRIBUTE  TO 
THE  EXPENSES  OF  THIS  ACTION,  RESPOND- 
ENT, V.  SWANN",  ET  AL.,  Appellants. 

Supreme    Court,    First    Department,     General 
Term,  March,  1886. 

§544. 

Supplemental   complaint-What  facts  arising  after  commencement  of 
action  cannot  he  set  up  by. 

Where  the  defense  in  an  action  was  that  the  plaintiff  was  not  the 
real  party  in  interest,  because  he  had,  prior  to  the  commencement 
of  the  action  sold,  transferred,  assigned  and  conveyed  his  cause  of 
action  to  one  "  B.,"  also  because  he  had,  before  the  action  was 
commenced,  by  voluntary  proceedings  in  bankruptcy  instituted  in 
the  district  court  of  the  United  States  for  the  aistnct  o    Massa- 
chusetts, been  adjudicated  a  bankrupt,  and  that  all  Ins  estate,  real 
and  personal  passed  thereby  to  his  assignee  therein, -JT^Z^,  that  it 
was  error  to  allow  the  plaintiff  to  allege  by  supplemental  complaint 
an  assignment  to  him  from  "  B."  of  all  his  interest  in  the  cause  of 
action  and  an  assignment  to  plaintiff  from  the  assignee  o    one  who 
had  purchased  all  the  assets  of  the  plaintiff,  known  or  unknown,  at 
a  sale  made  by  his  assignee  in  bankruptcy,  both  of  which  assign- 
ments  were  made  after  the  commencement  of  the  action. [  J 
Where   in  such  a  case,  it  was  claimed  that  the  alleged  assignment  by 
plaintiff  to  "B."  was  not  absolute,  but  was  made  simply  as  secur- 
ftv    and,  by  the  defeasance  executed,  was  to  be  null  and  void  upon 
the  performance  of  certain  conditions,  which  conditions  were  per- 
formed before  this  action  was  commeneed,  so  that  the  title  reverted 
by  operation  of  law  to  the  ^MntiS -Held,  that  if  this  was  so  there 
was  no  need  of  a  supplemental  complaint,  setting  up  the  re-assign- 
ment  to  plaintiff,  but  that  those  facts  might  be  shown  as  a  part  of 
the  evidence  to  establish  that  the  plaintiff  was  possessed,  at  the 
time  he  commenced  this  action,  of  the  interest  which  had  been  con- 
ditionally assigned  to  "B.,"  and  this  could  be  done  by  producing 
the  original  assignment  and  defeasance;  which,  of  themselves,  may 
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show  that  the  title  did  not  remain  in  "  B. ;"  ["]  that  any  fact  which 
would  show  that  the  plaintiff  had  title  at  the  commencement  of  the 
action  was  admissible  and  could  be  proved  under  the  original 
pleadings.  ['J 

An  assignment  made  after  the  commencement  of  an  action  does 
not  have  a  retroactive  effect,  carrying  the  right  to  enforce  a 
cause  of  action,  winch  did  not  exist  in  f.ivor  of  the  assignees  at  the 
time  the  suit  was  commenced  by  thera;[^J  and  cannot  be  set  up  by 
supplemental  complaint;  [*]  the  plaintiff  must  have  the  right  to 
recover  at  the  time  when  he  commences  his  suit.[''] 

Erwin  v.  Oregon,  &c.  Co.  (28  Hun,  269) ;  [^]  Tiffany  v.  Bowermann 
(2  Jd.  643),  I*]  followed. 

Leave  to  file  a  supplemental  complaint  should  not  be  granted  where 
its  object  is  to  allege  an  assignment  to  the  plaintiff  of  the  cause  of 
action  set  out  in  the  original  complaiut,  subsequent  to  the  com- 
mencement of  the  action.  [*-']* 

The  granting  of  leave  to  file  a  supplemental  complaint  should  be  upon 
terms  which  should  be  fixed  by  the  court  which  granted  it.  p] 
Accordingly  Held,  where  the  court  at  special  term  granted  leave  to 
file  a  supplemental  complaint,  and  allowed  no  costs,  and  prescribed 
no  terms,  but  remanded  that  subject  to  the  referee  to  whom  tiie 
case  had  been  referred  for  hearing  and  determination,  that  this  was 
error;  that  the  referee  was  not  invested  with  power  to  impose  costs 
of  a  motion  made  at  special  term,  and  ought  not  to  be  embarrassed 
with  the  question  of  terms  to  be  imposed  for  the  granting  of  a 
favor  by  the  court  to  either  of  the  parties  before  him  in  any  litiga- 
tion. [«] 

(Decided  March  5,  1886.) 

Appeal  by  defendants  from  an  order  granting  the 
plaintiff  leave  to  serve  a  supplemental  complaint. 

The  opinion  states  sufficient  facts. 

George  A.  Strong  {Martin  &  Smith,  attorneys),  for 
defendants-appellants. 

Cited,  in  support  of  contention  that  it  was  error  to 
allow  plaintiff  to  set  up  a  newly-acquired  title  in  sup- 
port of  an  action  begun  without  any  title  at  all  to  the 

*  See  Diehl  v.  Lambart,  9  N.  T.  Civ.  Pro.  347. 
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contracts  sued  on  :  Erwin  v.  Oregon  &a  Co    28  ITun 
273   274  •  Tiffany  v.  Bowermann,  2  Id.  643,  b4b  ,  uai- 
field  n.  Hanson,  57  How.  Pr.  333  ;  McMahon  .^Allen, 
12   i^.    44;    Wisner  v.  Ocumpangb,   71  iV.    I.   ii^  , 
Lindsley  ^'.  Ferguson,  49  i^.  623,  626. 

i^^Zameri  B.  Candler  and  i^oww  ^^ecitZer  {3IeUm  & 
StecJcler,  attorneys),  for  plaintiff-respondent. 

The  order  made  at  special  term  granting  leave  to 
the  plaintiff  to  serve  a  supplemental  complaint,  was 
properly  made  and  should  not  be  disturbed  Section 
544  of  the  Code  provides  that  upon  the  appbcation  of 
either  party  the  court  may,  and  in  a  proper  case  must, 
upon  such  terms  as  are  just,  permit  him  to  make  a 
supplemental  complaint,  answer  or  reply,  alleging 
material  facts  which  occurred  after  his  former,  plead- 
ing or  of  which  he  was  ignorant  when  it  was 
made  .  The  word  ''may"  found  in  the  section 

just  quoted,  is  permissive,  and  the  leave  granted  is 
discretionary  with  the  court.     Medbury  v.  Swann,  46 
iV   r.  200  ;  Holyoke  v.  Adams,  59  7^.233.    As  to  the 
effect  of  the  word  ' '  must,"  unless  it  is  a  case  calling  for 
the  court's  discretion,  held  that  leave  must  be  granted 
to  file  supplemental  pleadings'.     Holyokej.  Adams, 
supra;  Spears  ..  Mayor,  72  N.  Y.  442.     So  granting 
of  letters  after  suit  is  commenced  may  be  set  up  by 
supplemental  complaint.     Haddow  v.  Lundy,  59  jy, 
Y.  320     Where  a  plaintiff  may  have  an  inchoate  right 
at'  the 'time  of  filing  his  original  bill,  which  merely 
requires  a  formal  act  to  complete  it,  which  is  not  per- 
formed  till  afterwards,  such  formal  act  may  be  brought 
before  the  court  by  supplemental  bill.     It  is  only  when 
the  first  title  is  absolutely  bad  that  a  s^n^plemental 
bill  of   the  kind  is  improper.     3   ^^^^^^fj^\  ^S^ 
(marg.  paging) ;  Allen  v.  Taylor,  2  Green  {N.,  /.)   435. 
If  the  original  bill  is  wholly  defective,  so  that  no 
valid  decree  could  be  made  therein,  it  is  bad ;  but  it 
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the  original  bill  was  sufficient  for  one  kind  of  relief, 
and  facts  afterwards  occur  which  entitle  the  party  to 
other  and  more  extensive  relief,  a  supplemenial  bill  is 
proper.  Candler  «.  Pettit,  1  Paige,  168  ;  Hasbrouck 
V.  Shuster,  4  Barb.  285  ;  Sage  v.  Mosher,  17  How.  Pr. 
367 ;  Latham  v.  Richards,  15  Hun,  129-132.  .  .  . 
In  any  event,  the  special  term  in  its  sound  discretion 
allowed  the  plaintiff  to  serve  a  supplemental  com- 
plaint, and,  by  so  doing,  held  that  this  was  a  proper 
case  to  grant  snch  leave,  and  that  order  should  not  be 
disturbed  on  this  appeal.  Holyoke  v.  Adams,  supra  ; 
Midbury  v.  Swann,  Jd.;  Spears  v.  Mayor,  Id. 

Davis,  P.  J. — This  action  is  brought  by  the  plaint- 
iff on  behalf  of  himself,  and  of  others  similarly  situa- 
ted who  may  choose  to  come  in  and  contribute,  to 
compel  the  defendants  to  account  to  him  with  respect 
to  a  certain  trust  fund  of  $600,000  of  railroad  bonds  of 
the  defendant,  The  Alabama  Great  Southern  Eailroad 
Company,  alleged  to  be  in  the  hands  of  the  defendants 
Plock  &  Muller,  and  to  compel  Plock  &  Muller  to 
pay  certain  unpaid  and  outstanding  claims.  It  does 
not  appear  from  the  papers  before  us  that  any  other 
persons  similarly  situated  have  come  in  and  been 
made  parties  to  the  action.  The  defendants,  by  their 
answer,  and  as  part  of  their  defense,  pleaded  that  the 
I)laintiff  is  not  the  real  party  in  interest  herein,  and  is 
not  entitled  to  maintain  this  action,  for  the  reason 
that  on  or  about  September  28,  1877,  by  indenture  of 
assignment,  bearing  date  that  day,  the  said  plaintiff 
sold,  transferred,  assigned  and  convej^'ed  to  James  P. 
Boyce,  then  of  the  county  of  Jefferson,  in  the  State  of 
Kentucky,  his  executors,  •  etc.,  the  interest,  claim, 
equity  or  demand  of  the  said  plaintiff,  acquired  by 
reason  of  the  contracts  or  agreements,  upon  which  the 
action  is  brought.  And  they  also  allege  that  the 
plaintiff  is  not  the  real  party  in  interest  because  he 
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had,  by  voluntary  proceedings  in  bankruptcy,  insti- 
tuted in  the  district  court  of  the  United  States  for  the 
district  of  Massachusetts,  been  adjudicated  a  bank- 
rupt, and  that  all  his  estate,  real  and  personal,  passed 
thereby  to  his  assignee,  Thomas  We&ton,  Jr.,  the  duly 
appointed  assignee  in  the  matter  of  said  bankruptcy, 
and  that  said  assignee  became  and  was  vested  with  the 
said  cause  of  action  for  which  this  suit  was  brought, 
and  the  same  did  not  belong  to  the  plaintijff  at  the  time 
of  the  commencement  of  this  action.  The  issues  of 
the  action  were  subsequently  referred  to  Edward  Pat- 
terson, Esq.,  and  had  been  pending  for  a  considerable 
time  before  said  referee,  a  large  amount  of  evidence 
having  been  taken.  The  plaintiff,  at  a  hearing  before 
said  referee,  for  the  purpose  of  showing  his  title  to  the 
cause  of  action,  offered  in  evidence  an  assignment  to 
him,  made  since  the  commencement  of  the  action,  by 
the  said  James  P.  Boyce,  transferring  to  the  plaintiff 
all  the  right,  title  and  interest  the  said  Boyce  had,  or 
ever  had,  to  the  said  cause  of  action,  and  also  an 
assignment  made  and  executed  by  one  Henry  C. 
Morse,  who  is  the  assignee  of  one  John  J.  Haley,  who 
was  the  purchaser  of  all  the  assets  of  the  i)laintiff, 
known  or  unknown,  at  a  sale  made  by  Weston,  the 
assignee  in  bankruptcy.  This  assignment  also  was 
made  subsequent  to  the  commencement  of  the  action. 
These  assignments  were  objected  to,  on  the  ground 
that  they  were  made  after  the  commencement  of  the 
action,  and,  in  substance,  were  not  admissible  evidence 
in  the  action,  because  the  plaintiff  must  stand  upon 
the  title  that  he  had  at  the  commencement  of  the  suit. 
The  referee  sustained  the  objection,  and  thereupon 
the  plaintiff  moved  at  special  term  for  leave  to  file  a 
supplemental  complaint  setting  up  the  several  assign- 
ments. In  deciding  the  motion,  the  court  pronounced 
the  following  opinion : 
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"Stanton,  &c.,  v.  Swann,  et  al. — Motion  granted. 
Under  the  decision  of  the  general  term,  I  think  the 
motion  should  be  granted.  As  the  cause  is  an  equity 
case,  the  costs  are  in  the  discretion  of  the  referee, 
and  he  can,  in  the  final  report,  make  such  provisions 
as  shall  be  projjer.     .  Donohue,  J." 

From  this  opinion  it  appears  that  the  motion  was 
granted  upon  some  "decision  of  the  general  term." 
We  are  not  referred  by  the  counsel  on  either  side  to 
the  decision  mentioned,  and  both  counsel  upon  the 
argument  stated  that  they  had  been  unable  to  find 
such  a  decision.  Nor  are  we  able  to  recall  any  such 
decision  made  by  this  court,  or  to  find  the  report  of 
any  made  by  any  other  general  term  of  the  State,  and 
therefore,  we  do  not  regard  ourselves  as  controlled  by 
its  authority. 

The  supplemental  complaint  very  clearly  seeks  to 
introduce  and  assert  a  new  title  to  the  cause  of  action, 
acquired  subsequently  to  the  commencement  of  the 
action.    If  this  be  not  so,  the  supplemental  complaint 

is  of  no  practical  importance,  because  any  fact 
[*J    which  would  establish  that  the  plaintiff  possessed 

the  title  at  the  time  of  commencing  his  action,  is 
admissible,  and  can  be  proved  under  the  present 
pleadings.  In  respect  to  the  alleged  assignment  by 
plaintiff  to  Boyce,  it  is  said  that  it  was  not  absolute, 
but  made  simply  as  security,  and,  by  the  defeasance 
executed,  was  to  be  null  and  void  upon  the  perform- 
ance of  certain  conditions,  which  conditions  were  per- 
formed before  this  action  was  commenced,  so  that  the 
title  reverted  by  operation  of  law,  to  the  i)laintiff.     If 

that  is  the  case,  there  is  no  need  of  a  supple- 
[']    mental   complaint,  because  those    facts  may  be 

shown  as  a  part  of  the  evidence  to' establish  that 
the  plaintiff  was  possessed,  at  the  time  he  commenced 
this  action,  of  the  interest  which  had  been  condition- 
VoL.  X.— 2 
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ally  assigned  to  Boyce ;  and  this  could  be  done  by 
producing  the  original  assignment  and  defeasance, 
which  of  themselves  may  show  that  the  title  did  not 
remain  in  Boyce.  If  it  did  so  remain,  however,  and 
was  not  transferred  to  plaintiff  before  he  commenced 
this  action,  then  of  course  he  must  stand  upon  the 
newly  acquired  title. 

In  regard  to  the  assignment  in  bankruptcy  under 
which  the  title  is  claimed  to  have  become  vested  in 
Morse,  it  is  very  clear  that  if  Morse  did  acquire  title 
and  held  the  same  up  to  the  date  of  making  the 
assignment  to  the  plaintiff,  the  plaintiff  had  no  title 
at  the  time  he  commenced  this  suit.  The  law  on  the 
subject  seems  to  be  very  well  settled.  In  Ervin  v. 
Oregon,  &c.  Co.  (28  Hun,  269,  273),  this  court 
[*]  held  that  an  assignment  made  after  the  commence- 
ment of  an  action  did  not  have  a  retroactive 
effect  carrying  the  right  to  enforce  a  cause  of  action 
which  did  not  exist  in  favor  of  the  assignees  at  the 
time  the  suit  was  commenced  by  them,  and  the  ques- 
tion is  quite  fully  discussed  by  Mr.  Justice  Bradt, 
with  whom  Daniels,  J.,  concurred.  "  The  plaint- 
[*]  iff  must  have  the  right  to  recover  at  the  time  when 
he  commences  his  suit."  This  was  said  in  Tiffany 
V.  Bowermann  (2  ffurij  643),  "and  we  know  of  no  case 
in  which  that  rule  has  not  been  followed  as  sound  law 
(Gatfield  v.  Hanson,  57  How.  Pr.  333  ;  McMahon  v. 
Allen,    12  Id.  39;   Lindsley   «.  Ferguson,  49  B.   Y, 

626). 
[*]  We    are    of    opinion,  therefore,    that    under 

the  settled  practice  the  motion  should  not  have 
been  granted.  But  if  granted  at  all,  it  should  have 
been  upon  terms,  as  it  was  an  application  to  the  favor 
of  the  court,  and  those  terms  should  have  been  fixed 
by  the  special  term.  The  court  allowed  no  costs  and 
prescribed  no  terms,  but  remanded  that  subject  to  the 
referee.    It  is  not  necessary,  in  relation  to  this  dispp- 
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sition  of  that  question,  to  say  anything  further  th'an 
that,  in  our  opinion,  it  was  an  improvident  disposition 

of  that  branch  of  the  motion,  inasmuch  as  the 
[']     referee  is  not  invested  with  power  to  impose  costs 

of  a  motion  made  at  special  term,  and  he  ought 
not  to  be  embarrassed  with  the  question  of  terms  to 
be  imposed  for  the  granting  of  a  favor  by  the  court  to 
either  of  the  parties  before  him  in  any  litigation. 

The  order  should  be  reversed,   with  $10  costs  and 
disburserhents. 

Daniels  and  Brady,  JJ.  concurred. 


MARKET  NATIONAL  BANK,  Appellant,  ??.  THE 
PACIFIC  NATIONAL  BANK,  Respondent. 

Court  of  Appeals,  June,  1886. 

§§  1292,  1323.      , 

Restitution — By  what  court  ordered  when  judgment  set  aside — Laches — 

Effect  of  pendency  of  action  to  recover  money ^  the 

restitution  of  which  was  sought. 

Where  an  order  of  the  special  term  of  the  supreme  court  denying  a 
motion  to  vacate  an  attachment  was  reversed  on  appeal,  and  the 
levy  thereunder  and  judgment  in  the  action  set  aside,  and  this 
order  was  aflirmed  on  appeal  by  the  court  of  appeals, — Held,  that  a 
motion  for  restitution  of  moneys  collected  by  execution  issued  on 
the  judgment  was  properly  made  to  the  general  term  of  the 
supreme  court ;[']  that  the  court  authorized  to  direct  and  enforce 
restitution,  was  tlie  court  which  set  aside  the  judgnjent.['] 

There  is  no  provision  or  rule  of  law  which  requires  the  denial  of  a 
motion  for  the  restitution  of  money  collected  under  a  judgment 
which  has  been  set  aside,  on  account  of  delay  in  making  the 
motion,  but  the  court  may,  in  the  exercise  of  its  discretion,  deny 
the  motion  because  of  the  delay ;['']  where  the  court  grants  such  a 
motion  notwithstanding  delay  in  making  it,  if  the  party  who  col- 
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lected  the  money  has  not  suffered  any  harm  by  the  delay,  and  it 
does  not  appear  that  the  court  has  abused  its  discretion,  the  court 
of  appeals  has  no  power  to  review  its  determination  on  appeal.  [*] 

Where,  after  money  had  been  collected  on  a  judgment,  the  judgment 
was  set  aside,  and  subsequently  a  receiver  of  the  property  of  the 
judgment  debtor  was  appointed  in  another  proceeding,— S'eZtZ, 
that  an  order  directing  restitution  and  payment  of  the  money  col- 
lected to  the  judgment  debtor's  receiver,  was  properly  granted 
upon  motion  of  the  judgment  debtor  ;[3]  that  the  fact  that  the 
receiver  had  begun  an  action  to  recover  the  money  from  the  debtor, 
who  had  paid  it  under  the  judgment,  and  also  from  the  plaintiff  in 
the  judgment,  would  not  prevent  tlie  making  and  granting  of  the 
motion, [4]  and  the  rights  of  the  party  whose  judgment  was  set 
aside  were  sufficiently  protected  'fc'here  the  motion  was  granted  on 
condition  that  the  actions  be  discontinued,  and  the  taxable  costs 
therein  paid  by  the  receiver.  [*] 

{Decided  June  1,  1886.) 

Appeal  by  defendant  from  order  directing  restitu- 
tion of  moneys  collected  by  execution  on  judgment 
subsequently  set  aside. 

On  November  19,  1881,  the  plaintiff  commenced  an 
action  against  the  defendant  to  recover  the  sum  of 
$24,390,  and  at  the  same  time  issued  an  attachment 
for  this  sum,  which,  on  the  same  day,  was  levied  upon 
moneys  of  the  defendant  in  the  National  Park  Bank 
of  the  city  of  New  York,  where  the  defendant  then 
had  a  deposit.  This  attachment  was  vacated  January 
20,  1882,  on  the  application  of  the  defendant.  On  the 
6th  of  July  following,  the  order  vacating  the  attach- 
ment was  reversed  on  appeal.  •  On  the  same  day  a 
judgment  was  entered  in  the  action  in  favor  of  the 
plaintiff  against  the  defendant,  for  the  sum  of 
$25,393.46  ;  service  of  summons  having  been  made  out 
of  the  State,  under  an  order  for  publication.  On  July 
12,  1882,  a  new  order  to  show  cause  why  the  attach- 
ment should  not  be  vacated  was  granted.  On  October 
3,  following,  an  order  was  entered  at  special  term 
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denying  the  motion  under  this  last  order  to  show 
cause.  Vide  opinion  on  denying  this  motion,  2  iV.  Y. 
Civ.  Fro.  380.  On  the  same  day,  the  sheriff  of  the 
county  of  New  York  collected  from  said  National 
Bank  the  sum  of  $26,086.81,  under  a  writ  of  execution 
issued  out  of  the  said  court  by  the  plaintiff  upon  the 
said  judgment  of  July  6,  1882.  This  sum  was  paid  by 
the  Park  Bank  to  the  sheriff  as  the  moneys  of  the 
defendant,  and  that  sum  was  thereupon  charged 
against  the  defendant  by  the  National  Park  Bank. 
Thereafter,  and  on  May  11,  1883,  the  order  of  special 
term  refusing  to  vacate  the  said  attachment  was 
reversed  on  appeal  by  the  general  term  {Vide  its  opin- 
ion, 30  Hun,  50),  and  said  warrant  of  attachment  and 
the  judgment  entered  on  July  6,  1882,  and  the  levy 
under  the  said  attachment  were  vacated  and  set  aside 
on  the  defendant's  motion.  The  order  of  the  general 
term  was  thereafter  affirmed  by  this  court  (93  JV.  Y. 
648),  and  the  order  of  the  court  of  appeals  affirming 
the  order  of  the  general  term  was  duly  made  the  order 
of  the  supreme  court  on  December  1,  1883. 

On  May  22,  1882,  after  the  levying  of  the  attach- 
ment, but  prior  to  the  recovery  of  judgment  in  the 
action  and  the  payment  of  said  money  to  the  plaintiff, 
the  comptroller  of  currency  of  the  United  States,  being 
satisfied  that  the  defendant  was  insolvent  and  unable 
to  pay  its  just  and  legal  debts,  pursuant  to  section  1 
of  the  act  of  Congress  entitled,  "An  act  authorizing 
the  appointment  of  receivers  of  national  banks,  and 
for  other  purposes,"  approved  June  30,  1886,  aj)- 
pointed  Lewis  M.  Price,  receiver  of  the  defendant. 

On  December  8,  1885,  the  defendant  applied  to  the 
general  term  of  the  supreme  court  under  the  provis- 
ions of  sections  1292  and  1323  of  the  Code  of  Civil  Pro- 
cedure,  to  compel  and  enforce  restitution  of  the  said 
sum  of  $26,086.81  with  interest  from  October  3,  1882, 
collected  and  received  by  the  plaintiff  under  and  by 


22  CIVIL    PROCEDURE    REPORTS. 

Market  Nat.  Bank  v.  Pacific  Nat.  Bank. 

means  of  the  said  erroneous  judgment,  and  the  execu- 
tion issued  thereon,  and  that  such  restitution  be  made 
by  payment  of  the  said  sum  to  Lewis  M.  Price,  the 
receiver  of  the  defendant.  This  motion  was  based 
upon  affidavits  ;  the  papers  that  were  before  the  court 
on  the  motion  to  vacate  the  judgment  not  having  dis- 
closed that  the  Market  Bank  collected  its  judgment. 
The  court  granted  the  application  upon  condition  that 
the  receiver  of  the  defendant  consent  to  the  discontin- 
uance, and  pay  the  costs  of  two  actions  brought  by 
him  for  the  recovery  of  said  money,  and  the  receiver 
having  done  so,  an  order  was  entered  January  29, 
1886,  that  restitution  be  made  by  the  plaintiff  of  said 
sum  of  $26,086.81,  with  $4,326.43  interest  thereon 
from  October  3,  1883,  to  the  date  of  the  order,  at  the 
rate  of  five  per  cent,  per  annum,  and  that  such  restitu- 
tion be  made  by  paying  the  same  to  the  receiver. 
The  plaintiff  thereupon  took  this  appeal. 

The  general  term  in  making  the  determination  here 
appealed  from,  did  not  render  any  opinion,  but  instead 
certified  (per  Davis,  P.  J.),  that  the  order  was  mad« 
in  1  art  upon  the  following  grounds  : 

1.  That  the  plaintiff  could  not,  in  the  action 
brought  by  the  receiver,  justify  the  attaching  of  the 
money  of  the  defendant.  The  Pacific  National  Bank, 
under  the  attachment  which  had  been  vacated,  nor 
contest,  in  the  said  action  of  the  receiver,  the  solvency 
or  insolvency  of  said  bank  as  a  justifioation  for  seizing 
its  moneys  in  the  hands  of  the  Park  Bank  on  Novem- 
ber 19,  1881,  when  the  attachment  in  the  action  was 
levied. 

2.  That  in  said  action  by  the  receiver,  defendant 
could  not  assert  a  title  to  the  moneys  attached  by 
other  facts  tending  to  establish  a  right  to  an  attach- 
ment, or  avail  itself  of  the  irdebtedness  to  it  of  the 
Pacific  National  Bank  as  an  equitable  set-off. 
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Abram  Wakeman  {Wakeman  &  Campbell^  attor- 
neys), for  plaintiff-appellant. 

Elihu  Moot  {Root  &  Strong^  attorneys),  for  defend- 
ant-respondent. 

There  can  be  no  question  but  that  the  supreme 
court  had  power  summarily  to  restore  to  the  Pacific 
Bank  what  had  been  taken  under  it,  that  court's 
erroneous  judgment  and  execution.  This  is  an  inher- 
ent power,  which,  from  time  out  of  mind  has  been 
exercised  in  one  form  of  proceeding  or  another  by  our 
supreme  court  and  other  courts  of  similar  jurisdiction. 
Anciently  the  procedure  was  to  issue  a  writ  of  resti- 
tution as  of  course,  when  the  facts  constituting  the 
rights  to  restitute  were  disclosed  by  the  record  of  the 
case,  and  to  issue  it  upon  judgment  in  a  proceeding 
founded  upon  a  writ  scire  facias  when  the  record 
failed  to  disclose  the  facts  constituting  the  right. 
Later  the  proceeding  by  scire  facias  fell  into  disuse, 
and  an  action  for  money  had  and  received  was  substi- 
tuted, and  a  summary  application  to  the  court  founded 
upon  afiidavit  was  also  allowed.  Clark  v.  Pinney,  6 
Cow.  278  ;  Safford  v.  Stevens,  2  Wend.  158,  164  ;  Bank 
of  U.  S.  V.  Bank,  6  Peters  {IT.  S.)  17.  Now  the  sum- 
mary procedure  is  regulated  by  the  Code  ;  section 
1323  prescribes  the  manner,  the  conditions,  the  effect 
of  making  restitution  when  judgments  have  been 
reversed  on  appeal  therefrom.  Section  lOO.')  provides 
that  entry  of  judgment  is  not  stayed  by  a  motion  for 
a  new  trial,  but  that  when  a  new  trial  is  granted  on 
the  motion,  the  court  may  direct  and  enforce  restitu- 
tion as  where  a  judgment  is  reversed  upon  appeal. 
Section  1292  provides  for  the  case  of  a  judgment  set 
aside  for  any  cause  upon  motion  ;  the  provision  being 
that  in  such  case  the  court  may  direct  and  enforce 
restitution  in  like  manner,  with  like  effect,  and  subject 
to    the    same    conditions    as    where    a  judgment  is 
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reversed   upon  appeal.     These   three   sections,  taken 
together,  were  obviously  intended  to  provide  a  sum- 
mary course  of  proceeding  co-extensive  with  the  inher- 
ent power  of  the  court,  and  applicable  to  all  cases 
where  judgments  are  set  aside,  irrespective  of  the 
manner  or  cause  of  setting  them  aside.    .    .    .    Api3li- 
cation  for-the  restitution  was  properly  made  in  the 
first  instance  to  the  general  term.     The  general  term 
made  the  order  which  vacated  the  judgment  in  favor 
of  the  Market  Bank.     The  character  and  effect  of  that 
order  were  not  changed  by  the  order  of  the  court  of 
appeals  affirming  it,  nor  by  the  order  of  the  special 
term  adopting  the  order  of  the  court  of  appeals.  .  .  . 
In  such  cases  there  would  obviously  be  no  propriety 
in  applying  for  restitution  elsewhere  than  at  general 
term,  unless  there  was  some  statute  requiring  such 
application  to  be  made  elsewhere.     There  is  no  such 
statute.     An  appellate,  court  exercising  the  power  of 
making  restitution  under  section  1323,  must  doubtless 
act  while  the  appeal  is  pending  ;  but  this  is  because 
its  jurisdiction  of    the   whole   matter    is  at  an   end 
(except  perhaps   for  clerical  error),   so  soon  as  the 
record  is  remitted  to  the  court  below.     No  such  reason 
applies  to  the  general  term  of  the  supreme  court.     The 
construction  of  section  1323,  which  limits  the  power 
of  the  general  term  in  making  restitution  to  the  order 
or  judgment  in  which  it  disposes  of  the  appeal,  leaves 
the  case  of  an  application  for  restitution  after  a  judg- 
ment has  been  reversed  upon  appeal,  and  the  order  or 
judgments  consequent  upon  such  reversal  have  been 
entered,  unprovided  for  in  the  Code.   But  the  inherent 
power  of  the  court  covers  such  a  case,  and  sections 
1005,  1292,  and  1323,   when  read  together,  show  the 
legislative  intent  to  have  been  to  make  the  summary 
statutory   procedure  co-extensive   with   the   inherent 
power.     So  long  as  the  record  has  not  been  remitted, 
the  court  of  appeals  does  not  hesitate  to  entertain  and 
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pass  upon  the  question  of  restitution,  even  though 
that  question  is  raised  for  the  first  time  after  the  entry 
of  its  judgment  on  the  appeal.  Murray  v.  Bedell,  98 
iV.  T.  480.  .  .  .  The  fact  that  the  receiver  had  brought 
a  suit  for  restitution  did  not  bar  him  from  also  pro- 
ceeding summarily.  The  two  remedies  are  not  incon- 
sistent, and  therefore  the  doctrine  of  election  has  no 
bearing.  The  principal  rule  in  Jackson  ex  dem.  Ire- 
land V.  Hull  (10  Johns.  481),  applies  and  controls.  .  .  . 
The  order  of  restitution  rested  in  discretion,  and  there- 
fore was  not  appealable.  Hallowayu.  Stephens,  58  2V. 
T.  670  ;  affirming  1  Hun,  308  ;  People  v.  Livingston, 
80  JV.  Y.  66  ;  Allen  v.  Lee,  1  Teaies  {Pa.)  160,  270  ;  cited 
in  Marvin  v.  Brewster  Iron  Mining  Co.,  56  iV.   Y.  671. 

Earl,  J. — The  plaintiff  attached  the  property  of 
the  defendant.  A  motion  was  made  at  special  term 
to  set  aside  the  attachment,  which  was  denied.  Judg- 
ment having  been  entered  against  the  defendant,  exe- 
cution thereon  was  issued,  and  the  plaintiff  collected 
and  received  thereon,  out  of  the  attached  property, 
upward  of  $26,000.  The  defendant  appealed  to  the 
general  term  from  the  order  of  the  special  term  refus- 
ing to  vacate  the  attachment,  and  there  the  order  of 
the  special  term  was  reversed,  and  the  attachment,  the 
judgment  and  the  levy  under  the  attachment  were 
vacated  and  set  aside.  The  plaintiff  appealed  from 
the  order  of  the  general  term  to  this  court,  and  here 
that  order  was  affirmed  and  the  case  then  was  remit- 
ted to  the  supreme  court,  and  an  order  was  entered 
at  the  special  term,  on  December  1,  1883,  making  the 
order  of  this  court  the  order  of  the  supreme  court. 
In  January,  1885,  the  defendant  moved  at  the  general 
term  of  the  supeme  court  for  restitution  of  the  money 
collected  by  the  plaintiff  of  it,  and  the  motion  was 
granted,  and  the  plaintiff  then  brought  this  appeal  to 
this  court. 


26 


CIVIL    PROCEDURE    REPORTS. 


Market  Nat.  Bank  v.  Pacific  Nat.  Bank. 


Section  1292  of   the  Code,  provides:    "Where  a 
judgment  is  set  aside  for  any  cause,  upon  motion,  the 
court  may  direct  and  enforce  restitution,  in  like  man- 
ner, with  like  effect,  and  subject  to  the  same  condi- 
tions, as  where  a  judgment  is  reversed  upon  appeal." 
The  court  meant  in  this  section  is  the  court  which 
sets  aside  the  judgment,  and  hence  this  motion 
P]     for  restitution  was  properly  made  at  the  general 
term  ;  and  the  section  in  authority  for  the  restitu- 
tion ordered  in  this  case. 
P]  There  is  no  provision  or  rule  of  law  which 

required  this  motion  to  be  made  sooner,  or  its 
denial  on  account  of  its  delay.  The  court  could  in  the 
exercise  of  its  discretion,  have  denied  the  motion  on 
account  of  the  delay,  and  left  the  defendant  to  its 
action,  to  recover  back  the  money.  But  we  do  not 
discover  that  the  plaintiff  suffered  any  harm  by  the 
delay,  or  that  the  court  abused  its  discretion,  and  we 

have  no  power,  therefore,  to  review  it. 
P]  The  objection  that  the  receiver  of  the  defend- 

ant could  not  make  the  motion,  is  misconceived. 
The  motion  was  made  by  an  attorney  appearing  for 
the  defendant,  and  in  the  notice  of  motion,  he  asked 
to  have  restitution  made  by  payment  to  the  receiver^ 
So  that  the  motion  is  really  made  on  behalf  of  both 
the  defendant  and  its  receiver ;  and  the  order  of  the 
general  term  awarded  restitution  to  the  defendant, 
but  that  the  payment  in  restitution  should  be  made  to 
the  receiver.  This  is  the  form  of  order  asked  for  by 
defendant's  attorney,  and  the  plaintiff  has  no  occa- 
sion to  find  fault  with  it  in  that  respect. 

It  appears  that  the  receiver  of  the  defendant  had 
commenced  an  action  in  the  circuit  court  of  the  Uni- 
ted States,  to  recover  the  same  money,  against  the 
National  Park  Bank,  from  whose  possession  the  plaint- 
iff took  it  by  the  attachment  and  judgment  in  its  favor, 
and  also  another  action  in  the  same  court  against  the 
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plaintiff,  to  recover  the  same  money.  The  pen- 
[*]  dency  of  those  actions  did  not  preclude  the 
.  defendant  from  making  this  motion,  and  it  was 
within  the  discretion  of  the  court  to  determine 
whether,  notwithstanding  their  pendency,  this  motion 
should  be  entertained  and  granted,  and  when  it  is 
granted  on  condition  that  those  actions  should  be  dis- 
continued, and  the  taxable  costs  therein  paid  by  the 
receiver,  it  sufficiently  protected  the  rights  of  the 
plaintiff.  We  see  nothing  in  the  terms  upon  which 
the  order  was  granted,  of  which  the  plaintiff  can 
justly  complain. 

We  are,  therefore,  of  the  opinion  that  the  order 
should  be  affirmed,  with  costs. 

All  concurred. 


WEBB  v.  MILNE,  as  Executor,  etc. 

SuPERioii  Court  of  the  City  of  New  York,  Spec- 
ial Term,  July,  1886. 

§§  55, 1300. 

Attorney —  When  employment  of,  ends — Appeal  "by  new  attorney  without 

substitution. 

An  actidn  is  ended  by  the  entry  of  judgment  therein,  and  the  func- 
tions of  the  attorney  for  a  party  thereto  cease,  and  the  party  may 
thereafter  appear  and  take  an  appeal  by  another  attorney  without  a 
substitution. 

Ward  V.  Sands  (10  Alb.  If.  C.  60),  followed. 

(Decided  July  20,   1886.) 

Motion  by  plaintiff,  for  leave  t©  serve  a  case  on 
appeal. 
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The  defendant  having  been  successful  in  the  action, 
the  plaintiff  served  a  notice  of  appeal  from  the  judg- 
ment thereupon  entered,  which  was  signed  by  an 
attorney  other  than  the  one  who  had  been  tlie  plaint- 
iff's attorney  of  record  in  the  action.  Thereafter,  the 
plaintiff's  time  to  make  and  serve  a  case  having 
expired,  he  made  this  motion  by  the  attorney  who 
had  signed  the  notice  of  appeal,  and  the  defendant 
opposed  it,  claiming  that  as  there  had  not  been  any 
substitution  of  attorneys,  the  plaintiff  could  not 
appear  by  a  new  Attorney,  and  his  appeal  was  invalid. 

i^.  /.  Morrison,  for  plaintiff  and  motion. 

Edward  C.  Perkins,  for  defendant,  oppoced. 

Ingraham,  J. — I  think  the  notice  of  appeal  in  this 
action  is  valid.  Section  1300  of  the  Code  prescribes 
how  a  notice  of  appeal  shall  be  served.  There  is  no 
express  provision  as  to  the  way  in  which  the  notice 
should  be  signed.  By  section  b^  it  is  provided  that  if 
the  party  has  an  attorney  in  the  action,  he  cannot 
appear  to  act  in  person  where  an  attorney  may  appear 
or  act  either  by  special  provision  of  law  or  by  the 
course  or  practice  of  the  court. 

That  the  appellant  had  an  attorney  in  the  action 
which  resulted  in  the  judgment  against  him  is  admit- 
ted ;  but  by  the  entry  of  the  judgment,  that  action  was 
ended  and  the  function  of  the  attorney  ceased. 

The  employment  of  a  new  attorney  to  prosecute 
the  appeal  was  in  effect  the  substitution  of  attorneys : 
and  it  appearing  that  the  attorney  signing  the  notice 
of  appeal  had  authority  from  the  appellant  to  take 
such  an  appeal,  he  was  the  attorney  for  the  appellant 
in  this  action,  and  the  notice  of  appeal  in  this  action 
was  regular. 

In  Ward  v.  Sand  (10  All.  N.  C.  60),  Justice  Bak- 
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KETT  held  that  the  employment  other  than  the  one 
who  obtained  the  judgment  after  the  entry  of  the 
judgment  to  enforce  the  judgment  was  a  substitution 
of  attorneys,  so  that  subsequent  service  of  papers  for 
a  motion  to  vacate  the  judgment  is  properly  made 
upon  such  new  attorney,  and  if  that  would  be  so 
where  the  attorney  was  employed  to  collect  the  judg- 
ment, it  must  also  be  so  where  the  object  is  to  review 
the  judgment. 

Under  the  circumstances,  I  think  the  plaintiff 
should  be  allowed  to  serve  the  case  on  appeal,  within 
ten  days  on  paying  $10  costs  of  this  motion. 


DRYER  AND  Another,  Appellants,  v.  SEXSMITH, 
Respondent. 

Supreme    Court,    Fifth    Department,     General 
Term,  April,  1886. 

§  2980. 

Commission — When  properly  denied  in  action  in  justice's  court.  —  Objec- 
tions to  insufficiency  of  pleading  or  evidence  first 
taken  on  appeal  too  late. 

In  a  proper  case,  the  right  to  a  commission  in  an  action  in  a  justice's 
court  to  take  the  testimony  of  a  witness,  not  residing  within  the 
county  where  the  action  is  pending  or  in  an  adjoining  county,  is  a 
substantial  one,  but  the  power  vested  in  the  justice  to  issue  it  is, 
in  its  broadest  sense,  discretionary.  [']  If  upon  a  proper  affidavit 
the  justice  should  arbitrarily  refuse  to  issue  a  commission  when  no 
good  reason  appeared  to  the  contrary,  the  judgment  would  be 
reversed,  P]  but  where  it  appears  that  no  possible  benefit  can  accrue 
to  the  party  applying,  it  should  not  be  issued. [*] 

Where,  after  issue  joined  in  an  action  in  a  justice's  court,  the  defend- 
ant applied  for  a  commission,  and,  upon  the  plainliflfs'  objecting  to 
an  adjournment  unless  an  undertaking  was  given,  stated  that  he 
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•would  not  give  an.  undertaking  and  did  not  ask  for  an  adjourn- 
ment,— Held,  that  as  the  commission  would  be  worthless  unless 
there  was  an  adjournment,  the  application  therefor  was  properly 
denied.  [•*,'*] 

Where  in  an  action  in  a  justice's  court  the  complaint  was  informal 
but  furnished  full  information  to  the  defendant,  and  the  plaintiflE's 
proof  was  general,  but  tended  to  show  a  balance  due  as  alleged  in 
the  complaint,  and  no  objection  thereto  was  taken  on  the  trial, — 
Held,  that  it  was  too  late  to  object  on  appeal.  [»] 

(Decided  April,  1886.) 

t 

Appeal  by  the  plaintiffs  from  a  judgment  of  the 
county  court  of  Monroe  county,  reversing  a  judgment 
recovered  by  the  plaintiffs  in  a  justice's  court. 

The  opinion  states  the  facts. 

J.  A.  Stull  {Stnll,  Foote  <fc  Taylor^  attorneys),  for 
plaintiffs-appellants. 

T.  K.  Bramble^  for  defendant-respondent. 

CoRLETT,  J.— On  August  ^,  1884,  the  plaintiffs 
commenced  a  suit  against  the  defendant  in  a  justice's 
court  to  recover  $160.07,  balance  due  for  coal  and 
lumber  sold  and  delivered  to  the  defendant. 

On  the  return  day  of  the  summons  both  parties 
appeared  by  counsel.  The  complaint  consisted  of  the 
items  of  the  plaintiff's  account  which  was  denied  by 
the  defendant,  who  also  set  up  other  defenses. 

After  issue  joined,  the  defendant  applied  upon  an 
affidavit  for  a  commission  to  take  the  testimony  of 
one  James  J.  McQueston,  of  Fairport,  Chautauqua 
county.  The  proceedings  upon  that  application  are 
stated  in  the  justice's  return  as  follows:  "Defend- 
ant here  asked  for  a  commission,  and  filed  written  affi- 
davit to  obtain  the  said  commission,  which  is  hereto 
annexed  and  marked  'C  Plaintiffs  object  to  any 
adjournment  without  the  undertaking  required  by  the 
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Statute.  Defendant  says  he  does  not  ask  for  an 
adjournment,  and  said  he  would  not  give  any  security  ; 
court  declined  to  issue  a  commission,  as  the  defend- 
ant did  not  give  the  undertaking  as  demanded  by  the 
plaintiffs." 

Section  2980,  Code  of  Civil  Procedure  provides : 
"  Where  an  issue  of  fact  has  been  joined  in  an  action  ; 
and  it  appears  .  .  .  that  a  witness,  not  within  the 
county  where  the  action  is  pending  or  an  adjoining 
county,  is  material  in   the  prosecution  or  defence  of 

the  action,  the  justice  may  award  a  commission." 
[']         It  is  very  clear  that  in  a  proper  case  the  right 

to  a  commission  is  a  substantial  one,  otherwise  the 
ends  of  justice  might  be  defeated.  At  the  same  time, 
the  power  vested  in  the  justice  to  issue  one  is  in  its 

broadest  sense  discretionary.  If,  upon  a  proper 
[*]    affidavit,  the  justice  should  arbitrarily  refuse  to 

issue  a  commission  when  no  good  reason  appeared 
to  the  contrary,  the  judgment  would  be  reversed 
(Parmelee  v.  Thompson,  7  Bill^  77 ;  Eaton  -y.  North,  7 

Barh.  631). 
[']  But  where  it  appears  that  no  possible  benefit 

could  accrue  to  the  party  applying,  it  would  be 
folly  to  grant  it.  In  this  case  the  action  was  before  a 
justice's  court  in  Monroe  county.  The  witness,  to  ob- 
tain whose  testimony  the  commission  was  applied  for, 

resided  in  the  county  of  Chautauqua.    It  is  self- 
[*]    evident  that  without  an  adjournment  a  commis- 
sion would  be  useless.     The  learned  counsel  for 
the  respondents  so  stated  in  his  argument. 

After  issue  joined,  and  the  plaintiffs  demanded  an 
undertaking  as  a  condition  of  the  adjournment,  which 
he  could  have  insisted  upon  as  a  matter  of  right,  the 
defendant,  as  the  returns  show,  not  only  refused  to 
give  an  undertaking,  but  distinctly  stated  that  he  did 

not  ask  for  an  adjournment. 
[*]         When  these  facts  appeared,  it  became  the 


32  CIVIL    PROCEDURE    REPORTS. 

Walsh  V.  Bowery  Savings  Bank. 

duty  of  the  justice,  in  the  exercise  of  a  wise  discretion, 
to  deny  the  application  for  a  commission,  the  grant- 
ing of  which  would  not  aid  the  applicant.  It  would 
be  a  useless  ceremony,  which  in  no  aspect  of  the  case 

could  further  the  ends  of  justice. 
[']  The  complaint,  although  informal,  furnished 

full  information  to  the  defendant.     No  objection 
on  that  ground  was  raised  upon  the  trial. 

The  evidence  on  the  part  of  the  plaintiffs  tended 
to  show  a  balance  due,  as  contained  in  the  complaint. 
The  proof  given  on  the  part  of  the  plaintiffs  was  gen- 
eral. The  defendant  made  no  objection,  and  it  is  too 
late  to  make  it  now. 

If,  in  any  respect,  the  proof  was  defective,  a  spe- 
cific objection  would  have  furnished  the  plaintiffs  an 
opportunity  to  supply  the  deficiency.  The  proof  war- 
ranted the  result. 

The  judgment  of  the  county  court  must  be  reversed, 
and  that  of  the  justices  affirmed,  with  costs. 

Haioht  and  Bradley,  J  J.,  concurred. 


WALSH,  Respondent,  v.   TB.^  BOWERY 
SAVINGS  BANK,  Appellant. 

City  Court  of  New  York,  General  Term,  June, 

1886. 

§  1186. 

Special  verdict — When  not    sufficient — WTiat  must  he  determined  hy 

— Costs. 

Unless  a  judgment  rendered  upon  a  special  verdict  can  be  sustained 
by  the  facts  as  found  thereby,  together  witli  the  admissions  in  the 
pleadings,  it  must  be  set  aside  and  a  new  trial  granted. [']  Facts 
other  than  those  found  by  the  jury,  although  appearing  in  the  rain- 
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utes  of  the  evidence,  cnQoot  be  used  to  aid  in  sustaining  the  judg- 
ment. ['] 

Where  a  special  verdict  is  directed,  it  must  contain  all  the  facts  neces- 
sary to  sustain  a  judgment  [',*]  and  not  the  evidence  to  prove  the 
facts ;['']  it  must  determine  all  the  material  issues  so  as  to  enable  the 
court  to  give  judgment  upon  the  entire  case,  [*1  and  if  it  fails  to  do 
this,  it  is  defective  and  should  be  set  aside  and  anew  trial  ordered ; 
['J  the  court  cannot  add  any  facts  to  the  verdict,  nor  pass  upon  any 
facts  not  stated  or  derivable  from  the  facts  appearing  by  such  ver- 
dict except  such  as  are  admitted  by  the  pleadings. [*J 

Where,  in  an  action  against  a  savings  bank  to  recover  money  deposited 
tiierein,  brought  by  one  claiming  title  thereto  by  virtue  of  an 
alleged  gift  causa  mortis,  the  issues  raised  by  the  pleadings  and  as 
to  wliich  evidence  was  introduced,  were  (1)  as  to  whether  there 
had  been  a  valid  gift  totlie  plaintiff;  (2)  whether  due  notice  thereof 
had  been  given  the  defendant,  and  payment  demanded;  and  (3) 
whether  the  defendant  had  paid  the  amount  to  the  administrator 
of  the  depositor  without  notice,  and  the  trial  judge  directed  a  spe- 
cial verdict  as  to  whether  there  had  been  a  gift,  and  afterwards 
ordered  judgment  thereon,  and  signed  findings  of  facts,  determin- 
ing all  the  facts  in  favor  of  the  plaintiff, —ITeZtZ,  that  the  special 
verdict  did  not  authorize  the  judgment  ;[',*]  that  it  was  impossible 
to  so  amend  the  verdict  and  the  subsequent  proceedings  as  to  sus- 
tain the  judgment,  ["J  and  it  should  be  set  aside  and  a  new  trial 
ordered.  ['*,"] 

Casey  v.  Dwyre  (15  Eun,  153),  followed  [»J ;  Carr  v.  Carr  (52  N.  T. 
251),  distinguished. [">,"] 

Where  an  order  granting  a  new  taxation  of  costs  allowed  costs  before 
and  for  argument  of  a  motion  for  judgment,  on  a  special  verdict, 
in  an  action  triable  by  jury,  in  which  the  verdict  determined  only 
one  of  the  three  issues  in  the  case,  and  the  judgment  was  subse- 
quently reversed  and  set  aside  on  appeal  for  that  reason, — Held,  on 
appeal  from  such  order,  that  it  siiould  be  reversed  ;  ['*]  that  although 
the  costs  fell  upon  the  vacation  Oi  the  judgment,  an  order  to  that 
effect  shonld  be  entered  to  keep  the  record  regular.  ['^] 

{Decided  June  28,  1886.) 

Appeal  by  defendant  from  judgment ;  from  order 
denying  motion  to  set  aside  judgment ;  and  from  order 
granting  new  taxation  of  costs. 

The  opinion  states  the  facts. 

Vol.  X.— 3 
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Carlisle  Norwood  Jr.  {Norwood  &  Coggeshall, 
attorneys),  for  defendant  appellant. 

There  are  but  four  verdicts  known  to  the  law  which 
may  legally  be  rendered  in  a  civil  action,  such  as  this 
is,  viz.:  a  general  verdict,  which  is  one  in  which  the 
jury  pronounce  generally  upon  all  or  any  of  the  issues 
in  favor  of  either  the  plaintiff,  or  the  defendant ;  a 
special  verdict,  which  is  one  by  which  the  jury  finds 
the  facts  only,  leaving  it  to  the  court  to  determine 
which  party  is  entitled  to  judgment  thereupon  {Code 
of  Civil  Procedure,  §  1186) ;  a  verdict  or  finding  upon 
specific  questions  of  fact,  stated  under  the  direction 
of  the  court  {Code  of  Civil  Procedure,  §§  969,  972) ;  a 
verdict  which  the  court  may  direct  the  jury  to  find, 
upon  all  or  any  of  the  issues,  in  an  action  other  than 
one  to  recover  a  sum  of  money  only,  or  real  property 
or  a  chattel  {Code  of  Civil  Procedure,  §  1187).  A  ver- 
dict directed,  subject  to  the  opinion  of  the  court,  is  a 
general  verdict,  one  way  or  the  other,  and  falls  within 

the  above  classifications The  issues  in 

the  action,  whether  or  not  supported  on  the  trial  by 
uncontradicted  evidence,  could  be  legally  disposed  of 
only  as  provided  by  law.  Code  of  Civil  Procedure, 
§  965.  The  issues  herein  were  triable  only  by  a  jury. 
Code  of  Civil  Procedure,  §  968.  A  jury  trial  was  not 
waived.  Code  of  Civil  Procedure,  §  1009.  On  the 
contrary,  a  jury  trial  was  commenced,  resulting.  .  .  . 
in  a  mistrial. 

Where  all  of  the  issues  are  triable  by  a  jury,  if  the 
verdict  does  not  determine  all  the  material  issues  of 
fact  so  as'  to  enable  the  court  to  give  judgment  upon 
tlie  entire  case,  it  is  defective,  and  should  be  set  aside 
as  such,  and  a  new  trial  ordered.  Parker  v.  Leaney, 
58  N  Y.  469,  472  ;  Manning  v.  Monaghan,  23  Id.  639  ; 
People,  &c.  V.  Williamsburgh  Turnpike  Co.,  47  Id. 
586,  696  ;  Eiseman  v.  Swan,  6  Bosw.  668  ;  Lawrence  v. 
iEtna  Ins.   Co.,  21  Hun,  412.     "It  is  a  well  known 
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principle  that  a  special  verdict  must  contain  all  the 
facts  necessary  to  sustain  a  judgment."  Casey  v. 
Dwyre,  15  Hun^  153.  Citing  Seward  v.  Jackson,  8 
Cow.  413  ;  Hill  ^.Covell,  1  N.  Y.  522  ;  Langley  v.  War- 
ner, 3  Id.  327.  And  in  the  case  just  quoted  the  court 
held,  that  while  it  was  possible  that  all  the  matters 
entitling  the  plaintiff  to  the  judgment  had  been  proved, 
and  were  even  undisputed,  nevertheless,  as  they  were 
not  found  in  the  special  verdict  itself,  the  verdict 
could  not  stand.   Manning  v.  Monaghan,  93  N.  Y.  639. 

William  H.  Regan.,  for  plaintiff-respondent. 

A  special  verdict  need  not  be  a  finding  of  all  the 
facts  in  a  case,  but  only  of  the  issuable  or  disputed 
ones.  Barto  v.  Hinrod,  8  N.  Y.  483  ;  Jones  v.  Brook- 
lyn Ins.  Co.,  61  Id.  79 No  objection  hav- 
ing been  taken  on  the  trial  to  the  submission  of  a  sin- 
gle question  to  the  jury,  and  no  request  made  then  to 
submit  any  other  question,  it  is  too  late  for  the 
defendant  to  complain  now.  Jones  'o.  Brooklyn  Ins. 
Co.,  sxipra;  Stafford  v.  Jones,  97  JV.  Y.  587;  May?;. 
Stern,  50  N.  Y.  Super.  Ct  {J.  &  S.)  493.  If  there  was 
any  irregularity  on  the  trial,  it  was  only  of  form,  and 
not  one  affecting  a  substantial  right  of  defendant,  and 
should  therefore  be  disregarded.  Jones  v.  Brooklyn 
Ins.  Co.,  supra  ;  Code  of  Cicil  Procedure,  §  723 

Hall,  J. — There  are  three  appeals  taken  by  the 
defendant,  and  as  all  of  them  involve  the  same  general 
question,  they  will  be  considered  together. 

First.  An  appeal  from  the  judgment  in  favor  of 
plaintiff  entered  upon  the  verdict  and  proceedings  at 
trial  term. 

Secondly.  An  appeal  from  an  order  denying 
defendant's  motion  to  set  aside  the  judgment  and  all 
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proceedings  subsequent  to  the  verdict,  on  the  ground 
that  they  are  irregular,  unauthorized  and  void.* 

Thirdly.  An  appeal  from  an  order  granting  plaint- 
iff's motion  for  a  retaxation  of  costs,  and  directing 
the  allowance  of  costs  on  application  for  judgment  on 
a  special  verdict. 

The  action  was  brought  to  recover  the  amount  of  a 
deposit  in  defendant's  bank. 

The  complaint  alleges  the  incorporation  of  defend- 
ant, the  deposit  by  Mary  Duffy  (now  deceased),  the 
promise  to  repay  on  demand,  and  the  non-payment  of 
any  part  of  the  deposit,  the  gift  and  transfer  of  the 
deposit  and  bank-book  to  plaintiff,  the  demand  by 
plaintiff,  and  the  refusal  by  defendant. 

The  answer  admits  (by  not  denying),  the  incorpor- 


*  This  motion  was  made  at  a  specinl   terra  held  by  Mr.  Justice 
•  Browne,  who  filed  the  following  opinion  on  rendering  his  decision: 

Browne,  J. — Among  the  facts  disclosed  upon  this  motion  is  that 
but  a  single  question  of  fact  was  presented  to  the  jury.     It  is  urged 
that  this  irregularity  is  sufficient  to  vacate  the  judgment.     The  reply 
to  this  is  that  the  defendants  made  no  request  to  present  any  other 
question,  and  took  no  exception  to  the  judge's  action  in  presenting 
the  single  question  for  a  special  finding  by  the  jury.     The  question 
was  reduced  to  writing.    ,The  answer  to  the  question  was  in  writing; 
it  was  received  as  the  verdict  of  the  jury,  and  filed  with  the  clerk 
upon  its  rendition.     Each  side  moved  for  judgment  in  their  favor. 
The  motion  was  entertained  by  the  judge,  counsel  agreeing  to  sub- 
mit.    It  is  now  too   late  to  complain,  after  judgment  is  directed  in 
accordance   with   a   jj^ractice   conceded    to   be  regular,  not  only  by 
acquiescence,  but   by  accordance  with  the  general  practice  of  the 
courts.     There  is  no  rule  of  practice  requiring  notice  of  application 
to  an  adverse  party,  where  an  order  is  applied  for  by  the  successful 
party  after  argument.     It  is  his  duty  to  enter  the  order,  and  the  law 
permits  the  defeated  party  to  enter  the  order  after  twenty-four   hours 
if  the  successful  party  neglects  to  do  so  within  that  time.     The  motion 
for  judgment  was  in  accordance  with  section  1233  bf   the   Code.     If 
the  findings  were  not  necessary,  they  are  mere  surplusage,  and  cannot 
prejudice  the   defendants.'   The   motion  will   be   denied,    with  $10 
costs.     Settle  order  on  one  day's  notice. 
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ation  of  defendant  and  the  deposit  of  the  money  by 
Mary  Duffy,  and  denies  that  no  part  of  the  money  has 
been  paid,  and  also  denies  the  demand  and  refusal, 
and  then  alleges  affirmatively  the  death  of  Mary 
Duffy,  the  depositor,  intestate,  the  issue  of  letters  of 
administration  to  John  Duffy,  and  his  qualification, 
and  the  payment  of  the  money  in  question  to  him 
upon  his  demand. 

There  are  therefore  three  distinct  issues  of  fact 
raised  by  these  pleadings,  which  required  to  be  tried 
by  a  jury,  viz.: 

I.  Did  or  did  not  Mary  Duffy  in  her  life-time  make 
a  valid  gift  of  the  deposit  and  bank-book  to  the 
plaintiff  ? 

II.  Did  the  plaintiff  demand  payment  from  defend- 
ant of  such  dejjosit,  or  give  defendant  due  notice  of 
her  ownership  of  such  deposit  before  the  payment  of 
the  same  by  defendant  to  the  administrator  ? 

III.  Did  the  defendant  pay  the  amount  of  such 
deposit  to  the  duly  qualified  administrator  of  the 
depositor  without  notice  ? 

The  case  came  on  for  trial  upon  the  issues  thus 
raised,  at  trial  term,  before  the  court  and  a  jury,  and 
plaintiff  produced  evidence  tending  to  prove  the  gift, 
and  also  the  notice  to  defendant  by  plaintiff,  and  then 
X)laintiff  admitted  upon  the  record  the  appointment 
and  qualification  of  tlie  administrator  of  the  deceased 
depositor  and  the  demand  by  and  -payment  to  him  of 
the  full  amount  of  the  deposit,  and  both  sides  then 
rested,  and  defendant's  counsel  moved  for  a  direction 
of  a  verdict. 

The  court  said  :  "  I  am  going  to  send  this  case  to 
the  jury  on  the  special  finding  as.  to  whether  there 
was  a  gift,  and  if  they  find  there  was  a  gift,  I  will 
entertain  a  motion  for  judgment  on  the  special  verdict ; 
1  will  look  at  the  legal  aspect  of  the  case." 

This  question  was  then  submitted  to  the  jury,  and 
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they  answered  it  in  the  affirmative,  establishing  that 
fact  in  favor  of  plaintiff. 

No  other  questions  were  submitted  to  or  passed 
upon  by  the  jury. 

Argument  was  afterwards  had  on  the  motion  for 
judgment  upon  the  verdict,  and  judgment  was  ordered 
thereon  in  favor  of  the  plaintiff,  and  an  order  for 
judgment  was  signed  by  the  trial  fudge,  and  after- 
wards the  judge  made  findings  of  fact  and  conclusions 
of  law,  to  which  defendant  excepted,  and  upon  all  of 
these  proceedings  judgment  was  entered  in  favor  of 
the  plaintiff,  and  defendant  appeals  from  such  judg- 
ment. Defendant  also  moved  at  special  term  to  set 
aside  the  judgment  and  proceedings  subsequent  to  the 
verdict,  and  that  motion  was  denied,  and  an  appeal 
was  taken  from  the  order  denying  that  motion.* 

From  an  examination  of  all  the  proceedings  it  is 
clear  that  the  judgment  is  based  or  intended  to  be 
based  on  a  supposed  special  verdict,  and  that  such 
was  the  intention  of  the  court  and  plaintiff's  conn- 

The  trial  judge  submitted  the  question  to  the  jury 
for  a  special  finding,  without  reserving  any  other 
question  of  fact  for  decision.  He  also  directed  that 
counsel  be  heard  on  the  motion  for  judgment  "  on  the 
special  verdict,"  and  filed  a  decision  entitled  "motion 
for  judgment  on  special  verdict."!    O^  the  hearing  of 

♦  See  opinion  filed  on  determining  that  motion,  ante,  p.  36,  note. 

tThe  following  is  the  opinion  (omitting  title)  of  the  trial  judge 
on  the  motion  for  judgment. 

McAdam  Ch.  J.— The  main  question  involved  was  whether  Mary 
Duffy  who  opened  account  No.  546,069  with  the  defendant,  made  a 
valid  gift  and  transfer  of  the  deposit  to  the  plaintiff,  so  a3  to  confer 
upon  her  the  legal  title  to  the  money. 

This  question  was  submitted  to  the  jury: 

Q.  Did  Mary  Duffy  deliver  the  bank-book  to  the  plaintiff  with 
the  intention  of  passing  title  to  the  fund  on  deposit? 

To  whicli  the  jury  answered  "Yes." 
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the  motion  to  set  aside  the  judgment  and  proceedings, 
the  justice  made  a  certificate  that  a  special  verdict  was 
found  by  the  jury,  and  the  plaintiff,  on  the  motion  for 
retaxation  of  costs,  was  allowed  the  statutory  fee  of 
$20  for  proceedings  before  argument  and  $40  for  argu- 
ment of  a  motion  for  judgment  on  a  special  ver- 
dict.* 
[']  Therefore,  unless  the  judgment  can  be  sustained 

by  the  facts  as  found  by  the  special  verdict, 
together  with  the  admissions  in  the  i^leadings,  it  must 
be  set  aside  and  a  new  trial  granted  as  for  a  mis- 
trial. 

This  finding  upon  the  evidence  put  legal  title  in  the  plaiutiil 
(Risley  v.  Phoenix  Bank,  11  Hun,  484;  Coates  v.  First  Nat.  Bk.,  91 
iV.  Y.  20;  National  Fire  Ins.  Co.  v.  Celluloid  Shoe  Protector  Co., 
17  Weekly  Dig.  263-415;  Runyan  v.  Mersereau,  11  Johvs.  534;  Tres- 
cott  V.  Hull,  17  Id.  284;  see  cases  collated  in  2  Bliss's  Code,  p.  252), 

Mary  Duffy  died  February  12,  1883,  and  was  buried  on  the  14th. 
On  February  15,  1883,  the  plaintiff  went  to  the  bank  and  saw  the 
book-keeper  in  charge.  She  presented  the  book,  said  it  was  given  to 
her  by  Mrs.  Dufify,  and  demanded  the  money,  and  the  book-keeper 
said  she  must  go  to  the  surrogate's  court  first. 

This  was  sufficient  notice  of  the  transfer  to  charge  the  bank,  for 
the  book-keeper  was  specially  charged  with  the  paying  of  money  to 
depositors,  and  it  being  in  the  line  of  his  agency,  the  information 
■was  of  a  character  which  it  was  his  duty  to  communicate,  and  this 
seems  to  be  the  test  in  determining  whether  the  information  given  to 
him  operates  as  notice  to  liis  principal  (Wharton  on  Agency,  §§  178, 
673;  Story  on  Agency,  §  140). 

Notwithstanding  this  notice,  the  bank  subsequently  paid  the  money 
on  deposit  to  the  administrator  of  the  depositor. 

The  bank-book  was  in  the  possession  of  the  plaintiff  at  the  time 
the  deposit  was  paid  over  to  the  administrator,  and  the  money  was 
so  paid  without  requiring  the  surrender  of  the  book,  which,  accord- 
ing to  Article  VI.  of  the  rules  and  regulations  printed  in  the  bank- 
book, is  the  evidence  of  the  property  of  the  depositor  in  tlie  bank. 

Under  these  circumstances  the  jibiintiff  is  entitled  to  judgment  on 
the  verdict  for  $12."),  with  costs,  and  five  per  cent,  allowance. 

♦The  opinion  filed  in  determining  the  motion  for  a  new  taxation 
of  costs  was  written  by  the  justice  before  whom  the  case  was  tried, 
and  is  reported  9  N.  T.  Civ.  Pro.  177. 
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As  before  stated,  there  were  three  issues  of  fact 
raised  by  the  pleadings,  and  only  one  of  them  has 
been  passed  npon  by  the  jury,  and  taking  the  admis- 
sions contained  in  the  pleadings  together  with  the 
fact  specially  found  by  the  jury,  we  have  the  follow- 
ing facts  established  :  that  defendant  was  and  is  a 
corporation  ;  that  on  or  about  September  22,  1882, 
Mary  Duffy  made  a  deposit  in  the  defendant's  bank, 
amounting  to  $111,  upon  which  $5  has  been  repaid  ; 
and  that  on  or  about  February  9, 1883,  said  Mary  Duffy 
made  a  valid  gift  of  such  deposit  and  delivered  the 

bank-book  to  the  plaintiff. 
[*]  I  feel  assured  that  it  would  not  be  seriously 

contended  that  a  judgment  against  defendant 
could  stand,  based  upon  these  facts  alone.  There  is 
no  finding  upon  the  question  of  notice  or  demand, 
nor  upon  the  issue,  raised  by  the  denial  in  the  answer, 
of  the  allegation  that  no  part  of  the  deposit  has  been 
repaid  except  the  sum  of  $5,  nor  upon  the  issue  of 
payment  by  the  defendant  to  the  administrator  with- 
out notice. 

It  is  true,  evidence  was  given  upon  the  trial  which 
might  have  justified  the  jury  in  finding  all  the  issues 
in  favor  of  plaintiff,  had  they  been  submitted  to  them  ; 
but  on  the  other  hand  they  might  have  found  in  favor 
of  defendant  upon  someone  of  such  issues.     But  in 

any  event  the  facts  other  than  the  one  found  by  the 
[']    jury  appear  only  in  the  minutes  of  the  evidence, 

and  form  no  part  of  the  judgment-roll,  and  can- 
not be  used  to  aid  in  sustaining  the  judgment. 

Plaintiff's  counsel  evidently  discovered  the  error, 

for,  in  order  to  sustain  the  so-called  special  ver- 
[*]     diet,  he  obtained  an  order  from  the  trial  judge, 

granting  him  judgment  on  the  special  verdict ;  but 
still  there  had  been  no  finding  upon  the  remaining 
issues,  so  the  counsel  for  i.)laintilf,  some  days  after- 
wards, i:)rocured  findings  of  fact  and  a  conclusion  of 
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law  to  be  signed  by  the  trial  judge,  in  which  he  finds, 
ti[)on  all  the  facts,  as  well  as  upon  the  one  presented  to 
and  found  by  the  jury,  as  all  the  other  issues,  precisely 
as  if  the  cause  had  been  tried  by  the  court  without  a 
jury,  and  the  judgment  is  based  upon  the  pleadings, 
the  verdict,  the  clerk's  minutes,  the  order  of  the  judge, 
and  the  findings.  Whereas,  if  the  verdict  had  been 
taken  upon  all  the  facts  as  a  special  verdict,  nothing 
.more  than  the  pleadings  and  the  extract  from  the 
minutes  of  the  clerk  at  trial  term,  containing  the  ver- 
dict and  the  order  for  judgment  thereon,  would  have 

been  necessary  or  proper. 
[']  A  special  verdict  is  one  by  which  the  jury  finds 

the  facts,  only  leaving  it  to  the  court  to  determine 
which  party  is  entitled  to  judgment  thereon  {Code  Olv. 

Pro.  §  1166). 
[']  And  it  has  been  held  in  this  State  by  an 

unbroken  line  of  authorities  that,  where  a  special 
verdict  is  directed,  it  must  determine  all  the  material 
issues  of  fact  so  as  to  enable  the  court  to  give  judgment 
upon  the  entire  case ;  and  if  it  fails  to  do  this,  it  is 
defective  and  should  be  set  aside  as  such,  and  a  new 
trial  ordered  (Parker  v.  Laney,  68  JV.  Y.  639  ;  Manning 
?).  Monaghan,  23  Id.  639;  Hill  ?).  Covell,  1  Id.  522; 
Casey  v.  Dwyre,  15  Iliin,  153 ;  Seward  v.  Jackson,  8 

Cow.  406  ;  Curr  v.  Carr,  52  N.  Y.  251). 
[']  It  must  state  the  facts  proven,  and  not  the  evi- 

dence to  i)rove  the  facts  (Birkhead  v.  Brown,  5 
am,  641  ;  Fuller  v.  Van  Geesen,   4  Id.   171 ;  Hill  v. 

Covell,  supra ;  Sewdvd  v.  Jackson,  supra). 
[']  It  must  contain  all  the  facts  necessary  to  sus- 

tain a  judgment.  The  court  cannot  add  any  facts 
to  the  verdict,  nor  x)ass  upon  any  facts  not  stated  or 
derivable  from  the  facts  appearing  by  such  verrdict, 
except  such  as  are  admitted  by  the  pleadings  (Casey 
V.  Dwyre,  supra  ;  Seward  v.  Jackson,  supra;  Hill  v. 
Covell,  supra;  Langley  v.  VV"arren,  3  N.  Y.  327  :  Wil- 
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liams  V.  Jackson,  supra  ;  Barto  -y.  Himrod,  8  N.  Y.  488 ; 
People  X).  Williamsbargh  Turnpike  &  Bridge  Co.,  47 

Id.  688  ;  Manning  v.  Monaghan,  supra). 
[']  And  in  Casey  v.  Dwyre  {supra),  the  court  says  : 

"It  is  very  possible  that  all  these  matters  (not 
found  by  the  verdict)  were  sufficiently  proved,  and 
were  even  undisputed,  but  the  difficulty  is  that  we  can 
add  nothing  to  the  facts  specially  found." 

This  is  certainly  much  stronger  than  the  case  at 
bar,  in  which  the  questions  which  were  not  passed 
upon  by  the  jury  were  important  and  vital  to  plaintiff's 
recovery. 

The  only  case  which  I  have  been  able  to  find  in 

which  a  judgment  was  based  upon  a  verdict  at  all 
['"]   similar  to  the  one  in  this  action  is  Carr  n.  Carr 

(52  N.  T.  251),  and  in  that  case  the  court,  with  the 
assent  of  counsel  for  both  j)arties,  sent  two  questions 
of  fact  to  the  jury  for  determination,  reserving  the 
remaining  facts  and  the  law  to  be  passed  upon  by  the 
court.  The  court  of  appeals  says  distinctly  that  such  a 
verdict  is  neither  general  or  special  and  is  irregular  in 
practice  ;  but  as  both  parties  had  consented  to  it  and 
no  injustice  had  been  done,  the  verdict  and  judgment 
were  allowed  to  stand,  the  court  laying  particular 
stress  upon  the  consent  of  counsel,  and  saying  that 
the  trial  was  in  effect  a  trial  by  the  court  without  a 
jury,  and  a  decision  upon  the  whole  case  with  the  aid 
of  the  finding  of  the  jury  upon  the  two  questions  of 

fact. 
["]  There  was  no  such  consent  in  the  case  at  bar, 

and  the  verdict  throughout  has  been  treated  as  a 

special  verdict  and  not  otherwise. 
['*]         As  it  is  impossible  to  so  amend  the  verdict  and 

subsequent  proceedings  as  to  sustain  the  judgment, 
it  must  be  held  that  there  has  been  a  mistrial,  and  a 

new  trial  must  be  had. 
["]        The  order  denying  defendant's  motion  to  set 
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aside  the  verdict  and  subsequent  proceedings  includ- 
ing the  judgment,  must  be  reversed,  with  costs  to 
appellant  to  abide  the  event ;  and  the  verdict,  pro- 
ceedings and- judgment  must  be  vacated  and  set  aside   » 

and  a  retrial  of  the  action  had. 

['*]         On  the  appeal   from  the  judgment   the  same 

must  be  reversed  as  a  mistrial  and  a  new  trial 

granted,  with  costs  to  abide  the  event. 

["]         The  order   granting    plaintiff's  motion  for  a 

retaxation  of  costs,  and  allowing  costs  of  motion 

for  judgment  on  special   verdict,  must  be  reversed, 

with  costs  to  the  appellant,  as  there  was  no  special 

verdict. 
["]        The  costs  of  course  would  fall  upon  the  vaca- 
tion of  the  judgment,  but  an  order  should  be 
entered  to  keep  the  record  regular. 

Ehklich,  J.,  concurred. 


WEEK,  Appellant,  -y.  KETELTAS,  and  Another, 
Respondents. 

N".   Y.   Court  of  Common  Pleas,   General  Term, 
June,  1886. 

§  484. 

Joinder  of  causes  of  action —  When  action  on  contract  cannot  be  joined 
with  one  for  toi-t. 

A  cause  of  action  against  a  landlord  for  a  breach  of  a  covenant  in  a 
lease  cannot  be  joined  with  one  for  a  trespass  on  the  devised  prem- 
ises. 

A  trespass  by  a  landtord  is  not  necessarily  a  breach  of  a  covenant  for 
quiet  enjoyment,  and  if  sought  to  be  pleaded  as  a  breach,  the 
pleading  should  plainly  show  that  it  is  so  pleaded. 
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In  determining  the  sufficiency  of  a  pleading,  the  court  must  be  gov- 
erned by  the  words  of  the  pleading  without  reference  to  other  con- 
siderations. 

A  cause  of  action  on  contract  cannot  be  joined  with  one  in  tort. 

{Decided  June  7,  1886). 

Appeal  by  plaintiff  from  an  interlocutory  and  final 
judgment  sustaining  a  demurrer  to  the  complaint. 

The  opinion  states  the  facts. 

Z.  S.  SampsoTij  for  plaintiff-appellant. 
B.  T.  Kissam,  for  defendant-respondent. 

Allen,  J. — This  appeal  arises  upon  a  demurrer  to 
the  complaint  of  plaintiff,  on  the  ground  that  it  con- 
tains two  causes  of  action  which  have  been  improp- 
erly united.  The  statement  of  the  facts  constituting 
each  cause  of  action  is  separately  numbered  pur- 
suant to  section  483  of  the  Code  of  Civil  Proce- 
dure. 

The  first  cause  of  action  states  that  plaintiff  hired 
and  leased  from  defendants  by  a  written  agreement  of 
lease,  certain  lofts  in  John  street  for  the  term  of  three 
years,  and  that  it  was  agreed  in  the  said  lease  that  the 
plaintiff,  during  the  term  bf  the  lease,  should  be  enti- 
tled to  the  use  of  the  Croton  water,  by  means  of  the 
pipes  and  connections  therewith,  as  placed,  situated  and 
used  upon  said  premises  ;  that  the  plaintiff  entered 
into  the  use  and  occupation  of  said  premises,  and  has 
since  continued,  and  now  is  in  the  use  and  occupation 
thereof;  that  on  or  about  February  6,  1885,  the 
defendant  willfully  and  without  cause,  severed  the 
Croton  water  pipes  and  connections  leading  to  the 
premises  so  leased,  by  which  he  had  been  supplied 
with  Croton  water,  and  thereby  wholly  deprived 
X^laintiff  of  the  use,  benefit,  and  enjoyment  of  the  same 
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upon  said  leased  premises  to  his  damage  one  thou- 
sand dollars. 

The  second  cause  of  action  set  forth  in  the  com- 
plaint states  tliat  during  the  pendency  of  the  said 
lease,  the  defendant  trespassed  or  caused  a  trespass  to 
be  committed  upon  the  premises,  leased  as  aforesaid 
to  the  plaintiff,  and  to  the  appurtenances  thereof,  by- 
forcible  disturbing  said  appurtenances  without  plaint- 
iff's license  or  permission,  and  disturbing  him  in  his 
lawful  use  and  enjoj^ment  of  the  same,  and  by  sever- 
ing the  same  and  depriving  plaintiff  of  the  benefit  and 
advantage  thereof,  to  his  damage  one  thousand  dol- 
lars. 

An  examination  of  the  statement  of  facts  constitu- 
ting the  first  cause  of  action  shows  that  this  cause  of 
action  is  for  a  violation  of  the  agreement  between 
plaintiff  and  defendant  in  respect  to  the  use  of  the 
Croton  water,  which  is  plainly  a  cause  of  action  on 
the  contract. 

The  second  cause  of  action  alleges  that  defendant 
committed  a  trespass  upon  the  leased  premises  which 
trespass  consisted  in  forcibly  disturbing  the  Croton 
water  pipes  mentioned.  This  is  a  cause  of  action  in 
tort. 

The  plaintiff  claims  that  he  intended  to  allege  a 
trespass  as  a  breach  of  the  covenant  for  quiet  enjoy- 
ment. ■  If  snch  was  his  intention,  he  does  not  appear 
to  have  done  so  in  his  pleading.  A  trespass  is  not 
necessarily  a  breach  of  such  a  covenant,  and  if  it  is 
Bought  to  plead  it  as  a  breach,  the  pleading  should 
plainly  show  that  it  is  so  pleaded. 

That  is  not  the  case  here.  We  must  be  governed 
by  the  words  of  the  pleadings  without  reference  to 
other  considerations.  This  complaint  in  our  opin- 
ion sets  forth  a  cause  of  action  in  contract  and  a  cause 
of  action  in  tort.  These  causes  of  action  cannot  be 
joined  (Keep  v.  Kaufman,  56  JV.  Y.  332). 
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The  judgments  of  the  courts  below  should  be 
affirmed,  with  leave  to  the  plaintiff  to  serve  an 
amended  complaint  within  twenty  days  from  notice 
of  entry  of  this  judgment,  upon  payment  within  the 
same  time  of  costs  from  the  service  of  the  demurrer, 
including  those  on  appeal  to  this  court. 


BooKSTAVEE,  J.,  concurred. 


GILMAN,  Appellant,  v.  BYRNES,   Respondent. 

Supreme    Court,     First    Department,    General 
Term,  March,  1886. 

§14. 

Contemrt-Effed  on  order  adjudging  party  in  contempt  of  modification 

on  appeal  of  order  the  disobedience  of  which 

constituted  the  contempt. 

Although,  on  the  hearing  of  a  motion  to  punish  a  party  for  contempt 
in  not  obeying  an  order  directing  the  payment  of  money,  he  cannot 
assail  such  order  by  showing  that  the  amount  directed  to  be  paid 
was  not  correct,  yet  where  an  appeal  from  such  order  is  actually 
pendincr  and  has  been  determined  in  part,  favorably  to  him,  and  m 
such  mlnne-r  as  to  show  that  the  sum  directed  to  be  paid  was  con- 
siderably  larger  than  it   should  have  been,  the  general  term,  on 
appeal  from  an  order  punishing  the  party  for  such  disobedience, 
should  take  that   fact  into  consideration  [»]  and  relieve  him  from 
the  order  committing  him  for  contempt,  for  not  paying  a  sum  which 
it  has  decided  lie  ought  not  to  have  been  directed  to  pay;  [']  and 
it  may  properly  do  this  by  directing  tliat  the  order  committing  him 
be  vacated  nnd  the  motion  for  an  attachment  denied  without  prej- 
udice to  a  renewal  of  proceodings  in  case  of  a  refusal  to  pay  over 
the  amount  wliich   by   the  modification  was  directed  to  be  paid. 

{Decided  March  5,  1886.) 
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Appeal  by  the  plaintiff  from  an  order  adjudging 
him  guilty  of  contempt  in  failing  to  obey  an  order 
requiring  him  to  pay  over  to  Matthew  Byrnes,  Jr.,  his 
successor,  as  receiver  of  the  firm  of  Theodore  P.  Gil- 
man  &  Co.,  the  sum  of  $3,355.99,  which,  upon  his 
accounting  as  receiver,  had  been  adjudged  by  the 
special  term  to  be  still  in  his  hands,  and  directing  that 
commitment  issue  committing  him  to  prison  unless  he 
do  so  within  five  days. 

The  material  facts  are  stated  in  the  opinion. 

George  W.  Carr  {Morrison  &  Kennedy^  attorneys), 
for  plain  tiff- appellant. 

While  the  court  will  not  review  the  decision  direct- 
ing the  payment  of  the  amount  in  question,  it  will 
examine  the  facts  so  far  as  to  determine  whether  the 
party  accused  of  contempt  has  done  anything  since 
the  rendition  of  the  order  disabling  himself  from  com- 
plying therewith.    Clarke  v.  Bininger,  75  N.  T.  349. 

Haley  FisTce  {Arnoux,  Ritch  &  Woodford^  attor- 
neys), for  defendant-respondent. 

Upon  a  motion  to  adjudge  a  party  guilty  of  con- 
tempt, for  disobedience  of  an  order,  he  cannot  ques- 
tion the  rightfulness  of  the  order  disobeyed,  if  the 
court  had  power  to  make  it.  People  -y.  Sturtevant,  9 
N.  T.  266 ;  Erie  Railway  Co.  v.  Ramsey,  45  Id.  637, 
644  ;  Clarke  v.  Binninger,  75  iV.  Y.  351. ' 

Davis,  P.  J. — By  an  order  of  the  special  term 
entered  on  June  12,  1885,  in  the  above  entitled  action, 
the  appellant,  Gilman,  (who  had  been  receiver  therein 
but  removed  by  the  court),  was  ordered  to  pay  over  to 
his  successor  within  five  days  after  service  of  a  copy 
of  the  order  the  sum  of  $3,355.69.  He  failed  to  pay 
the  money  but  has  appealed  from  the  order  directing 


48  CIVIL    PROCEDURE    REPORTS. 

Gilmao  v.  Byrnes. 

its  payment.  After  the  making  of  the  order,  a  notice 
demanding  payment  was  served  upon  the  attorneys  of 
Gilman,  and  subsequently  an  order  to  show  cause  was 
granted,  upon  the  hearing  of  which  the  order  now 
appealed  from  was  made,  which  order  directs  that 
unless  Grilman  "pay  over  to  Matthew  Byrnes,  Jr., 
within  five  days  from  the  service  upon  his  attorneys 
of  a  copy  of  this  order  the  sum  directed  by  said  order 
of  June  12,  1885,  a  commitment  issue  to  the  sheriff  of 
the  city  and  county  of  New  York,  committing  the 
said  Theodore  P.  Gilman  to  prison,  until  he  obeys  the 
said  order  of  this  court  of  June  12,  1885,  or  until  he  is 
discharged  according  to  law." 

The  appeal  from  the  order  of  June  12,  directing 
the'  payment  of  the  money  and  the  present  appeal 
came  to  a  hearing  before  this  court  at  the  same  time, 
but  were  not  argued  together.  We  have  examined 
the  case  on  the  appeal  from  the  order  of  June  12, 
directing  the  payment  of  the  amount  above  stated,  and 
the  result  of  our  examination  has  been  to  direct  a 
modification  of  the  order  to  such  an  extent  as  to  dimin- 
ish the  sum  to  be  paid  over  to  $1,948.99.*    Although 

*  The  order  of  the  general  term  reducing  the  sum  to  be  paid  over 
by  the  appellant  herein,  was  affirmed  on  appeal  by  tlie  court  of 
appeals,  June  22,  1886,  and  since  the  opinion  above  reported  was 
filed.  The  reasons  for  making  the  reduction,  and  other  facts  not 
appearing  above,  are  stated  in  the  opinion  of  the  general  term  (filed 
March  5,  1886),  rendered  on  determining  the  appeal  from  the  order 
disobeyed  by  the  appellant,  and  that  opinion  is  therefore  here  pub- 
lished. 

Davis,  P.  J. — A  receiver  who  fails  to  act  in  entire  good  faith  in 
the  conduct  of  the  affairs  of  the  receivership,  and  in  the  management 
and  disposition  of  the  property  in  his  hands,  is  not  entitled  to  any 
favor  from  the  court,  but  is  and  ought  to  be  subjected  to  severe  dis- 
cipline. 

The  case  before  us  on  this  appeal  is  a  complicated  one,  and  pre- 
sents several  embarrassing  questions;  but  we  can  easily  see  that  the 
receiver  has  little  right  to  complain,  even  if  in   the  rulings  of  the 
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the  rule  is  that  on  the  hearing  of  a  motion  to  punish 

as  for  contempt  for  neglect  to  obey  such  an  order 

[']     as  that  appealed  from  in  this  case,*  the  party  is 

court  he  has  received  less  consideration  than  he  anticipated.  "With 
the  exception  of  a  few  items,  we  think  the  action  of  the  special  term 
•was  entirely  proper  in  confirming  the  report  of  the  referee. 

Those  items  will  be  selected  and  examined,  and  such  instructions 
given  as  we  think  proper  under  the  circumstances.  The  property 
put  by  the  court  irtto  the  hands  of  the  appellant  as  receiver,  was  that 
of  a  firm  of  which  he  was  a  member.  His  copartner  was  absent,  and 
the  receiver  himself  filed  a  bill  for  a  dissolution  of  the  firm  and  the 
closing  up  of  its  business,  and  procured  himself  to  be  appointed 
receiver.  It  appeared  that  by  the  copartnership  agreement,  he  had  a 
right, to  draw  out  of  the  firm  $50  a  week  for  expenses.  He  retained, 
for  the  time  up  to  his  appointment,  a  week  and  a  half,  $75;  with 
this  $75  he  has  been  charged,  and  required  to  pay  the  same  to  his 
successor.  We  think  this  charge  ought  not  to  have  been  made 
against  him.  He  was  engaged  alone,  after  his  partner  had  left,  in  the 
management  of  the  business,  and  no  good  reason  is  apparent  why  he 
should  not  have  been  allowed  the  stipulated  compensation.  The 
item  of  $75  should  be  deducted  from  the  balance  he  is  required  to 
pay  over  to  his  successor. 

He  is  required  also  to  pay  over  $832  as  the  value  of  a  quantity  of 
poultry  on  cold  storage  received  from  one  Zelley,  and  in  these  pro- 
ceedings called  the  Zelley  property.  This  property  did  not  belong 
to  tlie  firm,  but  was  held  by  it  on  cold  storage,  as  it  is  called,  subject 
to  the  payment  of  commissions.  The  appellant  was  guilty  of  some 
misconduct  in  reference  to  this  property,  in  attempting,  after  he 
knew  lie  was  to  be  removed  from  tlie  receivership,  to  transfer  it  to 
himself  individually,  and  to  hold  it  in  that  capacity,  and  for  that 
reason  he  has  been  charged  with  the  full  value  of  the  property. 
What  disposition  has  been  made  of  that  property  does  not  fully 
appear;  but  whatever  may  have  been  done,  it  not  being  the  property 
of  the  firm,  but  belonging  to  Zelley,  it  is  not  perceived  on  what  prin- 
ciple the  full  value  of  the  property  should  'be  paid  over  to  the  suc- 
ceeding receiver.  If  the  property  still  remained  on  hand,  which  is 
not  at  all  likely,  then  it  should  be  delivered.  But  after  it  has  been 
sold  and  accounted  for  to  the  owner,  then  very  clearly  the  value  of 


*  1.  e.,  the  first  order  ;  the  order  directing  the  paymetit  of  the 
money. 

Vol.  X.— 4 
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not  at  liberty  to  assail  the  prior  order  directing 
the  payment,  by  showing  that  the  amount  directed  to 
be  paid  was  not  correct,  yet  where  an  appeal  from  the 
order  is  actually  pending,  bringing  in  question  the 
several  sums  adjucated  to  be  paid,  and  that  has  been 
in  part  determined  favorably  to  the  appellant,  and  in 
such  manner  as  to  show  that  the  sum  directed  to  be 


the  property  should  not  enter  into  the  account.  What  the  facts  are 
iu  this  respect  does  not  clearly  appear.  The  charge  that  should 
liave  been  made  against  the  receiver,  is  of  all  commissions  or  profits 
received  by  iiim  upon  or  in  respect  to  that  property,  and  he  claims 
that  he  has  given  credit  for  them  in  his  account.  No  responsibility 
for  this  property  would  come  upon  the  new  receiver  unless  it  came 
into  his  hands.  If  Zelley  has  claims  for  the  property,  he  will  be 
turned  over  to  pursue  the  appellant  for  its  value.  It  is  hardly 
worth  wliile  to  put  this  complicated  question  into  a  shape  where  the 
incoming  receiver  will  be  obliged,  to  account  with  Zelley  for  the 
value  of  the  property,  because  he  has  received  its  value  from  the 
appellant.  That  item  ouglit  to  be  stricken  out,  unless  the  respondent 
sliall  elect  to  go  back  to  the  referee,  and  prove  sucli  additional  facts 
as  will  entitle  him  to  recover  the  amount  now  allowed. 

The  referee  reported  in  favor  of  allowing  to  the  receiver  the  sum 
of  $792.53  for  commissians.  The  court  at  special  term  struck  out 
tlic  commissions  wholly,  on  the  ground,  probably,  tliat  he  regarded 
the  conduct  of  tlie  defendant  either  as  contumacious,  or  as  so  far 
improper  that  he  should  be  visited  by  a  forfeiture  of  his  commissions. 
The  court  had  power  to  do  this;  but  at  the  same  time,  under  the  cir- 
cumstances detailed  in  the  papers,  it  seems  to  us  too  Iiarsh  a  measure 
of  justice.  We  think  it  is  a  sufficient  rebuke  for  any  unfaithfulness 
on  his  part  to  reduce  the  item  of  commissions  allowed  by  the  referee 
to  the  sum  of  $500. 

We  think  the  order  ought  to  be  modified  by  making  these  several 
reductions,  unless  the  respondent  shall  elect  to  go  back  to  tl)e  referee 
for  a  further  hearing  in  relation  to  the  Zelley  claim  In  that  case, 
tlie  order  will  direct  a  modification  deducting  the  other  items  from 
the  aggregate,  and  directing  a  rehearing  as  to  tlie  Zelley  account 
before  the  referee,  such  election  to  be  made  within  five  days  after 
service  of  the  order  to  be  entered  hereon. 

No  costs  of  appeal  to  either  party. 

Daniels  and  Bkady,  JJ.,  concurred. 
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im\d  is  considerably  larger  than  it  ought  lo  have  l)epn, 
this  court  ought,  upon  theappeal  frona  the  order  com- 
mitting the  appellant  for  disobedience  of  the  order,  to 
take  that  fact  into  consideration.  If  our  views  are 
correct  touching  the  order  of  June  12,  it  should  have 
directed  that  a  very  considerably  less  sum  should  be 
paid  by  the  appellant  than  was  ;  and  even  if  lie  vv^ere 
in  contempt  for  neglect  to  pay  the  larger  sum,  yet  it 
is  our  duty  after  the  modification  of  the  order  (since 
it  appears  thereby  that  his  appeal  was  well  taken) 
[']  to  relieve  him  from  the  effect  of  the  order  com- 
mitting him  for  contempt  for  not  paying  a  sum 
which  we  have  decided  that  he  ought  not  to  have  been 
directed  to  pay.  The  practice  in  such  a  case  is  a  lit- 
tle embarrassing,  but  we  think  the  appeal  may 
n  properly  be  disposed  of  by  directing  that  the 
order  appealed  from  be  vacated  and  the  motion 
for  attachment  denied  without  prejudice  to  a  renewal 
of  proceedings  in  case  of  a  refusal  to  pay  over  the 
amount  which  by  our  modification  is  directed  to  be 
paid. 

In  respect  to  that  amount  it  may  be  said  that  it 
very  distinctly  ax)pears  by  the  affidavit  of  Zelley,  in 
this  case,  that  the  item  for  the  full  value  of  his  poul- 
try held  "on  cold  storage"  and  subject  to  his  order 
ought  not  to  have  been  charged  against  the  apiDellant. 
Zelley  had  the  entire  control  of  that  property  ;  he 
swears  that  he  gave  express  direction  as  to  what 
should  be  done  with  it  ;  and  all  that  could  be  claimed 
to  have  belonged  to  the  receivership,  are  the  charges 
for  storage  which  the  apj^ellant,  as  appears  by  the 
accounts  presented  before  the  referee,  had  debited  to 

himself  as  receiver. 
[*]  This  fact  we  feel  justified  in  takipg  into  con- 

sideration in  determining  the  question  whether 
any  costs  should  be  allowed  on  this  appeal  ;  and  we 
think  the  case  is  properly  disposed  of  by  vacating  the 
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order  of  the  court  below  without  costs  of  appeal  to 
either  party,  but  with  leave  as  above  suggested  for  the 
institution  of  such  new  proceedings  as  the  present 
receiver  may  be  advised  after  refusal  or  neglect  to  pay 
the  sum  directed  by  the  modified  order. 
Ordered  accordingly. 

Daniels  and  Brady,  JJ.,  concurred. 


BIRKETT,  AS  Administrator,  etc.,  Respondent,  v. 

THE  KNICKERBOCKER  ICE  COMPANY, 

Appellant. 

Supreme    Court,   Second    Department,   General 
Term,  July,  1886. 

§  1904. 

Death — Measure  of  damages  in  action  for  causing — Contributory  negli- 
gence—  When  negligence  of  parent  defeats  recovery  in 
action  for  causing  death  of  child. 

Where  a  child,  while  crossing  a  street  at  a  cross-walk,  upon  being 
called  to  by  other  children,  hesitated,  apparently  bewildered,  and 
was  struck  down  by  the  horses  drawing  a  wagon,  and  run  over  and 
killed, — Held,  that  the  question  of  the  negligence  of  the  driver  was 
properly  submitted  to  the  jury;  that  the  driver  was  bound  to  antic- 
ipate that  pedestrians  might  be  at  the  crossing,  and  to  take  reason- 
able care  not  to  injure  them;  that,  being  non  sui  juris,  the  child 
could  not  be  charged  with  personal  negligence,  but  that  if  her 
parents  were  negligent  in  suffering  her  to  be  in  a  place  of  danger, 
their  negligence  would  be  imputed  to  her;  that  to  have  such  negli- 
gence defeat  the  action,  the  cliild  herself  must  be  guilty  of  what 
would  be  negligence  in  an  older  person,  and  it  was  not  error  to 
charge  the  jury  that  both  these  elements  must  exist  to  defeat  the 
action. 

Where  the  mother  of  a  child  four  and  a  half  years  old  permitted  it  to 
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go  upon  a  public  street  in  a  city  with  its  brother  six  years  old,  and 
half  an  iiour  thereafter,  while  attempting  to  cross  a  street  alone, 
the  child  was  injured, — Held,  that  as  a  matter  of  law,  although  the 
child  was  non  sui  juris,  the  mother  was  not  negligent  in  so  doing; 
that  the  child  had  not  remained  out  so  long  that  care  on  the 
mother's  part  would  necessarily  warn  her  that  the  child  was  alone. 

Hatfield  v.  Roper  (21  Wend.  615),  distinguished. 

In  an  action  for  damages  for  causing  the  death  of  a  child,  the  dama- 
ges are  not  to  be  restricted  to  the  child's  services  during  minority; 
the  measure  of  damage  in  such  an  action,  is  the  whole  pecuniary 
loss  occasioned  by  the  death,  and  the  fact  that  the  deceased  was 
an  infant  does  not  change  the  measure  of  damages. 

{Decided  July  23,  1886.) 

Appeal  by  defendant  from  judgment  in  favor  of  the 
plaintiff. 

The  opinion  states  the  material  facts. 

Albert  Stickney  {Maclay  &  Forest^  attorneys),  for 
defendant-appellant. 

James  Troy^  for  plain  tiff- respondent. 

CuLLEN,  J. — This  is  an  action  for  the  death  of  a 
child  four  years  of  age,  who  was  fatally  injured  by  the 
horses  drawing  an  ice-cart  of  defendant. 

The  child  was  crossing  the  street  at  a  cross-walk, 
and  upon  being  called  to  by  other  children  who  no- 
ticed the  approach  of  the  ice-wagon,  hesitated,  appar- 
ently bewildered,  and  was  struck  down  by  the  horses 
drawing  the  wagon. 

The  question  of  the  negligence  of  the  driver  was 
certainly  properly  submitted  to  the  jury.  The  driver 
was  bound  to  anticipate  that  pedestrians  might  be  at 
the  crossing,  and  to  take  reasonable  care  not  to  injure 
them  (Murphy  v.  Orr,  96  N.  Y.  14). 

The  evidence  of  plaintiff's  witnesses,  if  believed, 
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tended  to  show  the  presence  of  the  child  at  the  cross- 
ing, when  the  ice-wagon  was  a  sufficient  distance  for 
the  driver  to  have  observed  her,  and  avoided  striking 
her. 

The  most  serious  question  is  the  contributory  neg- 
ligence of  the  deceased.  Being  non  sui  juris^  she 
could  not  be  charged  with  personal  negligence,  though 
the  negligence  of  the  parents,  in  suffering  her  to  be  in 
a  place  of  danger  would  be  imputed  to  her.  To  have 
such  negligence  defeat  the  action,  the  child  itself 
must  be  guilty  of  what  would  be  negligence  in  an 
older  person.  Both  these  elements  must  exist,  and  so 
the  trial  judge  correctly  charged  (McGarry  v.  Looniis, 
63  N.  Y.  104).  The  exception  to  the  charge  in  this 
respect  was,  therefore,  not  well  taken.  But  a  motion 
was  made  to  dismiss  the  complaint  at  the  close  of  the 
plaintiff's  case,  and  it  is  necessary  to  examine  the  evi- 
dence in  these  respects  to  see  if  it  was  plain,  that  as  a 
matter  of  law,  negligence  on  the  part  of  both  parent 
and  child  existed. 

The  accident  happened  on  an  August  afternoon. 
The  mother  let  the  child  go  out  to  play  on  the  side- 
walk, in  company  with  her  brother,  a  child  of  some 
six  years.  Some  half  hour  afterwards,  while  attempt- 
ing to  cross  the  street  alone,  the  child  was  injured. 
We  think  it  cannot  be  said,  as  a  matter  of  law,  that 
the  mother  was  negligent  in  letting  the  child  thus  go 
out  in  the  street.  Though  the  child  was  assumed  on 
both  sides  to  be  non  sui  juris,  still,  atfourand  a  half 
years,  it  had  some  little  intelligence — an  intelligence 
which,  though  slight,  is  enough  to  save  the  great  mass 
of  city  children  of  her  age,  whose  sole  place  for  air 
and  recreation  is  the  side-walk,  from  peril  or 
injury. 

The  deceased  was  not  allowed  to  go  unattended, 
the  brother,  six  years  old,  was  sent  with  her.  The 
child  had  not  remained  out  so  long  that  care  on  the 
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mother's  part  would  necessarily  have  warned  her  that 
the  child  was  alone. 

The  case  of  Hatfield  v.  Roper,  21  Wend.  615,  dif- 
fm-s  much  from  this.  There  the  child  was  but  two 
years  old,  sitting  in  the  traveled  part  of  a  country 
highway.  To  leave  a  child  of  that  age  alone  was 
plainly  folly  or  worse.  As  said  by  the  court,  the 
driver  had  no  reason  to  anticipate  such  a  situation. 
But  in  a  populous  city,  one  driving  a  vehicle,  must 
always  be  on  the  alert  to  discover  foot  passengers,  and 
especially  to  look  out  for  children.  The  case  is  a  close 
one,  but  on  the  whole,  we  think  the  question  was 
properly  left  to  the  jury  as  a  question  of  fact,  and  that 
the  motion  for  a  nonsuit  was  rightly  denied. 

It  was  not  error  for  the  court  to  refuse  to  charge 
the  jury  that  the  damages  should  be  restricted  to  loss 
of  service  during  minority.  This  action  is  not  for  loss 
of  services.  Such  an  action  could  not  be  maintained 
where  death  ensued.  This  action  is  based  on  the  stat-~ 
ute.  If  the  deceased  had  been  of  full  age,  so  that  the 
plaintiff  had  no  right  to  her  service,  this  action  would 
lie,  and  the  measure  of  damage  would  be  the  whole 
pecuniary  loss  occasioned  by  her  death.  That  the 
deceased  was  an  infant  does  not  change  the  measure 
of  damages. 

The  judgment  should  be  affirmed,  with  costs. 
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DAWSON  V.   BOGART. 

N.   Y.  Court  of  Common    Pleas,   Special    Term, 
July,  1886. 

§  542. 

Pleading — When  may  be  amended  of  course — When  tiine  to  so  amend  not 

extended. 

An  order  extending  the  time  of  the  plaintiff  in  an  action  to  serve  a 
reply  to  a  counter-claim  set  up  in  the  answer,  does  not  extend  his 
time  to  amend  the  complaint  of  course. 

{Decided  July  20,  1886.) 

Motion  by  plaintiff  that  the  defendant  be  required 
to  receive  amended  complaint. 

This  action  was  brought  by  an  attorney  to  recover 
for  professional  services  alleged  to  have  been  rendered 
the  defendant.  The  ansvv^er,  among  other  defenses,  set 
up  a  counter-claim.  The  summons  and  complaint 
were  served  on  the  defendant,  April  21,  1886.  After  the 
time  of  the  defendant  had  been  extended,  an  answer 
was  served  by  him  on  May  39,  1886.  The  plaintiff 
subsequently  moved  that  the  answer  be  made  more 
definite  and  certain,  and  pending  this  motion  obtained 
an  Order  of  which  the  following  is  a  copy : 

"On  the  motion  papers,  in   the  motion   pending 

herein,  for  a  more  definite  answer,  plaintiff's  time  to 

reply  is  extended  until  ten  days  after  adjucation  of 

the  said  motion. 

June  18,  1886.     George  H.  Van  Hoesen,  J.  C.  C." 

This  was  the  only  order  extending  the  plaintiff's 
time  either  to  reply  or  amend  his  complaint  which 
was  obtained.     On  July  12,  1886,  and  within  ten  days 


CIVIL    PKOCEDURE    REPORTS.  57 

Evans  v,  Ferguson. 

after  the  determination  of  the  motions  to  make  the 
answer  more  definite  and  certain,  the  plaintiff  served 
an  amended  complaint,  which  was  returned,  because, 
as  stated  in  the  notice  indorsed  thereon,  the  time  to 
serve  such  amended  complaint  had  lapsed.  The 
plaintiff  thereupon  made  this  motion. 

Andrew  H.  H.  Dawson^  plaintiff  in  person,  for  the 
motion. 

Walter  D.  Edmonds,  for  defendant,  opposed. 

BooKSTAVER,  J. — I  do  Hot  think  that  the  order 
extending  the  time  to  reply  authorized  the  service  of 
an  amended  connplaint,  but  in  view  of  the  reasons 
stated  wliy  the  complaint  should  now  be  amended, 
the  plaintiff'  is  allowed  to  serve  the  amended  com- 
plaint on  the  payment  of  $10  costs. 


EVANS  V,   FERGUSON. 

Supreme    Court,    Fourth    Department,    Oneida 
County,  Special  Term,  April,  1886. 

§§  3251,  3256. 

Costs —  WTien  motion  to  dismiss  complaint  not  a  trial —  Term  feen  when 

allowed —  When  trial  does  not  take  more  than 

two  days — witness  fees. 

"Where,  upon  an  action  being  called  for  trial  at  special  term,  the 
defendant  moved  to  dismiss  the  complaint,  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action  in  equity, 
and  the  court  denied  the  motitm  and  directed  that  the  cause  should 
go  to  the  circuit  for  trial, — Held,  thiit  these  proceedings  were  not  a 
trial,  and  the  defendant,  upon  the  final  determination  of  the  actioa 
in  his  favor,  was  not  entitled  to  tax  a  trial  fee  therefor. 

"Where,  in  such  a  case,  when  the  cause  came  oa  for  trial  at  the  Janu- 
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aiy  circuit  it  was  stipulated  that  it  be  tried  at  a  special  term,  and 
it  was  afterward,  in  March  of  the  same  year,  tried  at  an  adjourned 
special  term, — Held,  that  the  successful  party  was  entitled  to  tax  a 
term  fee  for  tlie  January  circuit. 

Where  a  case  was  tried  within  two  days,  tlie  fact  that  counsel  was 
given  additional  time  to  submit  briefs,  should  not  be  considered  as 
adding  to  the  trial,  so  as  to  make  it  more  than  two  days,  and  enti- 
tle the  successful  party  to  ten  dollars  costs. 

Where  a  trial  occupied  two  days,  and  the  aflSdavit  presented  by  the 
successful  party  on  the  taxation  of  costs,  alleged  that  the  trial 
closed  too  late  to  allow  some  of  his  witnesses  to  reach  home  by 
rail  that  night  and  that  they  were  obliged  to  remain  over  till  the 
following  day, — Held,  that  tliisaffidavit  was  not  sufficient  to  autiior- 
ize  tlie  allowance  of  fees  for  three  days'  attendance  of  such  wit- 
nesses. 

(Decided  April  17,  1886.) 

Motion  by  defendant  for  a  new  taxation  of  costs. 

This  case  was  noticed  for  trial  by  both  parties,  for 
the  Oneida  county  special  term,  held  October  28, 1884, 
and  when  reached  in  its  order  on  the  calendar  of  that 
term,  was  duly  moved  for  trial  by  the  plaintiff's  attor- 
ney. After  the  plaintiff  had  opened  the  case,  but 
before  the  introduction  of  any  evidence,  the  defendant's 
counsel  moved  for  the  dismissal  of  the  plaintiff's  com- 
I)laint,  on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  in  equity.  The 
judge  holding  special  term  denied  that  motion,  and 
directed  that  the  case  should  go  down  to  the  January 
circuit  for  trial.  Both  parties  noticed  the  case  for 
trial  at  the  January,  1885,  circuit,  and  on  the  call  of 
the  calendar  of  that  circuit,  it  was  stipulated  that  the 
action  be  tried  at  special  term,  which  accordingly  was 
done  at  the  adjourned  special  term  held  March  13, 
but  after  the  argument  of  the  respective  counsel,  and 
the  submission  of  the  case,  they  were  granted  the 
privilege  of  filing  briefs  within  sixty  days.  The  court 
subsequently  dismissed  the  plaintiff's  complaint,  with 
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costs,  and  the  defendant  presented  a  bill  of  costs  for 
taxation  in  which  was  included  a  trial  fee  of  $30  for 
the  hearing  of  the  October  special  term,  and  a  term  fee 
of  $10  for  the  January,  1885,  circuit.  Also  $10  costs 
claimed  on  the  ground  that  the  trial  had  occupied 
more  than  two  days.  The  defendant  also  sought  to 
tax  fees  for  three  days'  attendance  of  certain  witnesses, 
and,  in  support  of  his  right  to  tax  such  fees,  presented 
an  affidavit,  which  stated  that  the  trial  closed  too  late 
to  allow  some  of  his  witnesses  to  reach  home  that 
night ;  that  they  were  obliged  to  remain  over  until  the 
following  day,  March  14.  All  the  items  of  costs  men- 
tioned, and  the  additional  day's  witness  fees,.sought 
to  be  charged,  were  disallowed  by  the  clerk  on  the 
adjustment  of  costs.  The  defendant  thereupon  made 
this  motion  for  the  purpose  of  reviewing  such  taxa- 
tion. 

A.  N.  Sheldon^  for  defendant  and  motion. 

T.  L.  Cross,  for  plaintiff,  opposed. 

Merwit^,  J. — The  proceedings  at  the  special  term, 
October,  1884,  were  not,  I  think,  a  trial.  By  the  order 
there  made,  the  cause  was  sent  to  the  circuit  for  trial. 
(See  Third  Nat'l  Bank  v.  McKinstry,  2  Hun,  443  ; 
Studwell  ?).  Baxter,  33  Id.  331). 

According  to  the  record  the  case  was  tried  at  spe- 
cial term,  March  12,  1885,  and  not  at  the  January  cir- 
cuit. The  term  fee  for  the  circuit  should,  I  think,  be 
allowed. 

Within  two  days  the  case  was  tried  and  summed  up. 
The  fact  that  counsel  were  given  time  to  submit  briefs, 
should  not,  I  think,  be  considered  as  adding  to  the 
trial  so  as  to  make  it  more  than  two  days. 

The  affidavits  were  not  sufficient  to  make  it  proper 
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to  allow  the  witnesses  for  three  days'  attendance  at  the 
trial. 

It  follows  that  the  taxation  was  correct,  except  as 
to  the  term  fee  for  January  circuit. 

An  order  may  be  entered  adding  to  the  costs  tlie 
term  fee,  but  otherwise  denying  the  motion,  without 
costs. 


LUSH,   AS  Receiver  of  the  Property,   etc.,   of 

HAYES,    Respondent,  v.   ADAMS 

Appellant. 

City  Court  of  New  York,  General  Term,  May, 

1886. 

§601. 

Counter-claim — Judgment  on  joint  liability  cannot  he  off-set  against  indi' 

vidual  demand — Payment — When  failure  to  reply  cannot 

be  taken  advantage  of. 

Where,  in  an  action  by  the  receiver  of  the  property  of  the  judgment 
debtor  appointed  in  proceedings  supplementary  to  execution,  to 
recover  for  work,  labor,  and  services,  performed  by  such  judgment 
debtor,  the  answer  set  up,  as  a  counter-claim,  a  judgment  belong- 
ing to  the  defendant,  recovered  against  the  judgment  debtor,  and 
two  other  persons  upon  a  copartnership  liability, — Held,  that  such 
judgment  was  not  the  proper  subject  of  a  counter-claim;  that  while 
a  judgment  is  but  a  contract  debt  of  record,  and  may  be  the  sub- 
ject of  a  counter-claim,  it  is  governed  by  the  general  rule  that  a 
joint  debt  cannot  be  set  off  against  a  separate  debt,  nor  a  separate 
debt  against  a  joint  debt. 

In  such  a  case,  the  claim  that  the  debt  upon  which  tlie  defendant's 
judgment  was  recovered,  was  originally  an  individual  debt  of  the 
judgment  debtor,  cannot  avail  where  the  record  itself  shows  the 
contrary  to  be  the  case. 

In  the  absence  of  a  formal  application  of  the  moneys  due  from  the 
defendant  in  such  a  case  upon  the  joint  judgment  sought  to  be  set 
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up  as  a  counter-claim,  and  of  a  consent  to  such  an  application,  an 
application  thereof  cannot  be  held  to  have  been  made.  (Ehulich, 
J.,  dissenting). 

Where  advantage  was  not  taken  in  the  trial  court,  of  a  failure  to 
reply  to  a  counter-claim  set  up  in  an  answer,  the  objection  cannot' 
be  raised  for  the  first  time  on  appeal  from  a  judgment  rendered  in 
the  action. 

{Decided  May,  1886.) 

Appeal  by  defendant  from  a  judgment  in  favor  of 
the  plaintiff. 

One  Abram  Bernard,  having  recovered  a  judgment 
in  the  city  court  of  New  York  against  Elijah  B.  W. 
Hayes  for  $2,017.12,  upon  which  an  execution  against 
the  debtor's  property  was  issued  and  returned  wholly 
unsatisfied,  instituted  supplementary  proceedings 
thereon,  and  after  the  examination  of 'the  defendant  as 
a  person  indebted  to  the  judgment  debtor,  secured  the 
appointment  therein  of  the  plaintiff  as  receiver  of  the 
judgment  debtor's  property.  The  plaintiff,  as  such 
receiver,  thereafter  brought  this  action  to  recover  from 
the  defendant  herein  $804.36,  a  balance  claimed  to  be 
due  him  from  the  judgment  debtor,  on  an  account 
stated,  for  work,  labor,  and  services  performed,  and 
materials  furnished  the  defendant.  The  answer, 
among  other  defenses,  set  up  a  counter-claim,  as  fol- 
lows: 

"And  defendant,  further  answering  the  complaint, 
avers  that  heretofore  and  previous  to  the  times  men- 
tioned in  the  complaint,  the  defendant  and  one  Alex- 
ander H.  Coulter,  in  the  supreme  court  of  the  State  of 
New  York,  on  November  26,  1867,  recovered  a  judg- 
ment on  contract  for  $753.19  against  the  said  Elijah  B. 
W.  Hayes,  Conrad  Obelhardt  and  Louis  Levj%  upon 
promissory  notes,  given  for  an  individual  debt  due  by 
the  said  Hayes  to  this  defendant  and  said  Coulter; 
that  said  Alexander  Coulter,  previous   to   the   time 
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mentioned  in  the  complaint,  assigned  and  transferred 
all  his  right,  title  and  interest  in  said  judgment  to 
this  defendant ;  that  said  Elijah  B.  W.  Hayes  and  his 
codefendants  being  insolvent,  the  defendant,  long 
previous  to  the  entry  of  the  judgment  upon  which 
plaintiff  claims  to  have  been  appointed  receiver, 
applied  whatever  moneys  that  were  due  to  said  Hayes, 
by  reason  of  the  matters  set  forth  in  the  complaint,  on 
the  aforesaid  judgment,  as  counter-claim  and  set-off, 
and  this  defendant  denies  that  there  is  anything  due 
to  said  Elijah  B.  W.  Hayes,  or  plaintiff,  from  defend- 
ant ;  and,  except  such  payment  and  set-off,  nothing  has 
been  paid  on  defendant's  judgment  aforesaid,  and 
defendant  denies  the  allegations  in  the  complaint  that 
$804.36  is  due  the  plaintiff,  by  reason  of  the  work 
alleged  to  have  been  done  by  said  Hayes." 

No  reply  was  served  to  this  answer.  It  appeared 
upon  the  trial  that  the  pleadings,  etc ,  in  the  action  of 
Adams  v.  Hayes,  were  entitled  "Alexander  H.  Coul- 
ter and  Louis  Adams,  against  Elijah  B.  "W.  Hayes, 
Conrad  Obelhardt  and  Louis  Levy."  The  complaint 
therein  alleged  the  copartnership  of  the  plaintiffs  ; 
that  the  defendants  were  in  the  month  of  January, 
1867,  copartners  under  the  firm  name  of  E.  B.  W. 
Hayes  &  Co.,  and  set  forth  two  causes  of  action  on 
notes  alleged  to  have  been  made  by  the  defendants  in 
their  firm  name  to  the  order  of  the  plaintiffs,  and  was 
verified  by  the  plaintiff,  Alexander  H.  Coulter.  The 
answer  of  the  defendant  Levy  alleged  that  the  notes 
described  in  the  complaint  were  made  by  the  defend- 
ant, Hayes,  in  the  firm  name  for  an  individual  debt, 
without  the  knowledge  or  consent  of  his  copartners. 
Upon  the  issue  raised  by  this  answer,  a  trial  was  had 
and  a  verdict  rendered  for  the  plaintiffs,  on  which  a 
judgment  was  entered  against  said  Levy,  also  against 
Hay«s,  by  default,  and  against  Obelhardt,  not  sum- 
moned. 
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This  action  was  tried  before  the  court  without  a 
jury,  and  judgment  rendered  in  favor  of  the  plaintiff, 
for  $804.23,  with  $36.24  interest,  and  costs,  from  which 
this  appeal  was  taken. 
•    Other  facts  appear  in  the  opinion. 

Adolphus  D.  Pape,  for  defendant-appellant. 

Cited,  in  support  of  contention  that  the  judgment 
against  Hayes  et  al.  was  a  good  counter-claim  or  set- 
off in  this  action  and  properly  set  up  as  such  :  Code 
of  Procedure,  §  136  ;  Code  of  Civil  Procedure,  §§  1932, 
1935 ;  Wells  v.  Henshaw,  3  Bosw.  625  ;  Schubart  v. 
Harteau,  34  Barh.  447 ;  Ex  parte  Deeze,  1  Ark. 
228. 

P.  C.  Talman  2iTid.  Sumner  B.  Stiles  (P.  C.  Talmqn, 
attorney),  for  plaintiff-respondent. 

"The  law  in  this  State  is  now  settled  to  be,  that 
copartnership  obligations  are  Joint  and  not  several, 
and  this  rule  prevails  both  at  law  and  in  equity.  .  .  . 
The  debt  created  is  not  the  debt  of  the  individual 
members,  it  is  the  debt  of  the  firm,  which,  in  law,  has 
a  recognized  existence  independent  of  the  member- 
ship.' '  First  Nat.  Bank  of  Batavia  «.  Tarbox,  38  Hun, 
57. 

It  is  also  equally  well  settled  and  familiar  law, 
that  under  the  Code  provisions  allowing  a  counter- 
claim in  a  proper  case,  the  counter-claim  must  be  one 
^^  against  the  plaintiff,  or  in  a  proper  case,  against 
the  person  whom  he  represents,  and  in  favor  of  the 
defendant,  or  of  one  or  more  defendants,  between 
whom  and  the  plaintiff  a  separate  judgment  may  be 
had  in  the  action  ;"  and  that  a  joint  demand  cannot 
be  the  subject  of  a  counter-claim  against  a  separate 
claim,  nor  can  a  separate  demand  be  offset  against  a 
joint  one.  Code  Civil  Procedure,  §  501 ;  Baldwin  v. 
Briggs,  53  Bow.  Pr.  80;  S.  C,  61  Id.  477  ;  Coursen  v. 
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Hamlin,  2  Duer,  513 ;  Cummings  v.  Morris,  25  iV".  T. 
625  ;  Bates  v.  Rosekrans,  37  Id.  409 ;  Johnson  v. 
Bridge,  6  Cow.  693 ;  Peabody  v.  Bloomer,  3  Abb.  Pr. 
353 ;  National  State  Bank  of  Newark  «.  Boylan,  2 
Abb.  N.  Q.  216  ;  Vanderbilt  v.  Baldwin,  15  Id.  312. 

Henc6  it  follows  in  the  case  at  bar,  that  the  alleged 
counter-claim,  or  set-off,  does  not  exist  against  the 
plaintiff,  nor  one  whom  he  represents,  but  it  purports 
to  be  z.  joint  demand  existing  against  .a  partnership, 
the  members  of  which  are  not  before  the  court,  and 
therefore  this  joint  demand  is  not  the  proper  subject 
of  a  counter-claim  against  the  defendant.  Mynderse 
V.  Snook,  1  Lans.  488.  See  also  Goodwin  v.  Conklin, 
6  N.  Y.  Weekly  Dig.  131 ;  Ives  v.  Miller,  19  Barb.  196. 

Even  if  the  so-called  counter-claim  set  up  in  the 
answer  be  considered  as  a  mere  set-off  in  equity,  and 
it  should  be  urged  that  the  insolvency  of  Hayes  {on^ 
of  the  members  of  the  partnership),  should  afford 
equitable  ground  for  a  set-off,  yet  the  law  is  settled  in 
this  State,  as  laid  down  by  Chancellor  Kent,  that 
"joint  and  separate  debts  cannot  be  set-off  in  equity 
any  more  than  in  law."  Dale  v.  Cooke,  4  Johns.  Ch. 
11.     See  also  Peabody  v.  Bloomer,  3  Abb.  Pr.  335. 

Per  Curiam  (McAdam,  Ch.  J.,  and  Hyatt,  J.). — 
The  judgment  sought  to  be  used  as  a  counter-claim 
was  recovered  against  Hayes  jointly  with  others  on  a 
joint  obligation.  The  plaintiff,  as  receiver,  represents 
an  individual  judgment  creditor  of  Hayes.  No  formal 
application  of  the  money  claimed  was  made  to  the 
joint  judgment  referred  to,  and  Hayes  never  consented 
to  any  such  application  (McNaughton  v.  Cameron, 
44  Barb.  406;  L.  I.  Bank  v.  Townsend,  Hill  & 
Denio  Supp.  204).*    .In  marshaling  assets  the  indi- 

*  The  case  was  decided  by  the  trial  judge  on  this  ground,  as 
appears  from  the  following  opinion  (filed  March j  1886),  written  by 
him  in  renderiuff  his  decision. 
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vidual  creditors  must  be  paid  first.  We  do  not  place 
our  decision  on  this  equitable  system,  however,  but 
upon  the  strict  legal  principle  that  a  joint  demand  is 
not  the  proper  subject  of  counter-claim  against  the 
individual  demand  in  suit.  A  judgment  is  but  a 
contract  debt  of  record,  and  while  a  proper  subject 
of  counter-claim  (Wells  v.  Henshaw,  3  Bosw.  625  ; 
Schubart  v.  Harteau,  34  Barh.  447),  is  subject  to  the 
general  rule  that  a  joint  debt  cannot  be  set-off  against 
a  separate  debt,  nor  a  separate  debt  against  a  joint 
debt.  See  cases  collated  in  U.  S,  Digest,  1st  series, 
vol.  12,  p.  192,  §  248.  . 

The  effect  of  omitting  to  reply  to  the  counter-claim 
pleaded  was  not  raised  in  the  court  below,  and  cannot 
be  raised  for  the  first  time  on  appeal.  If  the  objection 
had  been  raised  the  court  might,  and  probably  would, 
have  allowed  a  reply  to  be  interposed,  then  and  there. 
Besides,  the  judgment  pleaded  was  a  joint  debt,  not 
the  subject  of  counter-claim  herein  ;*  alleging  that  the 
debt  was  originally  an  individual  debt  of  Hayes 
amounts  to  nothing,  as  the  record  itself  proves  the 
contrary  (See  pleadings  in  original  action,  and  finding 
of  jury  and  judgment-roll)f.    There  is  no  force  in  the 

Nehrbas,  J. — The  defendant  has  failed  to  take  the  necessary  legal 
steps  for  the  application  of  the  money  in  his  hands  belonging  to  Eli- 
jah B.  W.  Hayes  upon  his  judgment  against  said  Hayes,  jointly  with 
two  oth*3rs;  nor  was  the  money  applied  with  the  consent  of  Hayes, 
for  the  defendant  admits  that  Hayes  may  have  objected  to  its  appli- 
cation upon  that  judgment,  thus  negativing  an  implied  consent  by 
Hayes'  silence  when  spoken  to  on  the  subject. 

Under  the  circumstances,  it  seems  to  me  that  judgment  must  be 
given  for  the  plaintiff,  as  the  defendant  has  shown  no  legal  right  to 
retain  the  amount  sued  for. 

Judgment  accordingly. 

*  See  Note  oji  Counter-claim,  S  N.  Y.  Civ.  Pro.  213,  217. 

t  See  substance  of  pleadings,  etc.,  so  far  as  they  relate  to  this 
point,  set  out  in  statement  of  facts,  ante,  p.  62. 
Vol.  X.— 5 
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exceptions   taken.      It  follows,    therefore,    that    the 
judgment  appealed  from  must  be  affirmed,  with  costs. 

Ehrlicii,  J. — [Dissenting.] — Plaintiff,  as  receiver 
of  the  property  and  credits  of  one  E.  B.  W.  Hayes, 
sued  to  recover  a  debt  existing  in  favor  of  the  judgment 
debtor  and  against  the  defendant  amounting  to  $804. 

The  defense  urged  is,  that  defendant  held  an 
unsatisfied  judgment  against  the  judgment  debtor  and 
two  others,  which  he  had  a  right  to  enforce  against 
the  individual  i)roperty  of  the  judgment  debtor,  and 
that  he  applied  this  balance  towards  the  satisfaction 
thereof  before  the  appointment  of  plaintiff  as  receiver. 
The  court  below  held  this  defense  unavailing,  because 
defendant  took  no  legal  steps  to  enforce  his  judgment. 
But  defendant  being  in  possession,  it  was  wholly 
unnecessary  that  he  should  issue  legal  process  in  his 
own  favor  to  collect  in  his  behalf  money  already  in  his 
own  hands. 

The  judgment  debtor  had  notice  of  the  application 
of  the  money,  and  his  objection,  if  any,  amounted 
only  to  an  objection. to  the  partial  satisfaction  of  a 
judgment  against  himself,  out  of  property  in  defend- 
ant's hands  which,  by  legal  process,  might  be  applied 
against  the  judgment  debtor's  will. 

The  judgment  appealed  from  should  be  reversed, 
and  a  new  trial  ordered,  costs  to  abide  the  event. 
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MOODY  V.  STEELE. 

City  Court  of  New  York,  Special  Term,  July, 

,    1886. 

§  501,  subd.  2. 

Counter-claim —  When  not  necessary  that  cause  of  action  set  up  as,  belong 
to  defendant  at  commencement  of  action. 

In  an  action  on  contract  the  defendant  may  set  up  as  a  counter-claim 
any  other  cause  of  action  on  contract  existing  at  the  commence- 
ment of  the  action,  and  that  although  it  did  not  then  belong  to  him.* 

{Decided  July  22,  1886.) 

Demurrer  by  plaintiJBf  to  counter-claim  set  up  in  the 
answer. 

This  action  was  brought  to  recover  the  sum  of  $345 
for  sixty-nine  weeks'  board  and  lodging  furnished  to 
the  defendant  by  the  plaintiff  at  the  agreed  price  cf 
$5  per  week.  The  only  defense  set  up  in  the  answer 
was  a  counter-claim  for  $240,  with  interest  thereon 
from  June  1,  1880,  at  7  per  cent,  per  annum,  founded 
on  a  note  alleged  to  have  been  made  and  delivered  by 
the  plaintiff  to  one  Mary  E.  Steele,  and  transferred 
by  her  to  the  defendant.  It  does  not  appear  from  the 
answer  when  the  said  note  was  so  transferred.  The 
plaintiff  demurred  to  the  counter-claim  set  up  in  the 
answer,  on  the  ground  that  it  was  not  of  the  character 
specified  in  section  501  of  the  Code  of  Civil  Proced- 
ure. 

CJiristoplier  Fine,  for  plaintiff  and  demurrer. 
The  answer  does  not  allege  that  the  defendant  was, 
at  the  time  of  the  commencement  of  this  action,  the 

*  See  Note  on  Counter-claim,  3  N.  T.  Civ.  Pro.  212,215,  last  paragraph. 
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owner  or  holder  of,  or  bad  any  interest  in,  the  alleged 
promissory  note,  now  set  up  as  a  counter-claim.  This 
is  a  fact  necessary  to  exist,  and,  to  be  made  available, 
must  he  alleged  in  the  answer,  setting  ux^  the  supposed 
counter-claim.  Code  Cio.  Pro.  §§  501,  602  ;  being  a 
re-codification  of  Code  Pro.  §  160,  and  portions  of  2 
R.  8.  365,  336  [Edm.  ed.J.  "A  counter-claim  must' 
exist  in  favor  of  the  defendant,  and  against  the  plaint- 
iff, at  the  time  the  action  was  commenced ;  and  an 
answer,  alleging,  that  the  plaintiff  is  indebted,  etc., 
and  that  the  sum  claimed  is  now  due  and  etc.,  is  bad 
on  demurrer."  Rice  n.  O' Conner,  10  Abh.  Pr.  362, 
364.  "The  defendant  should  have  alleged  (in  his 
answer  setting  up  his  counter-claim),  that  the  amount 
(set  up  as  a  counter-claim),  was  due  and  owing  to  him 
from  the  plaintiff,  he/ore  and  at  the  time  of  the  com- 
mencement of  the  action.  Not  having  alleged  this, 
the  demurrer  to  the  defense  (counter-claim)  was  prop- 
erly sustained."  Id.  364.  "A  counter-claim  must 
have  belonged  to  the  defendant  at  the  commencement 
of  the  action.''^  Chambers  v.  Lewis,  11  Abb.  Pr.  210, 
213  ;  Chamboret  v.  Cagney,  2  Sweeny,  382  ;  Van  Valen 
V.  Lapham,  13  How.  Pr.  240,  247 ;  Andrews  v.  Artis- 
ans' Bank,  26  N.  Y.  298,  301.  When  new  matter  is 
set  up  in  an  answer,  as  a  counter-claim,  the  same 
rules  as  to  the  necessity  of  alleging  all  the  facts  neces- 
sary to  constitute  the  cause  of  action  relied  upon  as  a 
counter  claim,  exist  as  in  the  case  of  a  complaint. 
The  same  rules  of  pleading  apply  to  the  answer  in 
such  case  as  apply  to  a  complaint.  Code  Civ.  Pro.  §§ 
494,  495.  An  answer  which  professes  to  set  up  new 
matter  as  a  defense  (or  counter-claim),  and  does  not 
state  facts  which  constitute  one,  may  be  demurred 
to  for  insufficiency,  etc.  Merritt  v.  Millard,  5  Bosw. 
645,  652,  653  ;  Bates  ?)..Rosekrans,  37  N.  Y.  409,  411  ; 
Allen  V.  Haskins,  5  Duer,  332,  335  ;  Vassear  v.  Living- 
ston,   13  N.    Y.  248,  251.      Demurrer  is   the   proper 
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remedy.    Code  Civ.  Pro.  §§  494,  495,  and  the  last  above 
named  authorities. 

James  R.  CooJce^  for  defendant,  opposed. 

Nehrbas,  J. — While  it  is  true  that  under  the  for- 
mer Code  of  Procedure  a  counter-claim  must  have 
belonged  to  the  defendant  at  the  commencement  of 
the  action  to  be  available  to  him  as  such,  the  present 
Code  contains  no  such  requirement.  Under  section 
501,  subd.  2,  the  defendant  may  have  as  a  counter- 
claim "in  an  action  on  contract,  any  other  cause 
of  action  on  contract  existing  at  the  commencement  of 
the  action."  The  provisions  of  the  Revised  Statutes 
relating  to  set-offs  have  been  abrogated  by  the  new 
Code,  jjarticularly  the  clause  requiring  the  claim  to 
have  belonged  to  the  defendant  at  the  commencement 
of  the  action.  It  therefore  seems  to  me  that  the  former 
rule  no  longer  holds  good. 

Demurrer  overruled,  with  leave  to  plaintiff  to 
reply  on  payment  of  $20  costs. 


SAY  RES,    AS    Trustee,     etc.,     of    CHARLES    H. 
HALL,  Deceased,  v.  MILLER. 

Superior  Court  of  the  City  of  New  York,  Spe- 
cial Term,  June,  1886. 

§§   1214,  1215. 

Judgment   hy   default — Proof  required   on   taTcing,   in   action  of  eject- 
ment. 

Where  the  summons  in  an  action  of  ejectment  has  been  personally 
served  on  the  defendant  witliin  the  State,  and  he  has  made  default 
in  appearing  and  pleading,  no  proof  of  any  facts  alleged  in  the 
complaint  is  required  to  enable  the  court  to  render  judgment,  and 
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a  judgment  entered  on  an  order  therefor  granted  by  the  special 
term  without  such  proof  is  regular ;  the  default  admits  the  facts 
alleged. 
(Decided  June  27,  1886.) 

Motion  by  the  defendant  to  vacate  and  set  aside  a 
Judgment  entered  against  him  by  default ;  also  to  set 
aside  the  execution  issued  thereon,  and  all  proceed- 
ings taken  thereunder. 

The  plaintiff,  as  trustee,  etc.  of  Charles  H.  Hall, 
deceased,  brought  this  action  to  recover  possession  of 
certain  real  property  situated  on  the  south  side  of 
One  Hundred  and  Twenty-seventh  street,  three  hun- 
dred feet  west  of  .Sixth  avenue,  in  the  city  of  New 
York,  of  which  he  claimed  to  be  the  owner,  and  to  the 
possession  of  which  he  claimed  to  be  entitled  as  such 
trustee.  The  complaint  alleged  that  the  defendant  on 
May  1,  1884,  entered  into  possession  of  said  premises, 
and  unlawfully  withheld  the  same  from  the  plaintiff, 
to  his  damage  three  hundred  dollars  ;  and  it  asked 
judgment  for  the  possession  of  said  premises,  together 
with  said  damages  and  the  costs  of  the  action.  Upon 
affidavits  showing  due  service  of  a  copy  of  the  sum- 
mons and  complaint  on  the  defendant ;  that  more  than 
twenty  days  had  elapsed  since  such  service  ;  and  that 
the  defendant  had  neither  appeared,  answered,  nor 
demurred,  an  order  was  made  at  special  term,  adjudg- 
ing that  the  plaintiff  recover  possession  of  the  prem- 
ises described  in  the  complaint,  from  the  defendant, 
and  have  judgment  against  him  for  $18.47,  costs  as 
adjusted  by  the  clerk  of  the  court.  This  order  was 
made  without  proof  of  any  of  the  allegations  in  the 
complaint.  On  this  order,  and  on  the  summons  and 
complaint ;  the  affidavit  of  service  thereof  ;  an  affidavit 
showing  the  failure  of  the  defendant  to  serve  an 
answer,  demurrer,  or  notice  of  appearance,  and  a  bill 
of  costs,  duly  adjusted  by  the  clerk,  to  which  waa 
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annexed  the  usual  affidavit  as  to  disbursements, 
the  clerk,  on  May  4,  1885,  entered  judgment  in  favor 
of  the  plaintiff  and  against  the  defendant  for  the  j)os- 
session  of  the  premises,  and  the  costs  of  the  action. 
Thereafter  execution  for  the  possession  of  the  prem- 
ises in  suit  and  also  to  collect  the  costs  was  duly- 
issued  to  the  sheriff  of  New  York  county.  The 
defendant  thereupon  made  this  motion  upon  an  affida- 
vit, setting  forth,  among*  other  facts,  that  he  was  the 
lessee  of  the  premises  described  in  the  complaint  from 
one  Terence  Kane,  who  was  the  owner  thereof,  and 
that  he  had  never  attorned  to  the  plaintiff,  or  recog- 
nized him  as  owner. 

William  C  Reddy^  for  defendant  and  motion. 

Amos  K.  Hadley,  for  plaintiff,  opposed. 

Ingraham,  J. — I  think  that  the  judgment  was  reg- 
ular. The  case  was  one  described  in  section  1214. 
Under  that  section  the  application  was  made  to  the 
court  for  judgment.  The  default  admitted  the  facts 
alleged  (see  Argall  v.  Pitts,  78  N.  Y.  239),  and  such 
facts  being  admitted,  plaintiff  was  entitled  to  the  judg- 
ment granted.  No  proof  of  a  fact  was  necessary  to 
enable  the  court  to  render  the  judgment,  and  it  was 
not  required  that  evidence  should  be  taken  under  sec- 
tion 1215. 

I  think,  however,  defendant  should  be  allowed  to 
come  in  and  defend,  the  affidavits  disclosing  a 
defense. 

The  default  will  be  set  aside  on  payment  of  $10 
costs  of  motion  and  disbursements  of  entering  judg- 
ment and  sheriff's  fee. 
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NIEBUHR,    Appellant,   v.  SCHREYER,    Respon- 
dent. 

N.  Y.   Court  of  Common  Pleas,  General  Term, 
June,  1886. 

§§  1673,  1674. 

Lis  pendens — WTien  may  be   filed   ly  defendant — Power  of  court  to 

cancel. 

The  right  to  file  a  lis  pendens  is  an  absolute  right  not  depending  on 
the  discretion  of  the  court,  and  a  notice  once  filed  in  a  proper 
action  can  only  be  canceled  by  order  of  the  court,  when  the  action 
shall  be  settled,  discontinued  or  abated,  or  final  judgment  ren- 
dered against  the  party  filing  the  notice,  and  the  time  to  appeal 
has  expired,  or  where  the  party  unreasonably  neglects  to  pro- 
ceed. 

A  defendant  who  sets  up  in  his  answer  a  counter-claim  on  which  he 
demands  an  affirmative  judgment,  affecting  the  title  to,  or  posses- 
sion, use,  or  enjoyment  of  reiil  property,  is  given,  by  section  1673 
of  the  Code  of  Civil  Procedure,  the  right  to  file  a  Us  pendens. 

Where  the  answer  in  an  action  set  up  as  a  counter-claim,  that  the 
plaintiff,  acting  on  behalf  of  a  firm,  of  which  the  defendant  was  a 
member,  took  funds  of  the  firm,  and  purchased  therewith  certain 
real  property;  that  the  property  so  purchased  was  legally  and 
equitably  held,  and  should  be  applied  to  the  payment  of  certain 
advances  and  profits  alleged  to  be  due  the  defendant,  and  asked 
judgment  that  the  property  be  sold  and  applied  to  the  discharge 
of  the  claim  of  the  defendant,  for  such  advances  and  profits, 
with  interest  thereon  to  the  extent  of  the  value  thereof, — 
Held  that  this  counter-claim,  and  the  judgment  demanded,  affected 
the  title  to  real  property,  and  the  defendant  had  a  right  to  file  a 
lis  pendens,  and  that  a  motion  to  cancel  it  was  properly  denied. 

{Decided  June  7,  1886.) 

Appeal  by  plaintiff  from  an  order  of  the  si>ecial 
term,  denying  a  motion  that  a  Us  pendens  filed  by  the 
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defendant  against  property  of  the  plaintiff,  be  vacated 
and  canceled  of  record. 

The  action  was  brought  for  a  dissolution  of  an 
alleged  copartnership  between  the  plaintiff  and  the 
defendant,  and  for  an  accounting.  The  complaint 
alleged  that  prior  to  November  23,  1883,  the  plaintiff 
and  defendant  formed  a  copartnership  for  the  purpose 
of  purchasing  real  estate  in  the  city  of  New  York,  and 
disposing  of  the  same,  under  an  agreement  that  the 
defendant  should  advance  all  the  moneys  necessary 
for  the  purchase  of  real  estate  in  the  city  of  New 
York,  and  for  erecting  buildings  thereon,  over  and 
above,  and  in  excess  of  the  moneys  raised  by  bonds 
and  mortgage  on  said  premises  ;  that  said  property 
should  be  taken  in  the  name  of  the  plaintiff,  and  said 
bonds  and  mortgages  executed  by  her,  that  the 
plaintiff's  husband  and  brother-in-law  should  repre- 
sent her,  and,  in  her  behalf,  act  as  superintendents 
and  architects  of  the  buildings  so  constructed,  and 
personally  have  full  charge  of  the  said  buildings, 
while  in  the  course  of  erection,  with  the  authority  to 
make  and  execute,  in  the  name  of  Neibuhr  Bros.,  all 
building  contracts  and  agreements  required  in  their 
construction,  for  which  services  they  were  to  receive 
out  of  the  partnership  funds,  from  time  to  time,  such 
amounts  of  money  as  they  might  deem  necessary  for 
the  support  of  their  families,  to  be  credited  upon  a 
final  accounting,  as  part  of  the  expenses  incident  to 
building  said  houses,  and  to  be  charged  to  the  part- 
nership account  before  any  division  of  profits  should 
be  made  ;  that  when  the  buildings  should  be  com- 
pleted and  sold,  or  otherwise  disposed  of,  defendant 
should  be  paid,  out  of  and  from  the  proceeds  thereof, 
all  advances  made  by  him,  together  with  interest 
thereon,  and  one-third  of  the  net  profits,  and  that  the 
plaintiff  should  receive  two- thirds  of  the  net  profits. 
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The  complaint  alleged  also  the  purchase  of  certain 
property  under  said  agreement,  the  erection  of  build- 
ings thereon,  and  the  sale  of  a  portion  thereof ;  that 
the  plaintiff  had  carried  out  the  provisions  of  the 
agreement,  but  that  the  defendant  had  from  time  to 
time  applied  to  his  own  use,  from  the  receipts  and 
profits  of  the  business,  large  sums  of  money  greatly 
exceeding  the  proportion  to  which  he  was  entitled, 
and  had  wholly  failed  to  carry  out  the  terms  of  said 
copartnership  agreement  on  his  part,  and  had  wrong- 
fully and  fraudulently  converted  to  his  own  use, 
money  and  property  belonging  to  the  x^laintiff  and 
said  firm,  and  had  conspired  with  others  to  incumber 
and  tie  up  said  property  for  his  personal  profit  and 
advantage. 

The  answer  denied  the  material  allegations  of  the 
complaint,  set  out  certain  dealings  with  the  plaintiff's 
husband,  Henry  P.  Neibuhr  ;  alleged  that  he  and  the 
defendant  were  jointly  interested  in  certain  portions 
of  the  property,  described  in  the  complaint,  and  that 
by  an  arrangement  between  the  parties  it  was  agreed 
that  the  plaintiff  herein  should  take  title  to  such 
property  as  the  defendant  and  said  Henry  P.  Neibuhr 
were  both  interested  in,  and  hold  as  trustee  for  them  ; 
contained  the  averments  quoted  in  the  opinion,  set- 
ting up  a  counter-claim. 

The  defendant  filed  a  lis  pendens  affecting  the 
property  described  in  the  counter-clain  and  the 
plaintiff  thereupon  moved  to  set  it  aside  ;  the  motion 
was  denied  at  special  term,  and  this  appeal,  from  the 
order  thereupon  entered  was  taken  by  the  plaintiff. 

T.  M.  Tyng  {Gilbert  R.  Hawes,  attorney),  for 
plaintiff-appellant. 

Unless  the  action  be  one  within  section  1673,  the 
notice  is  a  nullity,  and  being  so,  the  court  can  direct 
its  cancellation  as  a  cloud  on  the  appellant's  title. 
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Mills  V.  Bliss,  55  N.  Y.  139  ;  Wilmont  v.  Meserole,  41 
N.  T.  Super.  (9  J.  &  S.)  274.  ...  On  the  facts 
stated  by  the  defendant,  his  remedy  against  the  plaint- 
iff is  on  the  law  side  of  the  court,  and  he  can  only 
reach  the  plaintiff's  property  generally  by  judgment 
and  execution,  Curry 'y.  Fowler,  87  iV.  Y.  33  ;  Arnold 
V.  Angell,  62  Id.  508 ;  Smith  v.  Bodine,  74  Id.  30  ;  Leg- 
gett  V.  Hyde,  68  Id.  272. 

Alexander  Thain  {A.  Oldrin  Salter^  attorney),  for 
defendant-respondent. 

Cited  in  support  of  contention  that  lis  pendens 
was  properly  filed  and  could  not  be  canceled :  Code 
Civ.  Pro.  §§  1673,  1674  ;  Mills  v.  Bliss,  65  N.  Y.  139  ; 
Wilmont  v.  Meserole,  41  iV.  Y  Super.  [9  /.  &  >S'.]  274. 

Per  Curiam. — Section  1673  of  the  Code  of  Civil 
Procedure  gives  a  defendant  the  right  to  file  a  lis  pen- 
dens when  he  sets  up  in  his  answer  a  counter-claim  on 
which  he  demands  an  affirmative  judgment,  affecting 
the  title  to  or  the  possession,  use  or  enjoyment  of  real 
property. 

The  answer  in  this  action  sets  up  a  counter-claim 
as  follows  :  "  6th.  And  this  defendant  further  answer- 
ing, and  by  way  of  counter-claim,  alleges  that  at  the 
time  said  joint  enterprise  was  being  carried  out 
between  the  plaintiff — acting  on  behalf  of  said  Henry 
P.  Niebuhrand  this  defendant — the  said  plaintiff"  took 
part  of  the  funds  in  which  this  defendant  was  jointly 
interested  with  said  Henry  P.  Niebuhr  as  aforesaid, 
and  purchased  therewith  the  premises  situate  on  the 
northerly  side  of  Ninety-third  street,  etc.,  .  .  . 
that  the  said  property  described  as  aforesaid  is  legally 
and  equitably  held,  and  should  be  applied  to  the  pay- 
ment of  the  balance  of  his  advances  and  his  profits 
aforesaid,  and  he  asks  judgment  that  the  said  property 
may  be  decreed  liable  and  held  for  the  amount  of  his 
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said  advances  and  profits,  and  that  lie  may  be  decreed 
to  be  the  owner  thereof  to  an  amount  sufficient  to  sat- 
isfy said  claim.' 

The  relief  asked  for  in  respect  to  the  property 
described  in  the  above  paragraph  is  as  follows  :  "  That 
it  be  adjudged  that  the  property  mentioned  and 
described  in  the  sixth  paragraph  of  this  answer  be 
adjudged  to  be  joint  property,  in  which  this  defendant 
and  plaintiff  as  aforesaid  are  jointly  interested,  and 
that  the  same  be  sold  to  pay  and  discharge  the  claim 
of  the  defendant,  as  aforesaid,  with  interest  to  the 
extent  of  the  value  thereof  ;  and  for  that  purpose,  that 
a  sale  of  said  property  'be  had  under  the  direction  of 
this  court." 

That  this  counter-claim  does  affect  the  title  to  real 
property,  asserting,  as  it  does,  a  joint  interest  with  the 
plaintiff,  in  certain  i:)remises  on  the  northerly  side  of 
Ninety-third  street,  and  does  demand  a  judgment 
affecting  the  title  to  such  property,  we  think,  cannot 
be  questioned. 

The  right  to  file  a  Us  pendens  is  an  absolute  right, 
not  depending  on  the  discretion  of  the  court,  and  a 
notice  once  filed  in  a  proper  action,  the  court  can  only 
order  canceled  when  the  action  shall  be  settled,  dis- 
continued or  abated,  or  final  judgment  rendered 
against  the  party  filing  the  notice  ;  and  the  time  to 
appeal  has  expired,  or  the  party  unreasonably  neglects 
to  proceed  (Mills  v.  Bliss,  55  iV.  Y.  139).  The  case  at 
bar  is  not  such  a  case. 

We  have  no  doubt  as  to  the  defendant's  right  to 
file  the  lis  pendens,  and  think  the  order  appealed 
from  should  be  affirmed,  with  costs. 
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FEARma,  ET  AL.  V.  CORNISH,  et  al. 

Supreme  Court,   First   Department,  New  York 
County,  Special  Term,  July,  1^86. 

§  1626. 

Beferee's  fees  and  disbursements. —  When  referee  to  sell  mortgaged  prem- 
ises cannot  apply  deposit  in  his  hands  on  account  of. 

Where,  after  biding  in,  and  before  taking  title  to  mortgaged  prem- 
ises, sold  pursuant  to  a  decree  of  foreclosure  and  sale,  the  defend- 
ant ownijig  the  equity  of  redemption  paid  the  amount  of  the  mort- 
gage debt,  with  interest  and  costs,  discontinued  the  action,  and  sat- 
isfied tlie  mortgage  of  record,  and  the  purcl)aser  waived  the  contract 
of  sale  and  consented  to  its  cancellation, — Held,  that  the  referee  to 
sell  could  not  retain,  out  of  the  deposit  made  by  such  purchaser, 
his  fees  and  disbursements,  but  the  whole  amount  of  such  deposit 
should  be  repaid  by  him  to  the  purchaser. 

{Decided  July  20,  1886.) 

Motion  that  the  referee  appointed  to  sell  mortgaged 
premises  under  a  decree  of  foreclosure  and  sale,  j)ay 
over  to  the  Tradesmen's  National  Bank  of  the  State  of 
New  York,  the  amount  of  the  deposit  received  by  him 
on  a  sale  of  the  mortgaged  premises,  with  earned 
interest,  or  that  what  charges,  if  any,  of  the  referee 
attached  to  such  deposit  be  determined,  and  that  the 
referee  pay  over  to  said  bank  or  its  attorney  the 
amount  then  found  payable. 

This  action  was  brought  for  the  foreclosure  of  a 
mortgage  upon  premises  situated  in  the  city  of  New 
York.  The  decree  was  in  the  usual  form,  and  appointed 
a  referee  to  sell,  and  after  directing  the  sale,  and 
ordering  the  execution  of  a  deed  or  deeds  to  the  pur- 
chaser or  i^urchasers,  provided  '*  that  out  of  the  pro- 
ceeds of  the  sale,  he  pay  the  exrienses  of  the  sale  as 
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provided,  in  section  1626,"  of  the  Code  of  Civil  Proced- 
ure, and  that  he  x^ay  to  the  plaintiffs  or  their  attor- 
neys the  costs  of  the  action,  and  the  amounts  found 
due  on  the  mortgage  with  interest,  and  deposit  the 
surplus,  if  any,  with  the  chamberlain  of  the  city  of 
New  York. 

In  pursuance  of  the  decree,  the  referee  advertised 
the  mortgaged  premises  for  sale,  and  the  same  were 
bid  in  by  the  defendant,  Jacob  Berry,  who  was  the 
owner  of  the  equity  of  redemption  therein,  and  who 
deposited  with  the  referee  $5,500,  being  ten  per  cent, 
of  the  amount  bid.  Said  Berry  thereafter  refused  to 
take  title  on  account  of  alleged  defects  therein,  and 
the  premises  were  again  advertised  for  sale,  and  were 
on  July  17,  1884,  duly  struck  off  to  Edwin  J.  Beu; 
son  for  $55,200,  and  said  Benson  deposited  with  ref- 
eree $5,520.  Subsequently  the  sum  of  $5,500  depos- 
ited by  Berry  with  the  referee  was  returned  by  the 
latter  to  Berry  with  the  consent  of  the  parties  to  the 
action.  Benson  also  refused  to  take  title  on  account 
of  defects  therein,  and  proceedings  were  taken  to  cure 
such  defects.  The  said  Berry  thereafter  i)aid  the 
amount  of  the  judgment  in  the  action  to  the  plaintiff's 
attorney,  and  an  order  was  entered,  vacating  the  Judg- 
ment of  foreclosure  and  sale,  and  discontinuing  the 
action  and  canceling  the  notice  of  pendency  thereof, 
and  the  mortgage  was  also  satisfied  of  record.  Ben- 
son, the  purchaser  at  the  second  sale,  at  the  time  of 
this  transaction,  gave  a  written  waiver  of  the  contract 
of  sale,  and  consented  to  its  cancellation,  and  the 
defendant  Berry  left  with  the  Farmer's  Loan  and 
Trust  Company,  $150  to  secure  it  against  injury  to 
the  security  of  a  mortgage  on  the  premises  in  suit 
given  them  to  secure  a  loan,  through  any  claim  made 
by  the  referee.  Thereafter,  upon  consent  of  all  the 
parties  of  the  action,  an  order  was  made  authorizing 
the  referee  to  return  to  said  Benson  the  amount  of  his 
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deposit  and  earned  interest,  less  the  charges  there- 
on, and  thereafter  a  certiiied  copy  of  said  order  and 
of  a  request  that  the  referee  pay  to  the  Trades- 
men's I^ational  Bank,  or  to  its  attorney,  the  $5,520 
deposited  by  Benson  with  the  referee,  together  with 
interest  thereon,  less  his  taxed  charges,  were  served 
upon  the  referee.  The  referee  refused  to  pay  the 
moneys  in  his  hands  in  pursuance  of  said  order  and 
request,  unless  his  fees,  amounting  to  $50,  and  the 
disbursements  made  by  him  on  the  two  sales,  amount- 
ing to  $235.75,  were  first  deducted  therefrom.  This 
the  Tradesmen's  National  Bank  refuses  to  agree  to, 
and  made  this  motion. 

Marston  Niles^  for  the  Tradesmen's  National 
Bank  and  the  defendant  Berry,  and  motion. 

Elliot  Sanford^  for  the  referee,  opposed. 

William,  P.  Dixon  {Miller^  Peckham  &  Dixon^ 
attorneys),  for  the  plaintiff.  • 

James  F.  Horan  {Turner^  Lee  cfe'  McClure, 
attorneys),  for  the  Farmer's  Loan  and  Trust  Com- 
pany. 

Bareett,  J. — There  is  no  answer  to  the  applica- 
tion. Neither  Benson  nor  his  assignee  has  anything 
to  do  with  the  unfortunate  situation  in  which  the  par- 
ties have  placed  the  referee.  The  application  must  be 
granted,  but  all  parties  being  before  the  court,  and 
Berry  consenting,  the  refereee  may  take  an  independ- 
ent order  for  the  i^ayment  to  him  of  the  $150  in  the 
hands  of  the  Farmer's  Loan  and  Trust  Company,  with- 
out prejudice  to  his  right  of  action  against  the  plaint- 
iff for  the  balance  of  his  fees. 
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WILLOYER,     Appellant,    v.    THE    FIRST    NA- 
TIONAL BANK  OF  OLEAN,  Respondent. 

Supreme    Court,    Fifth    Department,    General 
Term,  March,  1886. 

§§  602,  subds.  1,  3,  3232. 

Counter-claim — When  claim  against  plaintiff's  assignor  cannot  he  set  vp — 

When  assignor  not  held  to  be  person  beneficially 

interested — Costs  of  demurrer  to  answer. 

Where,  in  an  action  by  the  assignee  of  an  attorney  at  law,  the  com- 
plaint alleged  the  performance  of  services  by  the  attorney  in 
defending  for  one  A.  an  equitable  action  brought  against  him  to  set 
aside  a  judgment  recovered  by  him;  that,  pending  the  action,  A. 
had  assigned  the  judgment  to  the  defendant —a  National  Bank — 
together  with  an  undertaking  given  in  the  equitable  action  to 
secure  it;  that  afterwards  the  equitable  action  was  determined  in 
favor  of  A.,  and  the  amount  of  the  undertaking  paid  to  the  bank; 
that  the  attorney's  claim  against  A.  for  services,  and  his  lien  upon 
the  fund  were  assigned  to  the  plaintiff,  who  agreed  with  the 
defendant  that  the  question  as  to  the  amount  of  the  attorney's  fees 
for  services  should  be  submitted  to  arbitration  and  the  amount  of 
the  award  paid  out  of  the  fund  derived  from  the  undertaking;  that, 
of  the  sum  awarded  the  plaintiff  by  the  arbitrator,  $95  remained 
unpaid,  and  asked  judgment  for  that  amount, — Held,  that  the  com- 
plaint stated  facts  sufficient  to  constitute  a  cause  of  action ;  [*]  that 
the  facts  alleged  therein  were  sufficient  to  establish  a  lien  in  behalf 
of  the  attorney  for  his  services  in  the  equitable  action  upon  the 
fund  represented  by  the  judgment  assigned;  ['J  and  the  plaintiff 
from  the  assignment  to  him  derived  the  right  to  charge  the  lien 
upon  the  fund  by  an  action  in  equity,  to  which  the  defendant 
would  be  a  necessary  party;  [*J  that  at  the  time  of  the  assignment 
to  the  plaintiff,  the  attorney  had  no  right  of  action  at  law  against 
the  defendant  which  was  transferred  by  it,  [']  and  the  defendant 
had  no  right  to  set  off  or  assert  by  way  of  counter-claim  as  against 
the  plaintiff,  as  assignee,  a  claim  for  money  had  and  received  that 
it  then  had  against  the  attorney ;["]  that  the  action  and  the  right  to 
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maintain  it,  depended  upon  a  contract  of  the  defendant,  expressed 
or  implied,  made  since  the  assignment  to  the  plainlifiF,  and  accru- 
ing to  liim  as  such  assignee.  [*J 

It  seems,  that  where  a  complaint  does  not  state  facts  sufBcient  to  con- 
stitute a  cause  of  action,  a  demurrer  to  a  counter-chiim  set  up  in 
the  answer  is  properly  overruled  without  reference  to  its  suffi- 
ciency. ['] 

A  demand  against  the  assignor  of  the  plaintiff  in  an  action  on  con- 
tract cannot  be  set  up  as  a  counter-claim  unless  it  existed  against 
such  assignor,  and  belonged  to  the  defendant  at  the  time  the  cause 
of  action  in  suit  was  assigned  to  the  plaintiff;  nor  unless  it  might 
have  been  so  allowed  against  the  assignor,  while  the  contract 
belonged  to  him.[*] 

An  allegation  in  an  answer  setting  up  a  counter-claim  consisting  of 
demands  against  the  plaintiff's  assignor,  that  the  assignment  to  the 
plaintiff  of  the  cause  of  action  set  out  in  complaint  was  merely 
nominal,  without  consideration,  and  made  and  accepted  for  the 
benefit  of  the  assignor,  and  with  the  fraudulent  purpose  of  enabling 
sucli  assignor,  undercover  thereof,  to  take  hold,  use,  and  appropri- 
ate, the  claim  in  suit,  free  and  exempt  from  the  claims  and  demands 
of  his  creditors,  and  particularly  of  the  defendant,  does  not  allege 
such  an  interest  in  the  assignor  as  to  bring  the  case  within  that 
provision  of  the  Code  (§  502,  subd.  3),  which  provides  that  where 
an  action  is  brought  by  a  trustee  for  another,  or  in  the  name  of  a 
plaintiff  who  has  no  actual  interest  in  the  contract  upon  which  it  is 
founded,  so  much  of  a  demand  existing  against  the  person  whom 
the  plaintiff  represents,  or  for  whose  benefit  tiie  action  is  brought 
as  will  satisfy  the  plaintiff's  demand,  must  be  allowed  as  a  counter- 
claim, if  it  might  have  been  so  allowed  by  an  action  brought  by 
the  person  beneficially  interested.  ['"] 

The  question  whether  an  assignment  of  a  cause  of  action  is  fraudu- 
lent as  to  creditors  cannot  be  raised  in  an  action  on  the  claim 
assigned,  for  the  purpose  of  permitting  an  alleged  counter-claim  to 
be  interposed. ["] 

The  right  of  defense  founded  in  set-off  or  counter-claim,  as  it  is  now 
defined,  as  against  an  assignee,  is  wholly  statutory,  and  the  allega- 
tions in  support  of  it  must,  in  express  terms,  bring  such  defense 
within  the  statute.  [^«] 

In  matters  of  pleading  nothing  will  be  inferred,  but  all  elements 
requisite  to  the  cause  of  action  or  defense  must  be  alleged.  ['"] 

The  recovery  of  the  costs  of  a  demurrer  to  a  counter-claim  set  up  in 
an  answer  and  of  an  appeal  from  an  order  determining  it,  where 
the  plaintiff  succeeds,  must  await  and  depend  upon  the  defeat  of 
Vol.  X.— 6 
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the. defendant  upoa  the  issues  of  fact  raised  by  the  answer,  and,  it 
seems,  if  the  latter  prevails  there,  the  plaintiS  will  not  be  entitled 
to  recover  such  costs. ['^j 
(Decided  March,  1886.) 

Appeal  by  the  plaintiff  from  an  interlocutory- 
judgment  entered  upon  the  decision  of  the  Catta- 
raugus special  term,  overruling  demurrer  to  an  alleged 
counter-claim  of  the  answer. 


The  complaint  alleges  that  one  Phelps  was  attorney 
and  counsel  for  one  Alexander  in  an  action  brought 
by  him  against  one  Funk  in  which  a  judgment  was 
recovered  against  the  latter  for  $1,752.42,  damages 
and  costs  ;  that  Funk  then  brought  an  action  against 
Alexander  in  equity,  to  restain  the  collection  of  the 
judgment,  and  gave  an  undertaking  executed  by  sure- 
ties, to  pay  the  amount  of  the  judgment  in  the  event 
of  failure  to  obtain  the  relief  prayed  for  in  the  com- 
plaint ;  that  Phelps  was  attorney  and  counsel  for  the 
defendant  Alexanderin  that  action,  and  the  complaint 
was  dismissed,  but  before  the  action  was  determined 
Alexander  assigned  to  the  defendant  the  judgment, 
and  so  much  of  the  undertaking  as  secured  its  pay- 
ment, so  that  the  "  defendant  been  me  the  owner  of  said 
judgment,  damages  and  costs,  and  all  securities  .  .  sub- 
ject only  to  the  claim  of  said  Phelps  for  his  compen- 
sation for  services  rendered"  for  Alexander  ;  that  after 
the  determination  of  the  equity  action  Phelps  assigned 
to  the  plaintiff  his  claim  against  Alexander  for  services 
in  that  action,  together  with  his  lien  upon  tlie  fund 
therefor,  that  thereupon  the  parties,  being  unable  to 
agree  upon  the  amount  to  which  the  j^laintiff  was 
entitled  for  the  services  of  Phelps,  submitted  the 
matter  to  an  arbitrator  and  agreed  to  abide  by  the 
award,  and  "  that  the  amount  awarded  should  be  jiaid 
to  the  plaintiff  out  of   the  judgment   and   funds  so 
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assigned  by  Alexander  to  the  defendant;  that  the 
arbitrator  awarded  the  plaintiff  $535,"  for  the  sei  vices 
in  said  equity  case;  "that  the  defendant  received 
from  the  sureties  in  the  undertaking  the  amount  of 
the  judgment,  and  holds  it  by  virtue  of  the  assignment 
to  it ;  that  only  $440  of  the  award  have  been  paid,  and 
there  yet  remains  due  $95,  for  which  the  defendant 
is  indebted  to  the  i)laintiff,  and  he  asks  judgment 
for  it. 

The  defendant,  by  the  second  count  of  the  answer, 
alleges  that  prior  to  the  time  of  the  alleged  assign- 
ment to  the  plaintiff,  his  assignor  Phelps  drew  his 
check  upon  the  defendant  for  $56.87,  and  by  it  obtained 
from  the  latter  that  amount  when  he  had  no  funds 
with  the  defendant  to  pay  it,  whereby  he  became 
indebted  to  the  defendant  for  that  sum  ;  that  the 
alleged  assignment  to  the  plaintiff  "was  merely 
nominal,  without  consideration,  and  made  and  accepted 
with  the  fraudulent  purpose  of  enabling  Phelps  to 
take  .  .  the  proceeds  .  .  exempt  from  the  claims  of 
his  creditors  and  particularly  the  defendant."  The 
plaintiff  demurred  to  the  counter-claim  set  up  in  the 
second  count  t)f  the  answer,  on  the  ground  that  it  did 
not  state  facts  suflBcient  to  constitute  a  cause  of  action 
or  counter-claim. 

The  demurrer  was  overruled,  and  the  plaintiff 
ai)pealed. 

George  11.  Phelps,  for  plaintiff-appellant. 

J.  11.  Waring,  for  defendant-respondent. 

Bradley,  J. — The  facts,  as  alleged  in  the  com- 
plaint, may  be  deemed  sufficient  to  establish  a  lien  in 
behalf  of  Phelps,  upon  the  fund  represented  by  the 
judgment  against  Funk,  for  the  value  of  his  ser- 
vices as    attorney  and  counsel    for  the    defendant's 
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[']     assignor  in  the  action  brought  to  restrain  its  col- 
lection, and  in  that  view  it  maybe  assumed  that 
the  submission  for  arbitration  of  the  question  of  the 
value  of  such  services  was  had. 

The  assignment    by    Phelps    to   the  plaintiff,   as 
alleged    in    the    complaint,   was  of  a  claim   against 
Alexander  for  services,  together  with  his  lien  upon 
the  fund,  as  security  for  its  payment,   and  did  not 
purport  to  transfer  any  claim  due  the  assignor  from 
the  defendant.     But  the  judgment  and  the  securities 
for  its  jjayment  having  been  assigned  by  Alexander  to 
the  defendant,  the  latter  had  some  interest  in  the  mat- 
ter of  the  amount  of  the  lien  upon  the  fund  ;  and 
17]     the  plaintiff  from  the  assignment  to  him  derived 
the  right  to  charge  it  by  action  in  equity,  to  which 
the  defendant  would  have  been  a  necessary  i:)arty.    But, 
at  the  time  of  the  assignment  to  the  plaintiff,  Phelps 
had  no  claim  or  right  of  action  at  law  against  the 
[']     defendant  which  was  transferred  by  it.     And  the 
defendant  had  no  right  to  set  off  or  assert  by  way 
of  counter-claim,  as  against  the  plaintiff  as  assignee, 
the  debt  it  then  had  against  Phelps.    The  right 
[*]     to  do  so  is  dependent  upon  the  statute,  which  pro- 
vides, that  "if  the  action  is  founded  upon  a  con- 
tract .  .  .  which  has    been  assigned    by    the    party 
thereto,    a   demand    existing    against    the  party 
[']     thereto  .  .  .  at  the  time  of  the  assignment  thereof, 
and    belonging   to   the   defendant    .    .    must    be 
allowed  as  a  counter-claim  .  .  if  it  might  have  been 
so  allowed  against  the  party   .    .  while  the  contract 
belonged  to  him."     Code  Civ.  Pro.  §  502,  subd.  1. 

The  contract,  before  and  at  the  time  of  the  assign- 
ment, was  between  Phelps  and  Alexander,  and  no 
right  of  set-off  then  existed  with  the  defendant  against 
the  plaintiff's  assignor,  affecting  the  claim  assigned. 
And,  therefore,  the  claim  derived  from  the  assignment 
by  the  plaintiff  was  in  no  manner  taken  subject  to  any 
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right  of  the  defendant  to  make  the  set-off.  And  in  this 
respect  the  provisions  of  the  Code  are  substantially 
the  same  as  those  of  the  prior  statute  (2  Ji.  S.  854, 
§  18,  subd.  8  ;  Myers  v.  Davis,  22  JV.  Y.  489 ;  Martin 
V.  Kunzmuller,  37  Id.  296 ;  Taylor  v.  Mayor,  &c.,  82 
Id.  10). 

This  action  and  the  right  to  maintain  it,  depend 
upon  a  contract  of  the  defendant,  express  or  implied, 
made  since  the  assignment  to  the  plaintiff,  and 
[']  accruing  to  him  as  such  assignee.  But  it  is  con- 
tended on  the  part  of  the  defendant,  that  the 
complaint  does  not  state  a  cause  of  action  against  the 
defendant.  If  that  is  so,  the  plaintiff's  demurrer 
[*]  to  the  answer  was  properly  overruled,  without 
reference  to  the  question  of  suflaciency  of  the 
alleged  counter-claim  (People  v.  Booth,  32  JV.  Y. 
397).  The  complaint  alleges  tjie  assignment  of  the 
judgment  to  the  defendant,  the  lien  of  Phelps  upon 
the  funds  represented  by  it  on  account  of  his  claim 
for  services  as  attorney  and  counsel  against  the 
defendant's  assignor,  the  assignment  of  that  claim  to 
the  plaintiff,  the  agreement  between  him  and  the 
defendant  to  submit  the  matter  Of  the  claim  to  arbi- 
tration to  ascertain  its  amount,  in  which  it  was  agreed 
that  the  amount  awarded  should  be  paid  to  the  X)laint- 
iff  out  of  the  judgment  and  funds  so  assigned  to  the 
defendant,  the  making  the  award  and  its  amount,  and 
the  subsequent  receipt  by  the  defendant  of  the 
n  amount  of  the  judgment,  &c.  These  facts  are 
sufficient  to  furnish  a  claim  and  cause  of  action 
in  favor  of  the  plaintiff  against  the  defendant.  And 
for  that  purpose  it  is  not  necessary  now  to  determine 
whether  or  not  the  allegation  is  sufficient  to  constitute 
an  express  agreement  of  the  defendant  to  pay  the 
amount  to  tlie  plaintiff.  The  alleged  agreement  of  the 
defendant,  that  it  should  be  paid  out  of  the  particular 
fund  to  the  jDlaintiff,  in  view  of  the  i^urpose  of  the 
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arbitration  and  award,  was  a  recognition  by  the  latter 
that  the  jjlaintiff  had  the  right  to  the  amount  of  the 
award  established  by  it,  from  the  proceeds  of  the 
judgment.  And  the  fact  that  the  defendant  afterw^ards 
received  the  fund,  was  sufficient  to  permit  recovery  of 
the  amount  as  for  money  had  and  received  by  the 
defendant  to  and  for  the  use  of  the  plaintiff.  In  the 
view  taken  of  the  question  here,  the  result  must  be  the 
same  whether  the  right  of  action  rests  upon  that 
ground  or  upon  an  express  agreement  of  the  defendant 
to  pay  the  plaintiff  from  the  proceeds  of  the  judgment, 
the  amount  of  the  award. 

That  part  of  the  answer  alleging  .the  matter  of 
counter-claim  is  not  sufficient  to  support  the  defend- 
ant's claim  against  the  plaintiff  as  assignee,  unless 
the  allegations  of  the  answer  place  the  plaintiff's 
assignor  in  such  beneficial  relation  to  the  subject  of 
the  action  as  to  justify  it. 

The  answer  in  question  alleges,  "  that  at  the  time 
of  the  alleged  assignment  to  the  plaintiff  set  forth  in 
the  complaint,  of  the  cause  of  action  therein  set  forth, 
Phelps  was  indebted  to  the  defendant,"  &c.  This  is 
adopted  as  the  basis  upon  which  the  right  to  charge 
the  counter  claim  against  the  cause  of  action  and 
assignment  alleged  in  the  complaint  rests. 

Then  the  answer  proceeds  to  allege  that  the  assign- 
ment to  the  plaintiff  was  "merely  nominal,  without 
consideration,  and  made  and  accepted  for  the  benefit 
of  said  Phelps,  and  with  the  fraudulent  purpose  of  en- 
abling said  Phelps  (under  cover  thereof)  to  take,  hold, 
use  and  appropriate  the  proceeds  of  such  award,  free 
and  exempt  from  the  claims  and  demands  of  the  cred- 
itors of  said  Phelps,  and  particularly  this  defendant." 

The  question  arises,  whether  this  allegation  brings 
the  case  within  the  statute,  which  provides,  "if  the 
plaintiff  is  a  trustee  for  another,  or  if  the  action  is  in 
the  name  of  a  plaintiff,  who  has  no  actual  interest  in 
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the  contract  upon  which  it  is  founded,  a  demand 
against  the  X)laintiff  shall  not  be  allowed  as  a  counter- 
claim ;  but  so  much  of  a  demand  existing  against  the 
person  whom  he  represents,  or  for  whose  benefit  the 
action  is  brought,  as  will  satisfy  the  plaintiff's  demand, 
must  be  allowed  as  a  counter-claim,  if  it  might  have 
been  so  allowed  in  an  action  brought  by  the  person 
beneficially  interested  "  {Code  Civ.  Pro.  §  502,  subd.  3). 
This  right  of  defense' founded  in  set-off  or  counter- 
claim, as  it  is  now  defined,  as  against  an  assignee 
[*]    is   wholly    statutory   (Wheeler    v.  Raymond,    5 
Cow.  231).     And  the  allegations  in  support  of  it 
must  in  express  terms  bring  such  defense  within  the 
statute.     We  think  that  is  not  done  in  this  case.     It 
is  neither  alleged  that  the  plaintiff  was  trustee  for 
["]   Phelps,  or  that  the  plaintiff  had  no  interest  in  the 
subject  of  the  action  within  the  meaning  of  the 
statute.      In   matters  of  pleading,   nothing  will    be 
inferred  but  all  elements  requisite  to  the  cause  of 
["]    action  or  defense  must  be  alleged.     The  purpose 
of  the  assignment  to  the  plaintiff,  as  distinguished 
from  its  legal  effect,  is  not  important  for  the  purposes 
of  this  question  in  this  action  at  law. 

Whether,  within  the  meaning  of  this  statute,  the 
X)laintiff  was  a  trustee,  or  had  no  interest  in  the  subject 
matter  of  the  action,  depended  upon  the  legal  eft'ect 
of  the  assignment  to  him  as  between  the  parties  to  it. 
The  intent  of  the  parties  is  not  the  subject  of  inquiry. 
The  plaintiff  may  have  the  legal  right,  as  against  his 
assignor,  to  the  entire  subject  of  the  cause  of  action, 
and  yet  the  assignment  |)e  held  fraudulent  as  to  the 
creditors  of  the  latter  in  a  proper  action  for  that  pur- 
pose, by  reason  of  some  understanding  that  the  assignor 
shall  have  some  of  the  benefits  to  be  derived  from  it. , 
The  trust  in  such  case  is  not  created  by  the  instru- 
ment, but  is  adjudged  by  the  court  as  the  result  of 
fraud,  for  the  purposes  of  the  remedy  in  behalf  of 
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["]  creditors.  That  question  cannot  be  raised  in  tins 
action  for  the  purpose  of  an  alleged  counter-claiuu 
The  allegations  in  the  answer  do  not  necessaril}"  go  to 
the  terms  or  legal  effect  of  the  assignment,  but  may 
relate  only  to  the  purjDose  and  intent  of  the  parties  in 
making  and  taking  it  For  aught  that  appears  by  the 
allegations  of  the  answer,  the  assignor  has  no  legal 
interest  or  right  which  he  can  assert  against  the  j)laint- 
iff  to  any  part  of  the  subject  of  the  action.  It  is  un- 
necessary to  consider  the  question  which  may  have 
been  presented  if  it  had  ajipeared  by  the  pleadings,  or 
been  alleged  by  the  answer,  that  the  money  was 
received  by  the  defendant  upon  the  judgment  prior  to 
the  assignment  by  Phelps  to  the  plaintiff. 

If  these  views  are  correct,  the  defendant  has  failed 
to  allege  facts  sufficient  to  constitute  a  counter-claim 
or  set-off,  and  the  demurrer  was  well  taken. 

The  recovery  of  costs  of  the  demurrer,  and  of  this 
appeal,  by  the  plaintiff,  must  await  and  depend  upon 
the  defeat  of  the  defendant  upon  the  issues  of 
["]  fact.  If  the  latter  prevails  there,  the  plaintiff  will 
not  be  entitled  to.  recover  such  costs  (Masters 
V.  Bernard,  6  How.  Pr.  113  ;  Belknap  v.  Mclntyre,  2 
Abb.  Pr.  336 ;  Mora  v.  Sun  Mut.  Ins.  Co.,  13  Abb.  Pr. 
304,  308 ;    S.  C,  22  How.  Pr.  60). 

The  judgment  should  be  reversed,  with  leave  to  the 
defendant  to  amend  answer  within  twenty  days,  on 
payment  of  costs. 

Smith,  P.  J.,  Barker  and  Haight,  J  J.,  concurred. 

Note  on  the  Awai{d  of  Costs  on  Determining  Demuurek  where 

THERE  IS  ALSO  AN   ISSUE  OF  FaCT. 

Before  the  Revised  Statutes. 
At  common  law  the  only  party  entitled  to  the  costs  of  the  trial  of 
an  issue  of  law  was  the  one  who  prevailed  on  the  whole  issue.     Wil- 
liams adv.  Wright  (Supiu.  Ct.  Oct.  1828),  1    Wend.  278;   Wright  v. 
Williams  (Supm.  Ct.  Jan,  1829),  2  J<i.  632;  Osborne  v.  Lawrence  (Supm. 
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Ct.  Oct.  1832)  9  Id.  415;  2  Burr.  Pr.  1232;  3  Arclib.  Pr.  286;  Gra- 
ham's Pr.  (2  ed.)  726. 

The  rule  was  that  if  there  were  two  or  more  counts  in  a  dechira- 
tion,  and  an  issue  of  hiw  was  joined  as  to  one  and  an  issue  of  fact  as 
to  the  other  or  others,  if  the  defendant  succeeded  upon  the  demurrer 
— it  not  going  to  the  whole  issue — and  the  plaintiff  upon  the  issue  of 
fact,  the  plaintiff  recovered  costs  upon  the  issue  of  fact,  but  the 
defendant  could  not  have  costs  of  the  demurrer  (Id.) ;  that  where  a 
demurrer  went  to  the  whole  cause  of  action,  and  judgment  was  given 
for  the  defendant  thereon,  he  recovered  costs  (2  Burr.  Pr.  1232),  and 
where  tlie  issue  of  fact  was  tried  first  and  determined  in  favor  of  the 
plaintiff  and  the  issue  of  law,  which  went  to  the  wliole  case,  was  after- 
wards tried  and  resulted  in  judgment  for  the  defendant,  he  was  enti- 
tled to  costs  of  the  issue  of  law,  but  neither  party  could  recover  the 
costs  of  the  trial  of  the  issue  of  fact.  Booth  v.  Smith  (Supm.  Ct. 
Nov.  1830)  5  Wend.  107;  Osborne  v.  Lawrence,  supra;  2  Burr.  Pr. 
753;  and  see  1  Dunlap's  Pr.  521. 

In  equity  it  was  held  that  where  the  determination  of  a  special 
plea  did  not  dispose  of  the  whole  issue,  the  award  of  costs  should  be 
delayed  until  the  entry  of  judgment  on  the  whole  issue.  Ford  v. 
Crane  (Supm.  Ct.  Aug.  '26),  6  Cow.  71.  And  see  on  this  subject,  and 
as  to  who  entitled  to  costs  of  demurrer  under  the  old  Chancery  prac- 
tice, Gregory  ®.  Reeve  (Chy.  1821),  5  Johns.  Ch.  232;  Utica  Cotton 
Manuf'g  Co.  v.  Supervisors  of  Oneida  (Chy.  1846),  1  Barb.  Ch.  432; 
Van  Cleef  v.  Sickels  (V.  Chan.  Ct.  1835),  2  Edw.  Ch.  392;  Grove  v. 
Pettis,  4  Sandf.  Ch.  403. 

Under  the  Revised  Statutes.  The  Revised  Statutes  (enacted  in 
1827  and  1828),  provided: 

"When  there  shall  be  several  issues  joined  in  any  cause,  and  a 
verdict  shall  be  rendered  for  the  plaintiff  on  one  or  more  of  them, 
and  for  the  defendant  on  another,  if  the  plaintiff  obtain  judgment 
upon  the  whole  record,  costs  shall  be  awarded  as  follows: 

"  1.  When  the  substantial  cause  of  action  was  the  same  in  each 
issue,  the  plaintiff  shall  recover  the  costs  on  those  issues  which  were 
found  for  him,  and  shall  not  be  liable  to  the  defendant  for  the  costs 
of  the  issue  wiiich  shall  have  been  found  for  such  defendant: 

"2.  When  there  are  two  or  more  distinct  causes  of  action,  in  sep- 
arate counts,  the  plaintiff  shall  recover  costs  on  those  issues  which 
are  found  for  him;  and  tlie  defendant  on  those  which  are  found  in 
his  favor.       (2  B.  8.  617,  §  26.) 

"If  judgment  be  rendered  for  the  defendant,  upon  the  whol'e 
record,  the  costs  of  the  issues  which  may  have  been  found  for  the 
plaintiff,  shall  not  be  allowed  to  either  party.     (Jd.  §  27.) 
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"  When  judgment  shall  be  rendered  in  favor  of  a  defendant  upon 
general  demurrer,  to  one  or  more  counts  in  a  declaration,  and  the 
plaintiff  shall  have  judgment  on  other  counts,  on  demurrer,  on  verdict 
or  by  default,  the  defendant  shall  be  allowed  his  costs  upon  such 
judgments  in  his  favor."     {Id.  §  28.) 

The  last  provision  (§  28,  supra)  extended  only  to  judgments  upon 
general  demurrers.  The  rule  as  to  costs  upon  the  determination 
of  special  demurrers  decided  upon  defects  of  form,  remained 
unchanged.  Osborne  v.  Lawrence  (Supra.  Ct.  Oct.  '32),  9  Wend.  445; 
and  see  People  ».  Feeter  (Supm.  Ct.  Oct.  '34),  12  Id.  480. 

The  reason  of  the  statute,  so  far  as  it  applies  to  a  demurrer  to  a 
complaint,  was  stated  to  be,  "that  if  a  plaintiff  thinks  proper  to  set 
forth  an  insufficient  cause  of  action,  when  he  has  a  good  one,  and  such 
cause  of  action  is  demurred  to,  the  defendant  should  have  his  costs, 
because  pro  tanto  he  prevails,  but  that  this  claim  to  costs  does  not 
extend  to  formal  defects."     Osborne  v.  Lawrence,  supra. 

Under  the  Code  of  Procedure.  Under  the  Code  of  Procedure  it 
was  held  that,  where  an  issue  of  law  and  an  issue  of  fact  were  both 
joined  in  a  case,  no  judgment  for  costs  could  be  entered  in  favor  of 
the  party  who  prevailed  upon  the  issue  of  law  until  the  issue  of  fact 
was  disposed  of.  Masters  v.  Barnard  (Supm.  Ct.  Madison  Sp,  T. 
June  '51),  6  How.  Pr.  113;  Belknap  v.  Mc  Intire  (Supm.  Ct.  N.  Y.  Co. 
Sp.  T.  Nov.  '55),  2  AVb.  Pr.  3G7;  Palmer  v.  Sraedley  (Supra.  Ct.  N. 
Y.  Co.  Sp.  T.  Nov.  'CI),  13  Id.  85;  Sutlierland  ©.  Tyler  (Supm.  Ct. 
Sp.  T.  '55),  11  How.  Pr.  251;  Wightmaa  v.  Shankland  (Supm.  Ct. 
Sept.  '59),  18  Id.  79. 

In  Mora  ».  Sun  Mutual  Ins.  Co.  (N.  Y..  Super.  Ct.  Sp.  T.  Sept.  '61, 
13  AVb.  Pr.  304,  308;  S.  C,  22  How.  Pr.  60),  where  a  demurrer  to  the 
counter-claims  set  up  in  an  answer  was  sustained,  leaving  issues  of 
fact  yet  to  be  determined,  it  was  held  that  if  the  defendant  recovered 
on  the  issues  of  fact  the  plaintiff  could  not  have  costs  of  the 
demurrer. 

In  that  case  the  court  (per  Bostwick,  Ch.  J.)  said,  "There  is  no 
provision  of  the  Code  of  Procedure  authorizing  the  award  of  costs  to 
both  parties  on  the  final  disposition  of  an  action  for  the  recovery  of 
money.  Either  the  plaintiff  or  the  defendant  recovers  his  costs  of 
the  action,  but  only  one  of  them  can  have  such  costs." 

The  rule  that  one  succeeding  on  a  demurrer  to  one  of  two  defenses, 
was  not  entitled  to  costs  of  the  issue  of  law  unless  he  succeeds  on 
the  whole  record,  was  questioned  in  Palmer  v.  Sraedley  (Supm.  Ct. 
N.  Y.  Co.  Sp.  T.  Nov.  '61),  13  All.  Pr.  185,  and  the  practice  in  this 
particular  does  not  seem  to  have  been  well  settled  under  the  Code  of 
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Procedure,  although  the  rule  that  prevailed  before  tl)e  Revised  Stat- 
utes seems  to  have  rftost  generally  followed.  -^ 

The  provisions  of  tlie  Revised  Statutes  relating  to  such  costs 
(quoted  nnte,  p.  89)  were  omitted  from  the  fifth  and  subsequent 
editions  of  the  Revised  Statutes,  and  are  stated  in  foot-notes  to  have 
been  re[)eiiled,  and  it  appears  to  have  been  very  generally  accepted  as 
a  fact  that  the  Code  of  Procedure  did  by  implication  repeal  them, 
although  we  do  not  know  of  any  decisions  to  that  effect. 

The  sections  of  the  statutes  relating  to  this  subject  (3  i?.  S.  617, 
§§  26,  28),  were  repealed  by  Laws  of  1877,  chap.  417. 

Under  the  Code  of  Civil  Procedure.  Section  8233  of  the  Code  of 
Civil  Procedure  provides  as  follows: 

"  Where  an  issue  of  law  and  an  issue  of  fact  are  joined,  between 
the  same  parties  to  the  same  action,  and  the  issue  of  fact  remains 
undisposed  of,  wlien  an  interlocutory  judgment  is  rendered  upon  the 
issue  of  law;  the  interlocutory  judgment  may,  in  the  discretion  of 
the  court,  deny  costs  to  either  party,  or  award  costs  to  the  prevailing 
party,  either  absolutely,  or  to  abide  the  event  of  the  trial  of  the  issue 
of  fact,"  And  section  3333  provides  that  section  779,  which  relates 
to  and  provides  for  the  collection  of  motion  costs,  applies  to  costs  so 
awarded,  "  as  if  they  were  costs  of  a  motion." 

These  provisions  are  stated  by  Mr.  Throop  in  a  note  to  section 
3232  in  his  edition  of  the  Code  to  have  been  taken  from  3  R.  8.  617, 
§  28  (quoted  ante,  p.  JJb").  with  some  amendments. 

Under  this  section  it  was  held  in  Adams  v.  Ward  (Supm.  Ct. 
Herk.  Co.  Sp.  T.  Jan.  '81  ;  60  How.  Pr.  288)  that  "upon  the  deter- 
mination of  a  demurrer  the  court  may  award  costs  to  the  successful 
party  although  the  issue  of  fact  was  left  to  be  determined  upon 
trial." 

This  we  apprehend  is  the  correct  rule  under  the  present  Code  of 
Civil  Procedure,  and  the  ruling  in  Willover  «.  First  National  Bank 
of  Olean  (reported  ante,  p.  80),— that  the  costs  of  a  demurrer  to  an 
answer,  going  only  to  a  part  of  the  issues  raised  thereby,  must  await 
and  depend  upon  success  on  the  other  issues,  and  cannot  be  recovered 
until  the  party  successful  upon  the  demurrer  is  also  successful  upon 
the  issue  of  fact, — is,  we  think— with  all  due  respect  to  the  court- 
erroneous,  and  was  probably  due  to  the  fact  that  the  attention  of  the 
court  was  not  called  to  the  provisions  of  the  present  Code  on  the 
subject. 
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HO  AG,  Respondent,  v.  WESTON,  Appellant. 

Supreme    Court,    Third    Department,    General 
Term,  May,  1886. 

§§  73,  77,  531,  3137. 

Verification  of  bill  of  particulars. —  When  oljection  to  want  of,  waived. — 

When  variance  between,   and  evidence  immaterial. — Purchase  of 

claim,  for  the  purpose  of  bringing  suit.  —  When  no  defense. — 

Pendency  of  another   action  on  same   claim. —  When 

defense  of,  not  sufficiently  established. — Pleading. 

Where  a  bill  of  particulars  was  not  verified  as  required  by  the  Code 
of  Civil  Procedure,  but  was,  notwithstanding,  retained  by  the  per- 
son served,  without  objection, — Held,  that  the  irregularity  was 
thereby  waived.  ['] 

Where  tliere  was  a  variance  between  the  proof  offered  on  the  trial  of 
an  action,  and  the  items  of  account  set  out  in  a  bill  of  particulars 
served  therein,  which  was  not  in  any  respect  prejudicial  to  the 
defendant, — Held,  that  the  variance  was  immaterial.  Pj 

The  fact  that  the  plaintiff  in  an  action,  being  a  justice  of  the  peace, 
bought  some  of  the  claims  and  demands  set  up,  for  the  purpose 
of  bringing  an  action  thereon  in  the  supreme  court,  but  not  a  jus- 
tice's court,  is  not  a  defense  under  the  statute  {Code  of  Civ.  Pro. 
SSIST).^ 

The  defense  of  the  pendency  of  another  action  for  the  same  cause  is 
a  dilatory  one,  not  going  to  the  merits,  and  hence,  of  a  character, 
requiring  full  and  complete  proof  to  sustain  it;[*]  there  can  be 
no  intendment  in  its  support  from  equivocal,  doubtful,  or  incom- 
plete proof.  [*] 

Where  in  an  action  brought  among  other  things  upon  a  note  for  |30 
the  answer  set  up  as  a  defense  that  there  was  another  action  pend- 
ing between  the  same  parties  upon  this  note,  and  it  appeared  upon 
the  trial  that  an  action  had  been  brought  by  the  plaintiff  against 
the  defendant,  in  which  a  summons  had  been  issued  and  served, 
but  in  which  no  complaint  had  been  served  or  filed, — Held,  that 
this  proof  did  not  sustain  the  defense  of  another  action  pending; 
that  while  it  appeared  that  another  suit  was  pending,  it  was  not 
proved  that  the  suit  was  pending  on  that  note,  and  that  this  could 
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only  be  shown  by  proving  that  following  the  summons  a  complaint 

had  been  made  on  the  uote.p] 
The  proper  mode  of  proceeding  to  establish  such  defense,  under  these 

circumstances,  stated.  [®J 
{Decided  May,  1886.) 

Appeal  by  defendant  from  a  judgment  entered  on 
a  referee's  report. 

The  opinion  states  the  material  facts. 

/.  H.  BowroUj  for  defendant-appellant. 

/.  Canavan^  for  plaintiff-respondent. 

BocKES,  J. — This  is  an  appeal  from  a  judgment 
entered  on  the  report  of  a  referee. 

The  complaint  contained  four  counts ;  the  first  was 
on  a  promissory  note  made  hy  the  defendant  (with 
Nettie  A.  Weston),  to  the  plaintiff  for  $30,  on  which  a 
recovery  was  allowed,  after  deducting  payments  for 
$16.02  ;  the  second  was  on  an  account  in  favor  of  one 
Litourman  against  the  defendant,  assigned  by  the  for- 
mer to  the  plaintiff,  on  which  a  recovery  was  allowed 
for  $20.17  ;  the  third  was  on  a  promissory  note  made 
by  the  defendant  to  H.  C.  Hyde,  for  $10.65,  transferred 
to  the  plaintiff  on  which  a  recovery  was  allowed  for 
$10.99  ;  and  the  fonrth  was  on  an  account  in  favor  of 
Hyde  against  the  defendant,  assigned  by  the  former 
to  the  plaintiff,  on  which  a  recovery  was  allowed  for 
$4.45. 

The  entire  recovery  was  for  $51.63.  The  defense 
set  forth  in  the  answer  was  admission  in  part,  pay- 
ment in  part,  and  denial  as  to  residue.  The  evidence 
was  sufficient  to  sustain  the  findings  as  to  the  amount 
due  from  the  defendant  under  the  counts  respectively, 
and  that  the  plaintiff  was  the  owner  of  the  several 
claims  and  demands. 
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[']  There   are   some  questions   of  law,   however, 

raised  by  the  appellant,  which  we  will  proceed  to 
notice  ;  and  first,  as  to  the  objection  to  proof  of  the 
items  contained  in  the  bill  of  particulars  furnished  by 
the  plaintiff  in  the  action,  on  the  ground  that  it  was 
not  verified  as  required  by  section  531  of  the  Code  of 
Civil  Procedure.  It  appeared  that  the  account  fur- 
nished was  not  returned  or  objected  to  because  of  the 
absence  of  a  verification.  By  retaining  it  without 
taking  any  objection  to  it  because  of  the  defect,  the 
irregularity   was  waived.     The  ruling  admitting  the 

evidence  was  therefore  right. 
[']  Objections  were  also  made  to  the  admission  of 

evidence,  on  the  ground  of  variance  between  the 
proof  offered  and  some  items  of  the  account  furnished ; 
but  it  seems,  on  examination,  that  the  objections  were 
not  well  founded,  certainly  not  to  an  extent  in  any 
respect  prejudicial  to  the  defendant.  This  being  so, 
the  variance,  if  any,  was  immaterial  (Duncan  v.  Ray, 
19  Wend.  630). 

There  were  many  other  exceptions  to  rulings  on 
questions  as  to  the  admissibility  of  evidence ;  none, 
however,  of  sufficient  importance  to  require  comment. 
The  referee  found  that  the  plaintiff,  being  a  justice 
of  the  peace,  bought  the  claim  and  demands  men- 
tioned in  the  second,  third,  and  fourth  counts  of  the 
complaint    for    the   luirpose  of    prosecution    in    the 

supreme  court,  but  not  in  a  justice's  court.  Such 
[^]     fact,  as  the  referee  properly  held,  was  unavailing 

as  a  defense  under  the  statute,  even  had  it  been 
set  up  in  the  answer,  inasmuch  as  the  claims  were  not 
brought  by  the  plaintiff  for  prosecution  before  a  jus- 
tice of  the  peace  {Code  of  Civil  Procedure,  §  3137; 
former  statute,  2  R.  S.  [6th  ed.]  427  ;*  Goodell  v.  Peo- 
ple, 5  ParTi.  Crim.  206).     The  evidence  may  raise  a 

*2  li.  S.  267,  §  235. 
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suspicion  that  the  plaintiff's  attorney  was  in  some 
manner  interested  in  the  buying  of  the  claim  for  the 
purpose  of  bringing  an  action  thereon  in  violation  of 
the  statute  {Code  of  Cioil  Procedure,  §§  83  to  77 ;  also 
Penal  Code,  §§  136  to  139) ;  but  the  proof  here  sub- 
mitted can  hardly  be  held  to  be  sufficient  (even  if  the 
fact  should  be  held  to  be  a  defense  if  established, 
when  the  action,  as  here,  is  in  the  name  of  another 
than  the  attorney),  to  overcome  the  finding  of  the 
referee  to  the  contrary.  It  is  sufficient  here  to  say 
that  his  finding  on  the  subject  against  the  fact  asserted 
is  in  consonance  with  the  proof,  and  must  be  accepted 
as  conclusive  of  the  question  ;  and  it  may  be  also  here 
stated  that  we  find  no  sufficient  proof  to  gainsay  the 
disallowance  of  the  payment  of  $16.66  on  the  $30  note 
set  up  in  the  answer. 

A  single  question  still  remains  for  examination. 

The  defense  of  pending  suit  as  to  the  $30  note  was 
put  forward  on  the  trial,  and  evidence  was  given  with- 
out objection  bearing  on  the  subject,  and  a  finding 
thereon  by  the  referee  was  made.  This  defense  was 
not  set  up  in  the  answer ;  but  the  referee  in  the  fifth 
finding  certified  as  follows  : 

"That  defendant  claimed  on  the  trial  that  a  for- 
mer suit  was  pending  in  the  county  court  of  Clinton 
county.  New  York,  wherein  this  plaintiff  was  plaintiff 
against  this  defendant  to  recover  on  the  $30  note 
above  described,  which  was  disputed  by  this  plaintiff 
on  this  trial,  and  litigated  without  any  plea  in  abate- 
ment or  otherwise  ;  that  upon  such  issue  I  find  that 
some  time  last  year,  and  before  the  commencement  of 
this  action,  a  summons  in  an  action  in  said  county 
court  was  served  upon  this  defendant,  but  that  no 
complaint  has  ever  been  served  or  filed  therein  ;"  and 
also  found  as  matter  of  law  ''  that  the  commencement 
of  the  suit  in  the  Clinton  county  court,  above  set 
forth,  did  not  abate  this  action  on  any  count  in  the 
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complaint  herein."  Under  'l'-^«"^;/„^,'',iL'"e; 
(air  to  hold  that  the  objection  to  the  alle.ea  a 

because  not  pleaded,  was  waived  _ 

The  question,  then,  13  whether  the  detense      i 

ina  suit  was  established  by  the  proof.  The  proot 
gif e^t  support  of  the  defense  .-as  entirely  by  parol, 
and  went  to  establish  no  record  »'  P"^—  =  ,^^^,i„. 

-tr^Cd:LrpTtCidteSd.^^^^^ 

n    c  a"   of  defenses  known  as  dilatory,  not  going  to 

"  the  merits  ^e"- J-^t^trT  te -"^^^ 
full  and  complete  proof  to  ^^tf"  "  .^<,,„i,  aoubt- 
„o  intendment  in  its  ™PP;;^  ;J  "".il'^ri  prok  show 
f„l,  or  "'-'°P'f  P;„f -^Jd  ":be  ween  the  parties 

'"^afZZoV   could  thi^-be  sho«n  absolutely, 
on  tfie  ^o\)  liOLd  .     ^  ^^mr^lnint  in  the  case 

except  by  proof  that  there  "^^  «^;°™]  '^^'^^'^^^^  „«  such 
on  this  note?    But  this  was  >«'P~'^^^,,  i,e  no 

complaint  had  ever  7=^'^.  j7,;t'„o  pending 
recovery  made  first  or  last   there  can  b^^^      ^1^^  ^^^^ 

suit,  and  It  made  i2«^t°"ly^^^^^^^  ,^^^  ,„  the  cause. 

Lnt  no  further  than  '0^'-,'^-^/,,  ^a  pending 
«„ithad  ^--served     This  ad  »^,^^  ,,^,  , 

suit  on  the  ^du  noie.     j-i^    ^  . 

n    .nit  had  been  commenced   but  n      that  a  suit    ^^ 

pending  on  ^'^^fi^^.^^^ale  summons,  a  corn- 
er on^  tCnoltd  tride  a  proceeding  in  the 
action  thus  commenced  conclusion   here 

.dLt^lUV^Srfiri'to  have  two  actions 
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for  the  same  cause  pending  against  his  adversary  at 
the  same  time,  with  no  ability  in  the  latter  to 
[']  interpose  the  pendency  of  either  as  a  defense 
against  the  prosecution  of  the  other.  But  not  so  ; 
the  defendant  could  set  up  in  the  second  suit  the  pen- 
dency of  the  first,  as  he  should  do  if  he  intended  to 
urge  the  defense.  He  could  then  compel  the  plaintiff 
to  proceed  and  put  in  his  complaint  in  the  first  suit, 
and  thus  furnish  to  him  record  i)roof  to  sustain  his 
plea.  The  complaint,  when  put  in,  would  render  cer- 
tain what  was  before  uncertain.  Thus  would  the 
plaintiff  be  able  to  prove  that  the  first  suit  in  which 
the  summons  was  issued  was  for  the  same  cause  of 
action  counted  on  in  the  second,  if  such  was  the  fact, 
and  his  defense  of  pending  suit  could  be  thus  well 
established.  Thus  the  defendant  would  have  it  in  his 
power  to  compel  the  plaintiff  to  furnish  the  proof  to 
sustain  his  defense  of  pending  suit  in  the  second,  or 
to  go  out  of  court  in  the  first  action  by  its  dismissal 
or  discontinuance. 

It  follows  that  the  referee  was  right  in  his  conclu- 
sion that  the  defense  of  pending  suit  as  to  $30  note 
was  not  established. 

Judgment  affirmed,  with  costs. 

Learned,  P.  J.,  concurred. 
Vol.  X.— 7 
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.  GRANGE  V.  GILBERT  aitd  Anothek. 

Supreme  Court,  Third  Department,  St.  Lawre]S"ce 
County,  Special  Term,  May,  1885. 

§  495,  subd.  4,  601. 

Demurrer — Ground  of,  to  counter-claim — Instance  of  counter-claim  held 

to  be  connected  with  the  guhject- matter  of  the  action. — 

When  assumed  to  state  sufficient  facts. 

A  demuirer  to  connter-claima  set  up  in  an  answer  on  the  ground  that 
it  appears  upon  the  face  thereof,  that  they  are  not  of  the  character 
specified  in  section  501  of  the  Code  of  Civil  Procedure,  is  author- 
ized by  subdivision  4  of  section  495  of  said  Code.  ['] 

Where  in  an  action  to  restrain  the  defendant  from  continuing  to 
make  excavations  commenced  by  him  in  the  bed  of  a  river, 
whereby  the  waters  of  said  river  had  been  and  would  be  diverted 
from  their  natural  and  usual  course,  and  away  from  the  wheels  and 
flumes  of  a  mill  owned  by  the  plaintiff,  thus  depriving  the  plaint- 
iff of  sufficient  water  to  run  thi  wheels  of  his  mill,  and  to  require 
the  defendant  to  restore  the  channel  of  said  river  to  the  condition 
it  was  in  before  the  making  of  such  excavations,  the  defendant  set 
up  in  his  answer  as  a  counter  claim,  that  he  had  the  right  to  the 
flow  of  the  water,  passing  through  the  east  channel  of  said  river, 
sufficient  to  run  a  mill  owned  by  him;  that  the  plaintiff  had,  by 
changing  tlie  form  and  position  of  a  dam  across  said  river,  and 
without  authority  lowering  the  bed  thereof,  diverted  the  flow  of 
water  from  the  channel  through  which  it  had  become  accustomed 
to,  and  through  which,  except  for  these  changes,  it  would  continue 
to  flow  to  defendant's  mill,  and  asked  that  the  plaintiff  be 
restrained  from  the  use  nf  these  changes,  and  that  the  dam  and 
bed  of  the  river  be  restored  by  plaintiff  to  their  former  condition, 
and  the  said  answer  also  set  up,  as  a  further  counter-claim,  that  the 
plaintiff  was  accustomed  to  keep  and  store  in  said  river  a  large 
quantity  of  logs,  by  means  of  which,  the  flow  of  water  into  the 
channel  carrying  water  to  defendant's  mill  was  obstructed  and 
diverted  into  the  channel  carrying  water  to  the  plaintiff's  mill,  and 
that  defendant  was  thereby  deprived  of  water,  that  he  was  entitled 
to,  and  would,  but  for  the  obstruction,  receive  at  his  mill,  and 
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that  plaintifT  insisted  upon  a  right  to  so  store  his  logs,  and  tiireat- 
ened  to  continue  so  to  do,  and  asked  that  it  be  adjudged  that  the 
plaintiff  had  not  such  right,  and  that  he  be  restrained  from  so  stor- 
ing his  logs,  —Held,  that  assuming  that  these  counter-claims  con- 
stituted Onuses  of  actiou,  they  could  properly  be  so  set  up  in  this 
action  ;[*,^,*]  that  the  counter-claims  botli  arose  out  of  the  trans- 
action set  forth  in  the  complaint  and  were  coanected  with  the 
subject  of  tiie  action. [^,'] 

Gleaand  Hall  Manufacturing  Co.®.  Hall  (61  iV.  Y.  226) ;i«]  Carpenter 
V.  Manhattan  Life  Insurance  Co.  (93  Id.  552),  aff'g  23  Hun,  49,[''] 
followed. 

Where  the  only  objection  stated  in  a  demurrer  to  a  counter-claim  was 
that  it  was  not  of  the  clmracter  specified  in  section  SOI  of  the 
Code  of  Civil  Procedure,  it  will  be  assumed  that  the  facts  stated 
therein  are  suflB.oient  to  constitute  a  cause  of  action,  and  the  court 
will  not  inquire  into  their  sufficiency.  [*,',*] 

(Decided  May,  1885.) 

Demurrer  to  counter-claims  set  up  in  the  answer. 
The  opinion  states  the  facts. 
Charriberlain  c&  Hale,  for  plaintiff  and  demurrer. 
W.  H.  &  Geo.  C.  Sawyer  for  defendants,  opposed. 

Potter,  J. — This  controversy  arises  upon  a  demur- 
rer by  the  plaintiff  to  the  counter-claim  of  the  defend- 
ant, numbers  1  and  2  of  the  fourth  defense  of  the 
answer,  upon  the  ground  that  it  appears  upon  the 
face  thereof  that  thej'-  are  not  of  the  character  speci- 
fied in  section  601  of  the  Code  of  Civil  Proced- 
ure. 
[']  Subdivision  4  of  section  495  of  the  Code  of 

Civil  Procedure,  authorizes  this  ground  of  demur- 
rer. 

The  complaint  alleges,  in  substance,  that  the  i^laint- 
iff  is  entitled  to  have  the  natural  flow  of  the  water 
through  the  east  or  main  channel  of  the  Grass  river, 
to  i^ropel  the  wheels  and  machinery  in  his  mill,  which 
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is  located  on  the  west  of  said  channel,  without  restric- 
tion or  diversion,  by  the  defendant  or  any  other  per- 
son ;  that  in  a  dry  time  or  low  state  of  the  water  in 
said  channel,  and  at  the  time  of  the  commencement  of 
this  action,  there  is  barely  sufficient  water  running 
therein  to  drive  the  wheels  of  said  mill ;  and  that  at 
that  time  the  defendants  were  and  for  several  days 
previous  thereto,  had  been  engaged  without  right  in 
blasting  and  excavating  in  the  bed  of  the  east  channel 
of  said  river,  a  new  course  for  the  waters  thereof,  and 
threaten  to  continue  to  do  so,  by  means  of  which  the 
waters  have  been  and  will  be  diverted  from  tlieir  nat- 
ural and  usual  course,  and  away  from  the  wheels  and 
flumes  of  plaintiff's  mill,  into  a  race-way  leading  to 
other  mills,  and  the  plaintiff  will  be  deprived  of  suf^ 
ficient  water  to  run  the  wheels  of  his  mill. 

The  relief  the  plaintiff  seeks  is  to  have  the  defend- 
ants restrained  from  such  excavation  and  that  the 
defendants  restore  the  channel  to  the  condition  it 
was  in  before  such  excavation. 

The  defendant,  among  other  defenses,  interposes 
in  the  fourth  paragraph  of  •  the  answer  a  defense 
and  counter-claim :  that  previous  to  the  year  1865, 
the  plaintiff's  mill  was  wholly  run  by  water  pass- 
ing through  a  channel  intersecting  Grass  river 
above  the  upper  end  of  Falls  island,  and  not  by 
the  water  flowing  through  the  east  branch  of  said 
river  and  along  the  east  side  of  said  island,  and 
thence  into  the  small  pond  which  supplied  the  water 
for  running  the  mills  of  defendants  and  others  ;  that 
the  defendants  and  such  others  had  the  right  to  the 
flow  of  water  passing  through  the  east  channel  of  said 
river,  sufficient  at  all  times,  and  the  whole  of  such 
water,  if  necessary,  to  run  his  mill ;  and  that  such 
right  was  not  subject  to  any  right  which  the  plaintiff 
had  to  any  of  the  water  passing  through  said  east 
branch  or  channel ;  that  the  i^laintiff  had,  by  chang- 
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ing  the  form  and  position  of  the  dam  across  said 
east  branch  and  without  authority  lowering  the 
bed  of  said  east  branch,  diverted  the  flow  of  water 
from  the  channel  through  which  the  water  had  been 
accustomed  to,  and  except  for  these  changes  would 
continue  to  flow  to  defendant's  mill,  into  a  channel 
which  carried  such  water  to  the  plaintiff's  mill,  and 
thus,  in  times  of  drouth  and  low  water,  deprived  the 
defendant  of  water  that  was  necessary  to  run  defend- 
ant's mill,  and  that  he  was  entitled  to,  and  asked  as  a 
relief  that  plaintiff  be  restrained  from  the  use  of  these 
changes,  and  that  the  dam  and  bed  of  the  river  be 
restored  by  x>laintiff  to  their  former  condition. 

The  defendant  further  alleges,  that  the  plaintiff 
is  accustomed  to  keep  and  store  in  the  east  branch  of 
said  river,  a  large  quantity  of  logs  for  sawing  at  his 
mill,  which  is  upon  the  west  side  of  the  river,  by 
means  of  which,  the  flow  of  water  along  the  east  branch 
of  said  river  and  into  the  channel  carrying  water  to 
defendant's  mill,  is  obstructed  and  diverted  into  the 
channel  carrying  water  to  plaintiff's  mill,  and  thus 
defendant  is  deprived  of  water  that  he  is  entitled  to, 
and  would,  except  for  this  obstruction,  receive  at  his 
mill,  and  that  the  plaintiff  insists  upon  a  right^  to 
store  his  logs  at  such  point,  and  threatens  to  continue 
to  exercise  it,  and  the  defendant  asks  to  have  it 
adjudged  in  the  action  that  plaintiff  has  not  such  right, 
and  that  he  be  restrained  from  so  storing  his  logs. 

To  this  answer,  setting  forth  these  matters  as 
counter-claims  by  defendant,  the  plaintiff  has  demurred 
upon  the  ground  that  it  appears  upon  the  face  of  them 
that  they  are  not  of  the  character  specified  in  section 
601. 

It  may  be  worthy  of  note  that  no  other  ground  of 
demurrer  than  this  is  set  forth,  and  especially,  that 
the  ground  that  the  counter-claim  does  not  state  facts 
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sufBcient  to  constitute  a  cause  of  action,  is  not  set 

forth  by  the  plaintiff. 
["]  Perhaps  it  is  not  to  be  inferred  from  this  that 

the  plaintiff  in  any  wise  concedes  the  defendant 
has  a  good  cause  of  action  against  him  on  account  of 
the  matters  set  forth  in  the  counter-claims,  for  the 
plaintiff  has  the  right  to  litigate  that  question  upon  a 

trial  of  the  issues  of  fact. 
[']  The  court,  upon  this  demurrer,  is  only  con- 

cerned with  the  question  whether  the  matters  set 
forth  in  the  fourth  defense  are  of  the  character  spec- 
ified in  section  501,  which  defines  a  counter-claim. 

A  counter-claim  must  tend,  in  some  way,  to  dimin- 
ish or  defeat  the  plaintiff's  recovery,  and  must  be  a 
cause  of  action  arising  out  of  the  contract  or  transac- 
tion set  forth  in  the  complaint  as  the  foundation  of 
plaintiff's  claim,  or  connected  with  the  subject  matter 

of  the  action. 
[*]  I  shall  not,  in  the  consideration  of  the  question 

raised  by  the  demurrer  in  this  case,  stop  to  con- 
sider whether  the  matter  set  forth  in  the  counter-claim 
constitutes  a  cause  of  action.  I  shall  follow  the  exam- 
ple of  the  plaintiff's  counsel  in  that  regard,  and 
assume  it  constitutes  a  cause  of  action,  so  far  as 
the  decision  of  the  demurrer  is  concerned.  Assuming 
that  the  answer  contains  a  cause  of  action,  it  is  neces- 
sary that  such  cause  of  action  shall  tend  in  some  way 
to  diminish  or  defeat  the  plaintiff's  recovery,  and 
shall  arise  out  of  the  transaction  set  forth  in  the  com- 
plaint as  the  foundation  of  the  plaintiff's  claim,  or  be 
connected  with  the  subject  of  the  actioUj  in  order  to 
constitute  a  counter-claim. 

What  does  the  plaintiff  seek  to  recover  in  this 
action  ?    What  is  the  object  of  the  plaintiff's  action  ? 

The  main  object  is  to  secure  a  flow  of  water  suffi- 
cient to  run  his  mill.  In  order  to  accomplish  this 
object,  he  has  brought  his  action  to  stop  the  defendant 
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from  lowering  the  bed  of  the  stream,  by  which  the 
flow  of  water  will  be  diverted  from  and  diminished  at 
the  plaintiff's  mill.  The  plaintiff  does  not  allege  that 
the  defendant  is  excavating  or  removing  any  land  or 
material  belonging  to  the  plaintiff,  or  in  his  posses- 
sion. 

It  is  altogether  probable  that  the  land,  or  the  bed 
of  the  river  where  the  defendant  is  excavating,  belongs 
to  the  defendant.  At  all  events,  I  do  not  understand 
that  the  plaintiff  claims  to  be  the  owner  of  it.  The 
complaint  of  the  plaintiff  is  not  that  the  defendant  is 
trespassing  or  interfering  with  the  land  of  the  plaint- 
iff, but,  that  the  defendant  is  so  excavating  or  inter- 
fering with  his  own  land  or  bed  of  river,  as  to  divert 
the  flow  of  water  from  the  plaintiff'' s  mill  to  the 
defendant's  mill. 

This  is  the  character  of  the  plaintiff' s  cause  of  action 
against  the  defendant.  The  defendant' s  cause  of  action 
against  the  plaintiff  as  set  forth  in  the  counter-claim, 
is  of  a  similar  character. 

The  defendant  alleges  that  by  the  excavation  by 
the  plaintiff,  of  other  parts  of  the  bed  of  the  same 
stream,  and  by  a  change  of  the  location,  form,  and 
extent  of  the  dam  in  or  across  such  stream,  the  flow 
of  water  to  the  defendant's  mill  is  diverted  from  and 
reduced  at  defendant's  mill  and  is  carried  to  and 
increased  at  the  plaintiff's  mill. 

It  does  not  appear  upon  whose  lands  or  premises 
the  plaintiff  has  done  these  things  of  which  the' 
defendant  complains,  and  it  is  perhaps  of  no  impor- 
tance. It  is  manifest  that  the  subject-matter  of  the 
controversy  between  the  parties  to  this  action  is  the 
right  to  the  flow  of  the  water  of  Grass  River. 

The  plaintiff  in  effect  complains  that  the  defendant 
■will  by  his  excavation  lessen  the  amount  of  water  now 
flowing  to  plaintiff's  mill.  The  defendant  says  :  True  ; 
but  by  my  excavation  I  shall  only  get  the  water  to  my 
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mill,  that  you,  the  plaintiff,  are  unlawfully  depriving 
me  of  by  your  excavation  and  dam,  and  if  you  will 
restore  the  former  condition,  or  the  court  will  compel 
you  to  restore  it,  I  shall  agdin  have  the  water  I  am 
entitled  to  and  shall  not  need  to  excavate  my  side  of 
the  bed  of  the  river  to  get  it. 

If  the  defendant's  cause  of  action  is  established, — 
that  is,  that  the  plaintiff  is  now  drawing  to  his  mill 
water  that  the  defendant  is  entitled  to  have  at  his 
mill, — then  will  the  amount  of  water  plaintiff  is  using 
at  his  mill  be  diminished  and  the  plaintiff's  claim 
thereto  or  recovery  thereof  be  defeated  to  the  extent 
of  such  excess. 

In  respect  to  the  other  feature  or  quality  of  a 
counter-claim, — viz  :  that  it  must  arise  out  of  the  same 
transaction  or  be  connected  with  the  subject  of  the 
action, — 1  do  not  think  it  requires  any  strain  of 
[']  either  the  language  or  sense  of  section  501,  to 
hold  that  the.  counter-claims  in  this  case  both 
arise  out  of  the  transaction  set  forth  in  the  comj^laint 
and  are  connected  with  the  subject  of  the  action. 

The  transaction  complained  of  is  the  defendant's 
excavation  to  obtain  the  water  which  he  alleges  the 
plaintiff  has  deprived  him  of. 

As  we  have  seen,  the  subject  of  the  action  is  the 
water  of  this  stream — or  rather,  what  division  shall  be 
made  of  the  water  or  subject-matter  of  the  action  ;  and 
a  more  close  or  intimate  connection  of  the  subject  of 
an  action  cannot  well  be  conceived  of,  than  is  pre- 
sented in  a  controversy  as  to  which  party  shall  have 
the  whole  or  what  proportion  of  it  shall  be  awarded  to 
each  party  by  a  division  of  the  subject. 

The  foregoing  is  in  terms  perhaps  more  applicable 
to  the  diversion  or  obstruction  of  water  by  the  excava- 
tion and  the  dam  than  by  the  placing  and  retaining 
of  logs  in  the  river  by  the  plaintiff  ;  but  the  principle 
is  the  same,  whether  the  plaintiff  has  diverted  water 
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from  the  defendant's  mill  to  his  own  by  an  obstruction 
of  a  dam  or  by  an  obstruction  occasioned  by  an  accu- 
mulation of  logs  stored  indefinitely  for  the  purpose 
of  sawing  them  into  lumber  at  his  convenience. 

I  think  these  views  are  amply  supported  -by  the 

opinions  in  several  reported  cases. 
[']  In   Glen   &  Hall  Manufacturing  Company  v. 

Hall  (61  JSr.  T.  226),  the  action  was  brought  to 
establish  the  plaintiff's  right  to  a  name  indicating  a 
certain  kind  of  business  and  the  place  where  it  was 
carried  on,  and  to  have  the  defendant  restrained  from 
the  use  of  that  name  at  his  place  of  business.  The 
defendant  answered  to  such  complaint  that  he  had  a 
right  to  use  the  name  at  his  place  of  business,  and 
asked  to  have  the  judgment  of  the  court  establishing 
his  right  to  the  use  of  the  name  and  restraining  the 

plaintiff  from  using  it. 
n  In  the  case  of  Carpenter  v.  Manhattan  Life 

Ins.  Co.  (93  iV.  T.  552,  affirming  the  same  case 
reported  in  22  Hun,  49),  the  action  was  to  recover  the 
value  of  a  quantity  of  cord  wood  converted  by  the 
defendant.  The  wood  was  cut  from  premises  on 
which  the  plaintiff  had  a  second  mortgage  and  the 
defendant  a  first  mortgage.  The  answer  was  a 
counter-claim  to  the  effect  that  though  the  plaintiff 
was  the  owner  and  entitled  to  the  wood  as  the  second 
mortgagee,  yet,  in  cutting  the  wood  under  the  circum-, 
stances  stated,  he  wasted  the  premises  and  injured  the 
defendant's  security  to  an  amount  equal  to  or  exceed- 
ing the  value  of  the  wood,  and  such  counter-claim  pre- 
vailed. 

The  court  in  this  case  says,  "  that  it  cannot  be  said 
that  the  counter-claim  arose  out  of  the  transaction  set 
forth  in  the  complaint," — that  is,  the  conversion  of  the 
wood, — but  was  it  not  connected  with  the  subject  of 
the  action  ? 

The  word  "connected"  may  have  a  broad  signifi- 
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cation.  The  connection  may  be  slight  or  intimate, 
remote  or  near,  and  where  the  line  shall  be  drawn  it 
may  be  difficult  sometimes  to  determine.  The  coun- 
ter-claim must  have  such  a  relation  to,  and  connection 
with  the  subject  of  the  action  that  it  will  be  just  and 
equitable  that  the  controversy  between'  the  parties  as 
to  the  matters  alleged  in  the  complaint  and  in  the 
counter-claim  should  be  settled  in  one  action  and  by 

one  litigation. 
[*]  It  seems  to  me  that  the  case  in  hand  is  a  very 

apt  and  forcible  instance  where  the  claims  of  both 
parties  should  be  determined  in  the  same  action  by 
the  same  tribunal  and  at  the  same  time. 

The  rights  and  the  remedies  of  the  parties  to  this 
action  are  in  a  degree  relative. 

The  depth  of  the  excavation  made  or  to  be  made 
by  the  one  to  secure  his  share  of  the  water  may 
depend,  to  some  extent,  upon  the  excavation  or 
obstruction  made  by  the  other.  The  tribunal  that 
shall  determine  the  proportion  of  water  that  each 
party  is  entitled  to,  should  have  a  full  comprehension 
of  the  former  and  present  condition  of  the  bed  of  the 
river  and  of  the  obstructions  which  have  altered  this 
proportion,  and  what  changes  are  necessary  to  be 
made  in  order  to  restore  that  proportion. 

It  would  be  unsatisfactory,  if  not  unsafe,  to  deter- 
mine as  to  the  quantity  of  water  belonging  to  the 
plaintiff  and  defendant  without  a  full  knowledge  of 
the  past  and  present  situation,  and  it  would  prove  a 
waste  of  time,  if  not  altogether  impracticable,  to 
acquire  this  knowledge,  first  to  determine  the  right 
of  the  plaintiff,  and  second,  the  right  of  the  defendant 

in  a  'separate  action  to  the  water  in  dispute. 
[•]  My  conclusion  is   that  the  law  permits,  and 

good  sense  requires  that  these  conflicting  claims  of 
the  parties  should  be  determined  in  this  action. 
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McCALL,  AS  Executrix,  etc.,  of  JAMES  McCALL, 

Deceased,  Respondent,  v.  MOSCHCOWITZ 

AND  Another,  Appellants. 

N.  Y.   Court  of  Common  Pleas,   General  Term, 
June,  1886. 

§§  1013,  1316,  1349. 

Interlocutory  judgment — Beview  of  intermediate  order  on  appeal  from — 
Review  of  order  of  reference  on  appeal  from  final  judgment — Waiver 
of  objection  to  order  of  reference —  Order  of  determining  issues 
and  distributing  assets  in  action  to  dissolve  copartnership 
— Evidence — Various  rules  as  to  admission  of — Excep- 
tions to  evidence  in  equitable  action — Determina- 
tion of  referee,  how  reviewed — When  good- 
will of  business  not  partnership  asset. 

Section  1316  of  the  Code  of  Civil  Procedure, — which  provides  for  the 
review  of  an  intermediate  order,  etc.,  on  appeal  from  a  final  judg- 
ment,— does  not  authorize  the  review  of  such  an  order  on  an  appeal 
from  an  interlocutory  judgment  ['] 

It  seems,  tliat  an  order  referring  the  issues  in  a  case  for  hearing  and 
determination,  does  not  necessarily  affect  tlie  final  judgment 
within  the  meaning  of  section  1316  of  the  Code  of  Civil  Procedure, 
providing  for  the  review  of  certain  intermediate  orders  on  appeal 
from  a  final  judgment,  and  such  an  order  cannot  be  reviewed  on 
appeal  from  a  final  judgment,  although  specified  in  the  notice  of 
appeal.  ['■*] 

"Where  a  party  opposed  the  making  of  an  order  of  reference,  but, 
after  the  order  was  made,  went  before  the  referee  and  tried  the 
case,  and  took  neai-ly  one  thousand  eight  hundred  pages  of  printed 
testimony  without  objecting  to  the  referee's  right  to  proceed,  and 
waited  until  more  than  two  years  after  the  making  of  the  order  of 
reference,  and  until  the  case  had  been  decided,  before  making 
objection, — Held,  that  he  waived  any  objection  that  he  might  have 
to  the  order  of  reference. [*] 

Read  v.  Lozen  ^31  Eun,  286);^]  McNamara  v.  Canada  Steamship  Co. 
(11  Daly,  297), [6]  distinguished;  Ubsdell  v.  Root  (1  Hilt.  173); 
Claflin  D.  Farmers'  and  Citizens'  Bank  (35  N.  J.  293),  followed.  [«] 
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It  seerm,  that  ordinarily,  in  an  action  to  dissolve  a  copartnership,  if 
the  question  of  a  copartnership  is  in  issue,  that  issue  will  first  be 
determined  by  the  court  before  a  reference  for  an  accounting  will 
be  ordered,  [3]  and  that  a  compulsory  reference  under  section  1013 
of  tiie  Code  of  Civil  Procedure  can  only  be  ordered  where  the 
object  of  ilie  party  is  to  recover  the  account  relied  up()n.[^] 

Where,  in  an  action  for  the  dissolution  of  an  alleged  copartuersliip, 
the  existence  of  which  was  denied  by  the  defendants,  in  which  it 
appeared  from  the  testimony  tliat  there  had  been  previous  dealings 
between  the  parties,  and  that,  before  the  commencement  of  the 
alleged  copartnership,  the  plaintiff  had  been  aiding  the  defend- 
ants financially,  letters  written  by  the  plaintiff  to  one  who  had 
advanced  money  to  him  to  be  used  in  the  business  of  tiie  defend- 
ants were  admitted  in  evidence,  notwithstanding  defendants' 
objection,  to  show  tiie  previous  relation  between  the  parties  to  the 
action,  and  as  a  part  of  the  inducements  moving  the  plaintiff  to 
form  the  alleged  copartnership,  and  such  letters  were  expressly 
limited  to  that  purpose,  and  it  was  stated  by  the  referee  that  they 
were  not  admitted  for  the  purpose  of  proving  the  copartnership. 
Held,  no  error.  ['] 

In  an  action  to  dissolve  a  copartnership,  wherein  the  principal  issue 
was  the  existence  of  a  copartnership,  letters  written  by  the  plaintiff 
in  the  current  business  of  the  parties,  and  after  consultation  with 
one  of  the  defendants,  are  properly  received  in  evidence. [*J 

In  an  action  to  dissolve  a  coj)artnership,  the  existence  of  wjiich  is 
denied  by  the  defendants,  conversations  and  declarations  of  the 
plaintiff  with  third  persons  in  the  ordinary  course  of  transactions 
in  relation  to  the  business  of  tiie  alleged  copartnership,  which  con» 
versations  and  declarations  were  reported  by  the  plaintiff  to  the 
defendants,  are  a  part  of  the  res  gestae,  and  properly  admitted  in 
evidence.  [^] 

It  is  not  error  to  exclude  from  evidence  acts  and  declarations  of  the 
defendants  in  an  action  which  did  not  occur  in  the  presence  of  the 
plaintiff,  and  with  which  the  plaintiff  was  not  in  any  manner  con-, 
nected. ['»,"] 

It  seems,  that  entries  in  the  books  of  a  firm  are  competent  evidence  as 
to  whether  a  person  claiming  to  be  a  member  of  the  firm,  was  a 
partner. ["]  The  non-existence  of  entries  in  the  books  indicating 
that  such  a  party  was  a  partner,  cannot  be  proved  by  the  opinions 
of  two  book-keepers  who  have  examined  the  books  ;  the  books 
themselves  are  the  best  evidence.  ['^] 

One  sent  to  another  '*  for  the  purpose  of  delivering  certain  notes," 
etc.,  to  him,  is  not  in  any  sense  by  reason  of  that  fact  a  general 
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.  agent  of  the  party  sending  him,  and  is  not  authorized  to,  and  can- 
not make  admissions  which  will  be  binding  on  him.[''*] 

It  is  not  error  to  exclude  evidence  which  is  a  mere  repetition  of  tes- 
timony already  given  by  the  same  witness.  ['^] 

In  equitable  actions,  exceptions  to  evidence  are  not  regarded  if  the 
court  is  of  the  opinion  that  no  injustice  has  been  done.  ['^] 

A  witness  producing,  on  the  trial  of  an  action,  books  and  checks 
relating  to  his  transactions  witli  a  party  to  the  action,  pursuant  to 
a  subpoena  duces  tecum,  cannot  be  required  to  exhibit  them,  first,  to 
the  counsel  of  the  party  subpoenaing  him,  and  afterwards  to  the 
court,  in  the  absence  of  a  declared  intention  to  offer  them,  in  good 
faith,  in  evidence.  ['","] 

Mitchell's  Case  (12  Abb.  Pr.  249),  distinguished. [''] 

In  an  action  to  dissolve  an  alleged  copartnership,  the  existence  of 
which  was  denied  by  the  defendants,  it  was  not  error  not  to  allow 
the  defendants  to  show  the  liabilities  of  a  business  carried  on  by 
one  of  them,  with  which  the  plaintiff  was  connected  only  as  money- 
lender, and  this  would  be  so  even  if  the  plaintiff  had  been  a  part- 
ner in  that  business. ['^] 

Where  expert  witnesses  were  not  allowed  to  testify  on  the  trial  of  an 
action,  as  to  whether  or  not  certain  exhibits  already  in  evidence, 
being  statements  of  discounts  received  by  the  plaintiff,  contained 
particular  discounts, — Held,  that  these  exhibits  spoke  for  them- 
selves, that  tliey  were  the  best  evidence,  and  it  was  not  error  to 
exclude  secondary  evidence  of  the  same  fact.["] 

An  appeal  from  an  interlocutory  judgment  entered  on  the  report  of 
a  referee,  where  the  case  contains  all  the  evidence  taken,  is  to  be 
reviewed  by  tiie  general  term  and  the  evidence  examined,  as  though 
originally  presented  to  tliat  court. [^-'l 

Wiiere  the  plaintiff,  in  an  action  to  dissolve  an  alleged  copartnership, 
avers,  and  the  answer  denies,  copartnersliip  of  the  parties  thereto, 
the  burden  of  proving  that  fact  is  on  the  plaintiff.  ["] 

Instance  of  an  action  to  dissolve  a  copartnership,  in  which  the  fact 
that  a  copartnership  existed  between  the  parties  was  abundantly 
supported  by  the  evidence,  and  in  which,  if  the  referee  before 
whom  tlie  case  was  tried  had  found  the  other  way,  the  general 
term  would  not  have  disturbed  the  findings.  [", -'J 

If  a  referee  chooses  to  credit  the  positive  statements  of  one  witness 
in  an  action,  in  preference  to  the  positive  statements  of  all  the 
others  together,  the  general  term  on  appeal  will  not  disturb  his 
findings  any  sooner  than  they  would  the  findings  of  a  jury.[**] 

Quincey  v.  Young  (5  Dali/,  337),  followed. [^"J 
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It  is  a  fund:imental  rule  of  law,  that  copartnership  assets  must  first 

be  applied  to  the  payment  of  copartuership  debts.  [*'] 
It  is  well  settled  that  in  an  action  to  dissolve  a  copartnership,  where 
the  existence  of  the  copartnership  is  denied  by  the  defendants,  it 
is  first  necessary  to  ascertain   whether  or  not  the  copartnership 
existed,  and  after  it  is  found  that  it  did  exist,  then  to  determine 
how  the  firm  stands  as  to  its  general  creditors,  and  whether  or  not 
there  are  sufficient  firm  assets  to  pay  them;  after  this  is  ascertained, 
then  to  determine  what  each  partner  is  entitled  to  charge  against 
the  other  for  everything  he   has   advanced   or  brouglit  into   the 
copartnership,  and  also  to  charge  against  him  whatever  he  has 
taken  out  in  excess  of  what  he  ought;  and  lastly,  to  apportion 
between  them  the  profits  to  be  divided,  or  the  losses  to  be  made 
good,  and  ascertain  what,  if  anything,  any  partner  should  pay  to 
anotlier,  in  order  that  all  cross-claims  may  be  settled. [""] 
Where,  in  an  action  between  partners  for  a  dissolution,  all  the  issues 
were  referred  to  a  referee,  who  found  that  the  plaintiff  was  to  take 
charge  of,  and  conduct  the  financial  afTairs  of.  the  copartnership, 
and  procure  money  so  far  as  might  be  required,  and  he  was  able  to 
do,  to  carry  on  the  business,  and  that  he  advanced  and  paid  in  a 
large  sum  of  money,  of  which  sum  he  procured   $7,917.08  from  a 
certain  firm,  J,   B.   &  H.   M.  T.,   for  which  the-  defendants  had 
assigned   to   them  accounts   amounting  to  $8,489.14,  which  they 
had  agreed  to  collect  and  pay  over  to  them  through  the  plaintiff, 
/but  no    part  of   which   sum   liad   been   collected,    and   that   the 
plaintiff    was    liable   to   J.  B.  &  H.    M.  T.  for   this  amount   as 
guarantor,  and  in  the  interlocutory  judgment  directed  the  defend- 
ant to  pay  this  sum  to  J.   B.  &  H.  M.  T.,—Beld,  that  the   referee 
erred  in  making  this  direction  without  first  making   provision  for 
the   payment   of  the   general  creditors  of   the   firm,   and   before 
ascertaining  who  they   were,  and   what  amounts   were  due,  and 
before  ascertaining  the  value  of  the  assets  of  the  firm. ['',''] 
In  such  a  case,  the  defendants  should  have  the   amplest  opportunity 
to  prove  any  defense  they  or  the  plaintiff  had  to  the  loan  made  by 
J.  B.  &  H.  M.  T.,  or  to  any  part  of  it;^^]  and  if  J.  B.  &  H.  M.  T. 
had'commenced  an  action  against  the  defendants  for  any  part  of 
the  amount  the  referee  awarded  them,  and  had  made  them  princi- 
pal debtors,  or  had  done  anything  to  relieve  plaintiff,  or  if  payment 
had  been  made  on  account  of  the  loan,  or  if  anything  had   been 
paid  on  account  of  the  assigned  bill,  or  if  the  transactions  with 
them  were  tainted  with  usury,  the  defendants  should   have  been 
allowed   to  show  these  acts,  in  reduction  of  the  amount  due  the 
plaintiff  for  moneys  advanced,  and  for  which  he  had  become  liable 
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as  guarantor  or  surety ;["]  and  the  referee  erred  in  excluding  evi- 
dence tending  to  show  these  facts.  ['',*",'''] 

The  order  in  which  the  several  facts  to  be  determined  in  an  action  to 
dissolve  a  copartnership,  and  for  an  accounting,  should,  under  the 
peculiar  circumstances  of  a  case,  be  inquired  into  and  determined, 
and  the  manner  and  order  in  which  the  assets  should  be  paid  out 
and  divided,  stated,  p*,^*] 

•Where  the  plaintifif,  in  an  action  between  copartners  for  a  dissolution 
and  accounting,  only  went  into  the  business  for  a  year,  in  order  to 
establish  the  defendants'  credit,  etc.,  and  was  to,  and  did  leave  it 
at  the  end  of  the  year, — Held,  tliat  the  good-will  of  the  business 
should  not  be  included  as  an  asset  in  the  accounting,  [^] 

The  good-will  of  a  millinery  business,  which  depends  largely  on  the 
skill  of  one  of  the  members  of  the  firm  owning  it,  is  no  more  the 
property  of  the  copartnership,  or  the  subject  of  sale,  than  would  bo 
the  good-will  of  an  attorney's  business,  or  of  that  of  an  artist,  p*] 

Van  Dyke  v.  Jackson  (1  E.  D.  Smith,  419),  followed,  p] 

{Decided  June  7,  1886.) 

Appeal  by  defendants  from  an  interlocutory  judg- 
ment, entered  on  the  report  of  a  referee. 

This  action  was  brought  by  the  present  plaintiff's 
testator,  James  McCall,  to  dissolve  an  alleged  copart- 
nership between  himself  and  the  defendants,  and  for 
a  receiver  of  the  partnership  assets,  and  an  account- 
ing- 

The  answer  put  in  issue  the  formation  of  the 
copartnership,  and  the  case  came  on  for  trial  before 
the  court  at  special  term,  and  a  trial  was  commenced. 
After  the  trial  had  occupied  three  day^,  and  before  it 
was  completed,  the  justice  holding  special  term  ordered 
a  reference  of  the  issues  for  hearing  and  determination. 
Pending  the  trial  before  the  referee,  the  original 
plaintiff,  James  McCall,  died,  and  the  action  was 
revived  and  continued  in  the  name  of  the  present 
plaintiff,,  his  executrix.  (In  the  syllabi  the  original 
plaintiff  is  for  convenience  referred  to  as  the  plaintiff). 
The  referee  made  the  following  findings  of  facts  : 

"1st.  That  the  plaintiff's  testator,  James  McCall, 
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and  the  defendants,  on  January  1,  1881,  formed  and 
entered  into  a  copartnership  under  the  name  of 
Moschcowitz  Brothers,  to  continue  from  that  date  until 
January  1,  1882,  to  carry  on  the  dress-making  busi- 
ness, including  the  purchase  and  sale  of  materials, 
made  and  unmade,  and  plaintiff's  testator,  James 
McCall  was  to  take  charge  of  and  conduct  the  finan- 
cial affairs  of  the  copartnership,  and  procure  money, 
as  far  as  it  might  be  required,  and  he  was  able  to  do, 
to  carry  on  said  business  ;  the  defendant,  Schamu 
M.  Moschcowitz,  was  to  conduct  the  manufacturing, 
and  the  defendant,  Herman  Moschcowitz,  was  to  con- 
duct the  selling  department,  and  that  said  plaintiff's 
testator,  James  McCall,  according  to  the  terms  of  said 
copartnership  agreement,  was  to  receive  one- third  of 
the  profits  and  such  sum  as  he  might  from  time  to 
time  advance  to,  or  obtain  for  and  pay  into  said 
copartnership  business,  with  interest  at  six  per  cent. ; 
and  tliat  the  defendants  were  each  to  receive  one-third 
part  of  the  profits. 

"2nd.  That  the  plaintiff's  testator,  James  McCall, 
from  time  to  time,  and  up  to  and  including  December 
20,  1881,  advanced  and  obtained  and  paid  in  the  sum 
of  $28,401.69  to  and  for  the  benefit  of,  and  which  was 
used  in  the  copartnership  business,  and  that  the 
interest  of  said  sum  from  said  December  20,  1881,  to 
the  date  of  this  report,  is  the  sum  of  $4,785.68,  making 
in  the  aggregate  the  sum  of  $33,187.37,  and  that  at  the 
commencement  of  this  action  there  was  a  large  quan- 
tity of  goods  and  merchandise  and  other  i)roperty 
belonging  to,  and  debts  owing  to  the  parties  in  this 
action  in  the  said  copartnership  business,  and  that  the 
profits  cannot  be  determined  at  this  stage  of  this  refer- 
ence, because  the  property  and  effects  have  not  been 
wholly  converted  into  money. 

"3d.  That  of  said  sum  of  $28,401.09,  the  i^laintiff's 
testator,  James  McCall,  advanced  and  obtained  the 
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sum  of  $7,979.80,  from  J.  B.  &  H.  M.  Tilford,  Decem- 
ber 1,  1881,  and  the  plaintiff's  testator,  James  McCall, 
and  the  defendants  as  copartners  under  the  name  of 
Moschcowitz  Brothers  then  and  there  sold  and  de- 
livered to  said  J.  B.  &  H.  M.  Tilford,  accounts  owing 
said  JVIoschcowitz  Brothers  of  the  face  value  of 
$8,489.14,  and  which  accounts  said  firm  of  Moschcowitz 
Brothers  agreed  with  said  J.  B.  &  H.  M.  Tilford  that 
said  firm  of  Moschcowitz  Brothers  should  collect,  and 
pay  over  the  proceeds  thereof  to  said  J.  B.  &H.  M.  Til- 
ford, through  the  plaintiff's  testator,  James  McCall, 
and  said  firm  of  Moschcowitz  Brothers,  composed  of 
the  plaintiff's  testator  and  the  defendants,  agreed  that 
said  account  should  be  paid,  {sic.)  and  the  proceeds 
should  be  paid  over  to  said  J.  B.  &  H.  M.  Tilford, . 
within  three  months  thereafter,  and  the  plaintiff's  tes- 
tator individually  guaranteed  the  payment  of  said  sum 
to  said  J.  B.  &  H.  M.  Tilford  within  said  three  months, 
and  neither  said  sum  of  $8,489.14,  with  the  interest 
thereon,  nor  any  part  of  said  sum  and  interest,  has  been 
paid  to  said  J.  B.  &  H.  M.  Tilford,  but  that  the  said  firm 
of  Moschcowitz  Brothers,  composed  of  the  plaintiff's 
testator,  James  McCall,  and  the  defendants  were,  and 
are  indebted  to  said  J.  B.  &  H.  M.  Tilford,  and  the 
plaintiff,  as  the  executrix  of  the  last  will  and  testa- 
ment of  James  McCall,  is  individually  indebted  to 
said  J.  B.  &  H.  M.  Tilford  for  said  sum  of  $8,489.14, 
with  interest  thereon  after  March  1,  1882,  which 
interest  to  the  date  of  my  report  is  $1,329.96,  making 
a  total  of  $9,819.10,  which  last  sum  shall  be,  and  is 
deducted  from  the  principal  and  interest  specified  in 
the  first  conclusion  of  law,  to  wit :  said  sum  of 
$33,187.37,  for  which  judgment  is  ordered,  but  said 
sum  so  due  said  J.  B.  &  H.  M.  Tilford  with  the  interest 
is  directly  payable  to  them  out  of  the  copartnership 
property  and  effects  as  a  debt  due  by  said  copartner- 
ship of  Moschcowitz  Brothers,  and  by  the  plaintiff  as 
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executrix  as  aforesaid,  but  which  was  created  for  said 
business  of  Moschcowitz  Brothers,  and  the  estate  of 
James  McCall  should  be  discharged  from  liability 
therefor  upon  his  guaranty  of  payment,  and  also  as  a 
member  of  said  firm  of  Moschcowitz  Brothers." 

The  referee  also  granted  several  requests  to  find, 
made  by  the  defendants,  which  findings,  so  made,  are 
either  included  in  the  foregoing  findings,  or  have  no 
bearing  on  the  questions  considered  in  the  opinion. 

Upon  the  facts  found  by  him,  the  referee  made  the 
following  conclusions  of  law : 

"1st.  That  the  plaintiff  recover  judgment  against 
the  defendant  for  the  sum  of  $33,187.37,  principal  and 
interest  of  the  money  advanced  or  procured,  and  paid 
in  by  plaintiff's  testator,  James  McCall,  and  received 
by  said  copartnership,  under  the  name  of  Moschowitz 
Brothers,  and  used  in  said  copartnarship,  together 
with  her  costs  in  this  action. 

"2nd.  That  a  permanent  receiver  should  be 
appointed,  of  the  merchandise  and  other  property, 
assets  and  effects,  including  the  good-will  of  said  busi- 
ness, owned  by  said  copartnership,  or  to  which  it  was, 
has,  or  may  become  entitled,  including  all  accretions 
or  profits  arising  from  the  continuance  of  said  busi- 
ness, and  that  such  receiver,  upon  the  filing  and 
approval  of  his  bond,  be  invested  with  the  usual 
powers  of  receivers  in  like  cases,  and  that  he  immedi- 
'ately  take  possession  of,  and  convert  the  said  i)rop- 
erty,  assets  and  effects  into  money,  and  that  he,  as 
such  receiver,  pay  or  discharge  the  sum  so  advanced, 
obtained  and  paid  in  to  said  copartnership,  as  afore- 
said, by  the  plaintiff's  testator,  James  McCall,  and 
used  by  said  copartnership  in  its  business  as  aforesaid, 
with  interest  thereon  from  the  date  of  this  report ;  but 
of  said  sum,  the  sum  of  $9,819.10,  with  interest  thereon 
from  the  date  of  this  report,  shall  be  paid  directly  to 
J.  B.  &  H.  M.  Tilford,  instead  of  to  the  plaintiff,  and 
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judgment  is  ordered  accordingly,  and  the  sum  for 
which  the  judgment  is  ordered  for  the  plaintiff  is 
reduced  by  that  amount ;  and  that  such  receiver  also 
pay  or  discharge  all  other  debts  or  liabilities  owing  by 
said  copartnership  and  his  expenses  and  charges,  and 
that  then  and  thereafter,  the  plaintiff  recover  judg- 
ment against  the  defendant  for  one-third  of  such  sura 
as  may  hereafter  be  found,  on  further  hearing  before 
me,  as  hereinafter  provided  for,  to  be  the  i)rofits  of 
such,  business,  and  such  receiver  shall  i)ay  the  same 
out  of  such  money  as  may  remain  after  the  payment 
by  him  of  the  sum  so  advanced  as  aforesaid,  with 
interest  thereon,  and  the  copartnership  debts  and 
liabilities,  with  his  costs  ax^d  charges,  so  far  as  such 
money  will  pay  the  same,  and  that  such  receiver,  with 
the  remainder  of  such  money,  if  any  there  be,  shall 
pay  one-half  of  such  remainder  of  such  profits  to  each 
of  the  defendants. 

"Third.  That  the  defendants  and  Schamu  M. 
Moschcowitz,  as  receiver  hereinbefore  appointed 
herein,  within  five  days  after  the  service  of  this  report 
and  order  upon  them  and  him  as  such  receiver,  deliver 
on  demand  all  property  assets  and  effects  owned  by  said 
copartnershij^,  for  which  it  was,  has,  or  may  become 
entitled  to  have,  to  the  permanent  receiver  herein  as 
aforesaid,  and  that  said  Schamu  M.  Moschcowitz,  as 
such  receiver,  account  to  the  said  permanent  receiver 
as  aforesaid,  and  that  the  defendant,  Herman  Mosch- 
cowitz do  likewise  and  in  like  manner  account  to 
said  permanent  receiver,  and  such  accountings  shall  be 
had  before  me  as  referee  herein  on  a  notice  of  five  days, 
and  that  upon  compliance  with  and  performance  of 
this  report  and  order,  by  said  Schamu  M.  Moschcowitz 
as  receiver,  so  far  as  it  affects  him  as  receiver,  he 
'  shall  cease  to  be  such  receiver, 

"Fourth.  That  if  the  sum  so  realized  shall  be 
insufficient  to  pay  the  plaintiff  the  principal  advanced, 
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obtained  or  paid  in  by  the  plaintiff's  testator,  James 
McCall  as  aforesaid,  and  interest  and  the  debts  and 
liabilities  of  tlie  copartnership  and  the  costs  and 
charges  of  the  permanent  receiver,  then,  and  in  that 
case  the  plaintiff  shall  have  judgment  against  the 
defendants  for  the  deficiency  of  such  sum  so  advanced, 
obtained  and  paid  in  as  aforesaid  with  interest,  and 
if  such  sum  and  interest,  together  with  any  other  debt 
or  debts,  liability  or  liabilities,  owing  or  incurred  by 
said  copartnership  and  the  costs  and  charges  of  the 
permanent  receiver  be  fully  paid,  and  there  shall  be 
any  profits,  but  the  property  and  effects  shall  not,  after 
such  sums  be  fully  paid,  realize  suflScient  to  pay  the 
X)laintiff  one-third  of  such  profits,  then,  and  in  tliat 
event  the  plaintiff  shall  have  judgment  against  the 
defendants  for  such  deficiency. 

"Fifth.  That  after  the  property  and  effects  shall 
have  been  converted  into  money  and  applied,  as 
herein  provided,  to  the  payment  of  the  plaintiff  of 
the  said  sum  of  $33,187.37  and  interest  from  the  date 
of  this  report,  together  with  her  costs,  and  to  the  pay- 
ment of  the  partnership  debts  and  liabilities,  and 
costs  and  charges  of  the  permanent  receiver  before 
any  profits  of  the  said  copartnership  shall  be  divided 
as  hereinbefore  provided  for,  and  before  any  judgment 
for  any  deficiency  or  deficiencies  shall  be  entered 
against  the  defendants,  such  profits  of  the  copartner- 
ship and  such  deficiency  or  deficiencies  shall  be  deter- 
mined before  me  as  referee  herein,  and  the  defendants 
are  hereby  further  ordered  and  required  to  account 
before  me  as  such  referee." 

Interlocutory  judgment  was  entered  in  accordance 
with  these  conclusions  of  law,  and"  the  defendants 
appealed  therefrom,  and  specified  in  their  notice  of 
appeal  the  order  of  reference,  and  sought  to  have  it 
reviewed  as  an  intermediate  order  affecting  the  judg- 
ment. 
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Other  facts  are  stated  in  the  opinion  {quid  vide, 
particularly  pp.  133  ei  seq.,  post). 

A.  J.  'Diitenhoefer,  for  defendants-appellants. 

The  interlocutory  decree  is  appealable  to  this  court. 
Code  of  Civil  Fi'ocedure,  §  1349  ;  Hathaway  «.  Russell, 
7  Abb.  N.  C.  138  ;  Palmer  v.  Palmer,  13  How.  Pr.  863  ; 
Nay  lor  v.  Naylor,  19  N.  Y.  Weekly  Dig.  79  ;  Bennett 
■0.  Austin,  10  Hun,  451  ;  2  Van  Sant coord  Eq.  Pro. 
194.  In  an  action  to  dissolve  a  partnership,  if  the 
partnership  be  denied,  that  issue  must  first  be  deter- 
mined by  the  court  before  a  reference  for  an  account- 
ing can  be  ordered.  Cameron  v.  Freeman,  18  How. 
Pr.  310 ;  Graham  v.  Golding,  7  Id.  260.  The  mere 
fact  that  in  the  course  of  the  trial  matters  of  account 
were  introduced  in  evidence  as  bearing  upon  the  issue 
of  partnership,  did  not  authorize  a  reference.  The 
order  of  reference  was  therefore  a  nullity,  and  all 
proceedings  before  the  referee  were  without  jurisdic- 
tion. Streat  v.  Rothschild,  12  Abb.  N.  C.  383  ;  Kain 
V.  Delano,  11  Abb.  Pr.  N.  8.  29  ;  Camp  v.  Ingersol,  86 
JSf.  Y.  433  ;  Barnes  v.  West,  16  Hun,  68 ;  Cameron  v. 
Freeman,  18  How.  Pr.  310.  And  notwithstanding 
that  the  case  proceeded  before  the  referee,  the  order 
of  reference  can  be  reviewed  upon  appeal  from  the 
report.  Read  v.  Lozin,  31  Hun,  286.  .  .  .  This 
appeal  being  from  the  judgment  of  the  referee,  and 
the  case  containing  all  the  evidence  taken,  it  is  to 
be  reviewed  and  the  evidence  examined  as  though 
originally  presented  to  the  General  Term.  Robertson 
V.  Tillings,  8  Daly,  163  ;  Mead  v.  Smith,  28  Hun,  639 ; 
Mandeville  v.  Marvin,  30  Id.  282. 

As  the  plaintiff  had  no  interest  in  he  assets  or 
capital  of  the  business,  but  only  in  the  profits,  no 
partnership  as  matter  of  law  existed.  .  .  .  Arnold 
V.  Angel  1,  6*2  N.  Y.  508 ;  Smith  v.  Bodine,  74  Id.  30  ; 
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Richardson  v.  Hugliit't,  76  Id.  55  ;  Curry  v.  Fowler,  87 
Id.  33  ;  Cassidy  v.  Hall,  97  Id.  159. 

The  referee  erred  in  overruling  the  defendant's 
objection  to  the  admission  in  evidence  of  the  letters 
written  by  the  plaintiff  to  J.  B.  Tilford.  ...  No 
principle  is  better  settled  than  that  a  partnership  can- 
not be  established  by  the  declarations  of  a  party  assert- 
ing the  same.  Stringhara  v.  Nicholas,  4  Abb.  Ct.  App. 
Dec.  319  ;  Abb.  Trial  Ev.  279.  A  party  cannot,  either 
in  a  civil  or  criminal  proceeding  prove  his  own  declar- 
ations in  his  own  favor.  Real  v.  People,  42  N.  Y.  270. 
As  the  letters  referred  to  an  event,  which,  if  true,  had 
already  taken  place,  it  was  not  part  of  the  res  gestce^ 
and  no  transaction  was  had  between  the  parties  to  this 
action,  of  which  this  letter  in  any  aspect  can  be  con- 
sidered a  part.  Learned  v.  Tillotson,  6  iT.  Y.  Cio.  Pro. 
458,  432.  Waldele  v.  N.  Y.  C.  R.  C,  95  Id.  274.  The 
referee  erred  in  overruling  the  defendant's  objection  to 
the  admission  of  the  letters  written  by  the  plaintiff  to 
the  defendants.  These  letters  were  vv^ritten  by  plaintiff 
after  the  commencement  of  the  alleged  partnership, 
and  introduced  because  of  the  use  by  him  of  the  pro- 
noun "we,"  which  he  sought  on  the  trial  to  tbrture 
into  an  indication  of  partnership.  They  were  inad- 
missible. .  .  because  they  were  declarations  by  the 
plaintiff  in  his  own  favor,  and  were  none  the  less 
incompetent  because  addressed  to  the  defendants.^ 
Larned  v.  Tillotson,  supra.  .  .  .  The  ruling  and 
exception  taken  to  the  admission  of  the  Tilford  letter 
is  sufficient  to  raise  the  question  as  to  the  letters  sub- 
sequently introduced.  When  an  objection  is  taken  to 
evidence  of  a  specijSc  character,  and  a  decision  is  made 
as  to  its  admissibility,  the  rule  laid  down  should  be 
"observed  in  the  further  progress  of  the  trial  with- 
out vexing  the  court  with  continuous  objection  and 
exceptions  ;  nothing  is  waived  by  conforn-iing  to  this 
rule."  Dilleber  v.  Home  Life  Ins.  Co.,  69  N.  Y.  256  ; 
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Schoonraaker  v.  Wolford,  20  Hun,  166 ;  Church  v.  How- 
ard, 79  iV.  Y.  415  ;  Hobart  v.  Hobart,  62  Id.  80.  The 
referee  erred  in  refusing  to  allow  the  defendants  to 
show  that  there  was  no  entry  in  the  books  indicating 
in  any  way  that  plaintiff  was  a  partner.  .  .  .  When 
the  evidence  is  the  result  of  voluminous  facts,  or  of  the 
inspection  of  many  books  and  papers,  the  examination 
of  which  could  not  conveniently  take  place  in  court, 
the  rule  requiring  the  best  evidence  is  relaxed.  Thus 
a  witness  who  has  inspected  the  accounts  of  the  par 
ties,  though  he  may  not  give  evidence  of  their  particu- 
lar contents,  may  be  allowed  to  speak  to  the  general 
balance  without  producing  the  accounts,  and,  where 
the  question  is  upon  the  solvency  of  a  party  at  a  jDar- 
ticular  time,  the  general  result  of  an  examination  of 
his  books  and  securities  may  be  stated  in  like  manner. 
Greenleaf  on  Evidence  (14th  ed.)  129  ;  FTiil.  &  Hill, 
on  Ev.  445.  The  referee  erred  in  refusing  to  permit 
evidence  of  statements  made  by  the  plaintiffs  agent, 
Bladworth,  to  the  defendants.  .  .  .  It  is  well  set- 
tled that  if  a  party  sends  a  person  to  represent  him 
in  certain  transactions,  as  plaintiff  did  Bladworth  in 
this  instance,  whatever  was  said  or  done  by  such  agent 
or  representative  in  the  course  of  such  transaction  is 
admissible  in  evidence  against  his  principal.  Green- 
leaf  on  Evidence  (2  ed.)  182  ;  Howard  v.  Morton,  65 
Barb.  161.  Assuming  a  partnership  to  have  existed, 
the  referee  erred  in  directing  judgment  in  favor  of  the 
I^laintiff  for  $33,187.37.  If  the  plaintiff  was  not  a  part- 
ner he  could  not  recover  his  claim  in  this  action  in 
equity.  Arnold  ■».  Angell,  62  iV.  Y.  608.  If  one  part- 
ner advances  money  as  a  loan  it  constitutes  a  claim  to 
be  considered  on  the  accounting  which  cannot,  how- 
ever, be  paid  until  a  balance  has  been  struck  showing 
the  status  and  condition  of  the  business.  Bloss  v, 
Chittenden,  2  Suprm.  Ct.  {T.  &  C.)  11  ;  Atwater  v. 
Fowler,  1  Hall,  180 ;  Casey  v.  Brush,  2  Cal.  293  ;  Mur- 
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ray  v.  Bogart,  14  Johns.  318 ;  Hals  ted  v.  Sclimetzel,  17 
Id.  80  ;  Westerly  i).  Evertson,  1  Wend.  632  ;  Smith  v- 
Allen,  18  Johns.  245  ;  Gomersall  v.  Gomersall,  14  Allen 
(Mass.)  60  ;  5  Waifs  Act.  and  Def.  149 ;  Francisco  e. 
Fitch,  25  Barh.  130  ;  Holmes  v.  Higgins,  1  B.  &  C.  {Eng 
K.  Ji.)  76 ;  Farsons  on  Partnership^  p.  288,  note  c. 

D.  M.  Porter^  for  plaintiff-respondent. 

The  question  of  an  accounting  of  the  Moschcowitz 
&  Russell  firm  does  not  arise  in  this  action.  AH  of 
the  defendants  are  not  affected  by  both  copartner- 
ships. Nichols  V.  Drew,  94  iV.  Z.  22.  .  .  .  Though 
illegal  evidence  be  received,  if  there  is  enough  legal 
evidence  to  justify  a  finding,  the  judgment  will  be 
sustained.  Tenth  Nat'l  Bank  -o.  Barragh,  1  Run.,  Ill ; 
Fabbri  v.  Merchantile  Mut.  Ins.  Co.,  6  Lans.  446.  In 
equitable  actions,  exceptions  to  evidence  are  not 
regarded  if  the  court  is  of  opinion  that  no  injustice 
has  been  done.  Mulock  «.  Mulock,  1  Edw.  Ch.  14, 
18  ;  Kingsland  v.  Chittenden,  6  Lans.  15  ;  Hubbell  v. 
Schreyer,  4  Daly,  362,  382  ;  S.  C.  on  appeal,  14  Abh, 
Pr.  iV.  >S^.  284 ;  King  ».  Whaley,  59  Barh.  71  ;  Church 
-y.  Kidd,  3  Hun,  254 ;  Milliner  <&.  Lucas,  3  Id.  496. 
The  findings  of  a  referee  upon  conflicting  evidence 
will  not  be  disturbed  on  appeal,  unless  entirely  unsup- 
ported by,  or  very  clearly  against  the  weight  of  evi- 
dence, even  though  the  witnesses  were  four  to  one 
against  his  fiuding.  Wright  v.  Saunders,  65  Barh 
214;  aff'd,  36  How.  Pr.  136;  ^  Keyes,  323;  Color 
Printing  Attach.  Co.  v.  Brown,  37  N.  Y.  Super.  {J. 
&  S.)  433 ;  Fisk  Pavement,  &c.  Co.  v.  Evans,  Id.  482  ; 
aff'd,  60  iV.  Y.  640.  Every  intendment  is  in  favor  of 
the  report.  Hoyt  v.  Hoyt,  8  Bosw.  511 ;  Try  on  v. 
Baker,  7  Lans.  511.  The  findings  of  fact  must  stand 
under  the  decision  in  Talmadge  v.  Whitman,  11  Him^ 
367.  ...  By  individually  guaranteeing  the  money 
owing  to  the  Tilfords,  Mr.  McCall  became  individuajly 
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liable  as  surety  for  his  firm.  .  .  .  Morgan  v.  Skid- 
more,  d  Abb.  N.  a  92,  103.  .  .  "A  creditor  holding 
the  joint  obligation  of  a  firm,  and  also  the  separate 
obligation  of  one  of  the  copartners  as  surety  for  the 
same  debt,  is  entitled  to  payment  out  of  the  partner- 
ship assets,  in  preference  to  the  individual  creditors 
of  the  partners  ;  and,  if  he  fails  to  obtain  payment 
out  of  those  assets,  he  is  entitled  to  preference  over 
the  other  partnership  creditors  in  the  distribution  of 
the  separate  estate  of  the  individual  partner." 
Wilder  'o.  Keeler,  3  Paige,  164,  176  ;  Pond,  &c.  v. 
Starkweather,  99  iV.  Y.  411.  This  being  so,  the  plaint- 
iff can  maintain  a  suit  inequity  to  compel  the  firm 
to  pay  the  debt.  Delaware,  etc.  R.  R.  Co.  ?).  Oxford 
Iron  Co.,  38  N.  J.  Eq.  151 ;  'citing  Ranelagh  v.  Hayes,  1 
Vern.  {Eng.  Chy.)  189  ;  King  v.  Baldwin,  2  Johns.  Oh. 
654  ;  30  Alb.  Law  J.  437.  .  .  .  "A  verdict  cannot  be  set 
asicieon  bill  of  exceptions,  although  there  was  error  on 
the  trial,  if  the  error  was  such  that  it  could  do  no  legal 
injury,  and  the  rule  in  this  respect  is  the  same  in 
criminal  as  in  civil  cases."  Shorter  v.  The  People,  2 
N.  Y.  193.  .  .  Evidence  as  to  the  contents  of  the  books 
was  properly  excluded.  Russell  v.  Hudson- R.  R.  Co., 
17  N.  Y.  134,  139,  140  ;  Bigelow  v.  Hall,  91  Id.  145. 
.  .  .  Bladworth,  plaintiff's  agent,  was  not  sent  there 
for  the  purpose  of  making  admissions,  and  the  evi- 
dence was  incompetent.  Duval  v.  Covenhoven,  4 
Wend.  561  ;  Hyland  v.  Sherman,  2  E.  D.  Smith,  234. 
The  recovery  can  be  sustained,  under  Cowing  •».  Alt- 
man,  79  N.  Y.  167  ;  Knapp  v.  Simon,  96  Id.  284. 

BooKSTAVER,  J. — Upou  the  argument  the  appel- 
lants contended  that  the  interlocutory  judgment 
should  be  set  aside  because,  the  main  issue  being  as  to 
whether  or  not  there  was  a  copartnership,  the  action 
was  not  referable. 

By  section  1347  of  the  Code  of  Civil  Procedure  an 
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appeal  from  that  order  lay  directly  to  the  general 
term.  By  section  1351  the  time  for  such  appeals  is 
limited  to  thirty  days,  and  this  appeal  was  not 
taken  until  more  than  two  years  after  such  limitation 
had  e?:pired,  and  was  therefore  too  late.  But  appel- 
lants contend  that  it  is  reviewable  under  section  1316 
of  the  Code,  and  is  not  affected  by  the  expiration  of 
the  time  within  which  a  separate  appeal  might  have 
been  taken.  Section  1316  only  provides  for  reviewing 
an  intermediate  order  when  an  appeal  has  been  takeii 

from  a  final  judgment. 
[']  The  appeal  in  this  action  is  taken  from  an  inter- 

locutory Judgment,  under  section  1349,  and  this 
section  does  not  provide  for  the  review  of  an  interme- 
diate order  upon  such  appeal,  although  specified  in 
the  notice  of  appeal.  But  assuming  that  the  question 
may  be  reviewed  at  this  time,  we  think  the  order 
should  not  now  be  set  aside.  Section  1316  only  pro- 
vides for  the  review  of  an  intermediate  order  "necessa- 
rily affecting  the  final  judgment." 
[']  We  do  not  think  that  sending  the  case  to  a 
referee  necessarily  does  this.*  The  action  is  in 
equity,  and  the  issues  are  not  triable  by  a  jury,  but 
by  the  court. 

The  order  substitutes  a  referee  for  the  court.  How 
are  we  to  say  that  a  trial  before  the  referee,  instead  of 
the  court,  necessarily  affected  the  final  judgment?  If 
it  is  claimed  that  it  affected  a  substantial  right,  then 
the  appeal  should  have  been  taken  within  thirty  days, 

and  under  section  1347  of  the  Code. 
[']        It  is  true,  that  ordinarily,  in  an  action  to  dis- 
solve a  copartnership,  if  the  question  of  copart- 
nership is  in  issue,  that  issue  will  be  first  determined  by 
the  court,  before  a  reference  for  an  accounting  will  be 

*  See  Pratt  v.  Mossetter,  9  N.  T.  Civ.  Pro.  351,  where  it  was  held 
that  Jin  order  denying  a  motion  to  send-back  a  commissiou  for  fuller 
execution  did  not  necessarily  affect  the  final  judgment. 
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ordered   (Cameron   v.   Freeman,    18   How.    Pr.     310 ; 

Graham  v.  Golding,  7  Id.  260.) 
[*]  And  the  court  of  appeals  have  construed  sec- 

tion 1013  of  the  Code,  respecting  compulsory 
references,  to  include  only  the  class  of  cases  in  which 
the  immediate  object  of  the  party  is  to  recover  the 
account  relied  upon  (Camp  v.  Ingersoll,  86  iV".  T. 
433) ;  and  this  construction  has  been  followed  in  this 
court,  in  Streat  v.  Rothschild,  1'2  Ahh.  N.  C.  383. 

The  court,  in  this  case,  after  three  days'  trial,  found 
that  the  trial  of  the  action  required  the  examination 
of  a  long  account,  and  ordered  a  reference  accordingly, 
against  appellants'  objection.  But  the  appellants, 
instead  of  appealing  therefrom,  took  their  chances 
before  the  referee,  without  making  any  objection  to 
proceeding  before  him,  and  it  v^ras  not  until  after  the 
referee's  report  had  been  tiled,  and  judgment  entered 
thereon,  that  the  appellants  undertook  to  prose- 
[']  cute  their  appeaj.  As  before  shown,  we  think 
it  is  now  too  late.  The  case  of  Read  «.  Lozin  (31 
Hun,  286),  it  is  true,  decided  that  a  defendant  did  not, 
by  appearing  before  a  referee,  and  producing  and 
examining  witnesses,  waive  his  right  to  appeal  from 
the  order  denying  his  motion  to  open  the  default;'^ 
but  in  that  case,  when  he  first  appeared  before  the 
referee,  he  objected  to  the  reference  as  unauthorized^ 
and  renewed  his  objection  at  the  close  of  the  hearing 
and  immediately  appealed  from  the  order. 

The  court  there  held  that,  after  stating  their  objec- 
tion before  the  referee,  what  they  did  when  the  objec- 
tion was  overruled  was  of  a  compulsory  nature,  and 
they  were  obliged  then,  either  to  go  on  with  the  trial 
or  take  the  risk  of  injustice  being  done  them,  if  they 
failed  to  do  so,  and  the  same  doctrine  was  laid  down 
in   McNamara   v.  Canada  S.  S.    Co.,  11   Daly,   297. 

*  Tlie  default  referred  to  -was  tlie  failure  of  tlie  defendant  to 
appear  on  the  njotion  for  a  reference  and  oppose  it. 
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n  But,  in  this  case,  the  defendants  went  on  before 
the  referee  and  took  nearly  1,800  printed  pages  of 
testimony  without  objecting  to  the  referee's  right  to 
proceed  ;  and  under  the  circumstances  of  the  case,  we 
think  they  must  be  held  to  have  waived  any  objection 
to  the  order  of  reference  under  Ubsdell  v.  Root,  1 
mU.  173  ;  Claflin  v.  Farmers'  and  Citizens'  Bank,  25 

JSf:  T.  293.  ,  .      . 

The  appellants  have  urged  forty  different  objections 
and  exceptions  to  the  referee's  conduct  of  the  trial, 
his  report,  and  the  interlocutory  judgment  entered 

thereon.  ■,  .     .t. 

These  may  most  conveniently  be  considered  in  three 

groups :  ,     .         »      . 

1.  Exceptions  to  the  admission  or  exclusion  ot  evi- 
dence, and  the  conduct  of  the  trial. 

2  Exceptions  to  the  conclusions  of  the  referee  in 
regard  to  the  existence  of  a  copartnership  between 
McCall  and  the  defendants. 

3.  Objections   to   the  interlocutory    judgment  as 

entered.  , 

There  being  about  thirty  exceptions  to  the  admis- 
sion and  exclusion  of  evidence,  we  can  but  briefly 
state  our  opinion  thereon,  without  fully  setting  forth 
the  reasons  therefor. 

The  first  of  these  relate  to  the  reception  of  a  letter 
written  by  plaintiff*  to  J.  B.  Tilford,  in  May  preceding 
the  alleged  copartnership.  This  letter  was  only 
admitted  for  a  limited  purpose,  and.it  was  expressly 
stated  by  the  referee  that  it  was  not  for  the  purpose 
of  proving  the  copartnership. 

From  the  testimony  in  the  case,  it  is  manifest  that 

there  had  been  previous  dealings  between  the  parties, 

•    and  that  McCall  had  been  aiding  the  defendants  finan- 

cially,  and  the  letter  was  only  admitted  to  show  the 

previous  relations  between  the  parties,  and  as  a  part 

*  /.  e.,  the  original  plaiatiff,  James  McCall. 
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of  the  indncement  moving  McCall  to  form  the  alleged 
copartership.  It  nowhere  appears  that  this  letter 
was  relied  on  by  the  referee  to  sustain  his  finding  as 

to  the  alleged  copartnership. 
[^J  We  do  not  think  it  was  error  to  admit  the  letter 

for  this  limited  purpose  ;  but  if  it  was,  we  do  not 
perceive  how  it  injured  the  defendants.  And  we  think 
the  letters  to  Tilford,  of  ihe  dates  April  14  and  June 
16,  1880,  were  properly  received,  for  the  same  reasons. 
Appellants  also  objected  to  various  letters  written 
by  plaintiff*  to  the  defendants  after  the  formation  of 
the  alleged  copartnership.  To  their  admission  in  evi- 
dence, the  appellants  took  no  specific  objection.  But 
if  they  had,  we  think  the  letters  would  have  been 
admissible,  as  tending  to  show  the  conduct  of  the  busi- 
ness, and  the  purpose  and  intentions  of  the  parties, 
f]  All  of  the  foregoing  letters  were  written  in 

the  current  business  of  defendants,  to  borrow 
money  or  procure  credit ;  and  after  consultation  witli  S. 
M.  Moschcowitz.  McCall,  the  witness  to  whom  the  ref- 
eree seems  to  have  given  the  most  credit,  testified  :  "  All 
letters  which  I  wrote  pertaining  to  the  business,  were 
submitted  to  Mr.  Moschcowitz.  If  any  were  written  at 
the  house,  they  were  sent  to  me."  The  defendants, 
therefore,  knew  of  these  letters,  and  did  not  object  to 
nheir  contents  ;  and  they  were  properly  received  in 
evidence. 

Appellants  also  claim  that  the  referee  erred  in 
admitting  the  declarations  and  conversations  of  the 
plaintiff  with  third  jiersons,  when  neither  of  the 
defendants  were  present. 

We  have  examined  the  instances  pointed  out  by 

the  learned  counsel  for  the  appellants,  in  his  brief, 

and  do  not  think  that  any  such  conversations  or 

[°]     declarations  so  admitted  could   have   materially 

affected  the  result  arrived  at  bj?"  the  referee.     An 

*/.  e.,  the  original  plaintiff,  James  McCall. 
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examination  of  them  shows  that  most  of  these  conver- 
sations and  declarations  were  reported  to  the  defend- 
ants, and  were  a  ijart  of  the  res  gestce,  being  in  the 
ordinary  course  of  the  transactions  in  relation  to  the 
business  of  the  alleged  partnership. 

Others  of  these  conversations  were  admitted  to 
show  that  McCall  gave  directions  respecting  the  con- 
duct of  the  business,  and  still  others  were  admitted 
for  the  purpose  of  contradicting  witnesses  produced 
by  the  defendants,  and  not  for  the  purpose  of  estab- 
lishing the  copartnership. 
['"]  The  appellants  also  contend  that  the  referee 

erred  in  refusing  to  x)ermit  them  to  introduce  their 
acts  and  declarations  in  evidence  unless  they  occur- 
red in  the  presence  of  the  plaintiff. 

We  have  examined  all  the  instances  cited  by  the. 
learned  counsel  for  the  appellants.  The  first  of  these 
was  in  relation  to  a  check  given  to  a  Mr,  Dart,  but  not 
in  the  regular  course  of  the  business,  and  what  the 
defendants  or  one  of  them  said,  at  the  time,  as  to 
what  the  check  was  given  for,  was  certainly  irrelevant. 

The  next  was  in  regard  to  changing  the  account 
from  James  McCall,  attorney,  to  Moschcowitz  Broth- 
ers, and  the  question  excluded  was  not  about  a  con- 
versation with  the  defendants,  but  in  relation  to  the 
circumstances  under  which  the  change  was  made,  and 
t]iere  was  no  offer  to  connect  the  testimony  in  any 
way  with  McCall, 

The  third  was  relative  to  conversations  between 
one  of  defendants'  witnesses  and  defendants'  attorney, 
and  could,  in  no  aspect  of  the  case,  be  made  evidence 

for  or  against  either  of  the  parties  to  this  action, 
["]  All   the   other   instances   will   be    found,    on 

examination,  to  be  of  a  similar  character,  and  we 
think  the  referee's  rulings  thereon,  if  in  some 
instances  incorrect,  did  not  injure  the  defendants. 

The  next  alleged  error  which  we  now  notice  was  in 
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refusing  to  allow  the  defendants  to  show  that  there 
was  no  entry  in  the  books  indicating  that  the 
["j  plaintiff  was  a  partner.  An  examination  of  the 
proposed  testimony  shows  that  the  defendants  did 
not  seek  to  show  this  by  entries  in  the  books  them- 
selves, which  are  competent  evidence  on  the  subject 
(Frick  V.  Barber,  68  Fa.  St.  120),  but  sought  to  prove 
it  by  the  opinions  of  two  book-keepers,  after  an  exam- 
ination of  the  books.  We  think  the  referee  properly 
excluded  the  opinion  of  the  book-keepers,  as  the 
books  themselves  were  the  best  evidence. 

Appellants  claimed  tliat  they  ought  to  have  been 
allowed  to  show,  by  the  plaintiff,  that  he  informed  H. 
M.  Tilford  that  the  accounts  proposed  to  be  assigned 
to  him  were  first-class  accounts.  We  think  the  evi- 
dence entirely  immaterial  to  the  question  at  that 
time  before  the  court,  as  it  related  to  the  accounts  of 
Moschcowitz  &  Russell,  and  not  to  the  accounts  of  the 

alleged  copartnership. 
["]  The  exception  to  the  exclusion  of  the  ques- 

tion as  to  whether  or  not  S.  M.  Moschcowitz  gave 
any  directions  as  to  making  out  the  checks  or  the 
entries  in  the  books,  we  think  untenable,  because 
immediately  prior  to  that  witness  had  testified,  "I 
did  not,  after  May  1,  1880,  give  any  directions  to  Miss 
Mclntyre,  Miss  Kennedy,  Mr.  Politzer  or  Mr.  Curry, 
as  to  making  any  entries  in  the  books,  or  how  the 
checks  were  to  be  made  out,"  but  that  Mr.  McCall 
gave  the  directions  and  instructions  in  those  matters. 
The  question  was  a  mere  repetition  of  what  had 
already  been  testified  to. 

Appellants  contend  that  it  was  error  in  the  referee 
to  refuse  to  receive  in  evidence  the  "  Weekly  Bazaar" 
and  other  publications  issued  by  McCall.  We  do  not 
see  what  possible  relevancy  they  had  to  the  case,  and 

think  they  were  properly  excluded, 
p]         Appellants  next  claim  that  the  referee  should 
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have  allowed  them  to  prove  statements  made  by  a 
7nin  Mr  Bladworth,  who  was  sent  by  McCall  to  the 
San;^  ^:L  pur'pose  of  ^elivenng^— ^^^^^^^^^^ 
Ptc  He  was  not,  in  any  sense,  McOaiis  S^^« 
fgtntl'charged  with  ^^^1^^ ISi^s^  Mch 
:tld 'bf  bSd-::  rlbe"  ru«  (Highland  .  She.  . 
"-W:fMf.t^^w^^oe.oHn.e..ln^^^^^^^^^ 

the  defendants  to  show  by  John  ^^^^^^^  '^j^^J  ™T, 
rate  of  interest  in  the  notes  given  to  tl^«  P'f '"'  "'  ^^ 
Ihe  auestion,  at  that  time,  was  not  in  relation  to  tUe 
:!:;rgWen'nnderthepartne.M^^^^^^^^^^ 
vofprrpfi  to  the  old  business  of  Moscncownz.  ix. 
Besides,  the  same  evidence,  whenit  became  material, 

"^Thether'oblections  taken  by  the  appellants  to 
the  admi  sfon  or  exclusion  of  evidence,  relating  to  the 
auestton  of  copartnership,  we  have  exammed  in  detail 
^Xhile  som'e  of  them  were  undoubtedly  w«n 
„.e  do  not  think  they   could,   by   any    P^^^'^  ^'J^ 
have  affected  the  conclusion  at  which   the  referee 

r-i  ""If 'equitable  actions,  exceptions  to  eridence 
^  ^  are  not  regarded,  if  the  court  is  of  opinion  that  no 
inM:r  has/een  done.    Hubbell  ^^^^^^^^^ 

'''  -KmtB:n'^f:fumJ:..  ^ca.  3  M.  496. 

rn  '^DuriSe  progress  of  the  trial,  the  appellants . 

^-  ^    servedJB.  Tiltord  with  a  subpcena  duces  tecum 

reqX  ngh  m  to  produce  his  books  and  checks  re  at 
Tto  Ws  transactions  with  the  plaintiff,  befoeAe 
referee  which  subpoena  he  obeyed.  Appellants 
ou:;::i  then  asked  U  to  exhibit  '^ese  book^  -^ 
checks,  first  to  himself  and  «tterwards  to  the  court^ 
Thi,  the  witness  declined  to  do,  and  the  reteree 
refu;ed  to  compel  him  to  do  so,  although  appellants 
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counsel  requested  the  referee  to  compel  him  to  do  so, 
and,  this  they  claim,  was  error.    * 

An  examination  of  the  case  shows  that  when  the. 
books  and  papers  were  produced  before  the  referee,  in 
obedience  to  the  subpoena,  defendants'  counsel,  in 
various  ingenious  ways,  endeavored  to  get  certain 
entries  in  the  books  and  papers  in  evidence,  without 
offering  the  books,  etc.,  themselves.  To  these  efforts 
the  plaintiff  invariably  opposed  the  objection  that 
the  books,  etc.,  were  the  best  evidence,  and  although 
defendants  had  abundant  opportunity  to  offer  them  in 
evidence,  they  did  not  do  so,  although  no  objection 
was  made  by  plaintiff  to  their  going  in  evidence. 

The  question,  therefore,  reduces  itself  to  this ; 
Has  counsel  the  right  to  compel  the  inspection  of  the 
private  writings  of  a  witness  not  a  party  to  an  action, 
without  the  declared  intention  of  offering  them  in 
good  faith  in  evidence  ?  Were  the  question,  has  coun- 
sel the  right  to  compel  a  stranger  to  disclose  to  him 
what  he  knows  about  a  case  before  he  offers  him  as  a 
witness  1  we  think  there  could  be  but  one  answer,  and 
that  in  the  negative.  However  desirable  such  inform- 
ation may  be,  the  law  has  provided  no  way  of  com- 
pelling a  stranger  to  make  such  a  disclosure.  We 
fail  to  see  what  difference  it  makes  whether  this 
information  has  been  reduced  to  writing  and  is  in  the 
exclusive  possession  of  a  stranger,  or  exists  in  his 
memory  only. 

To  compel  a  stranger  to  exhibit  his  j^rivate  writ- 
ings to  counsel  before  they  are  (Offered  in  evidence,  or 
at  any  rate  before  such  counsel  has  declared  his  inten- 
tion to  offer  such  parts  as  may  be  material  to  the  con- 
troversy in  evidence,  would  be  fraught  with  great  dan- 
ger. Counsel  might  desire  such  an  inspection  for  the 
purpose  of  ascertaining  facts  in  relation  to  such,  a  wit- 
ness' business,  and  then  commencing  an  action  against 
him,  without  any  intention  of  offering  the  writings  in 
Vol.  X.— 9 
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evidence  in  the  action  in  which  he  was  subpoenaed  to 
produce  them.  In  this  case  it  may  well  have  been 
for  the  purpose  of  ascertaining  whether  these  writ- 
ings could  be  made  useful  to  defendants  in  a  contro- 
versy which,  as  it  appears  from  the  case,  they  then 

had  with  the  witness. 
P']  We  know  of  no  rule  requiring  the  submission 

of  such  writings  to  the  court,  except  in  case  wit- 
ness claims  a  privilege,  as  in  Mitchell's  Case  (12  Abb. 
Pr.  249).  But  in  the  present  case  witness  obeyed  the 
subpoena,  and  as  far  as  appears  claimed  no  jirivilege, 
but  was  willing  they  should  go  in  evidence  if  defend- 
ants desired  it,  which  apparently  they  did  not, 
['*]  Appellants  also  claim  that  the  referee  erred  in 

not  allowing  the  defendants  to  show  the  liabili- 
ties of  the  business  carried  on  in  1880. 

This  is  a  very  strange  claim  to  make  now,  when, 
the  defendants  in  their  answer  and  throughout  the 
trial  most  earnestly  contended  that  no  partnership 
ever  existed  between  them  and  Mr.  McCall ;  that  the 
only  relation  of  the  plaintiff's  decedent  to  them  was 
that  of  money-lender,  and  when  at  the  close  of  the 
whole  case  they  asked  the  referee  to  find  "that  no 
copartnership  of  any  kind  was,  at  any  time  or  at  any 
place,  made  or  entered  into  by  the  plaintiff's  testator 
with  the  defendants  or  either  of  them."  Defendants 
chose  the  ground  on  which  they  would  rely,  and  must 
abide  the  consequences.  , 

Beside,  if  any  partnership  existed  between  the 
plaintiff's  testator  and  any  one  in  1880,  concerning 
which  there  is  no  finding,  it  existed  with  one  of  the 
defendants  only,  and  not  with  both  ;  and  the  inquiry 
would  not  be  pertinent  to  this  issue,  which  is  as  to  a 
partnership  with  McCall  and  both  defendants. 

If  such  a  copartnership  existed  between  McCall 
and  S.  M.  Moschcowitz,  and  there  was  a  loss,  there  is 
nothing  to  prevent  him  from  commencing  an  action 
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against  the  plaintiff  as  executrix,   to   recover  what 
may  be  due  him  under  that  copartnership. 

The  referee   has  found  that  McCall  was  to  take 
charge   of   and   conduct  the    financial   affairs  of   the 
alleged  copartnership  and  procure  money  so  far  as  it 
might  be  required,  and  he  was  able  to  do,  to  carry  on 
the  business,  and  that  he  advanced  aud  paid  in  some- 
thing over  $28,000  before  the  expiration  of  the  copart- 
nership ;  that,  of  this  sum  he  procured  $7,979.80  from 
J.  B.  &  H.  M.  Tilford,  for  which  Moschcowitz  Brothers 
sold  and  delivered  accounts  belonging  to  them,  amount- 
ing to  $8,489.14,  and  which  they  agreed  to  collect  and 
j)ay  over  to  the  Tilfords,  through  McCall  ;  and  that 
no  j)art  of  said   sum  had  been  collected,  and  that 
McCall  was  liable  to  the  Tilfords  for  this  amount  as 
guarantor ;   and  in  the  interlocutory  judgment    he 
orders   this  sum  and  interest  to  be  paid  to  the  Til- 
fords. 
["J         On  the  trial,  defendants  endeavored  to  show 
that  for  a  part  of  this  amount,  J.  B.  Tilford  had 
commenced  an  action  against  the  defendants  person- 
ally, but  the  referee  excluded  the  evidence.    They 
["]   also    endeavored    to    show    from    Tilford' s    own 
books  payments  made    by    defendants   to  him, 
which  was  also  excluded. 
["]         The  referee  also  refused  defendants  permission 
to  ask  J.  B.  Tilford,  on  cross-examination,  whether 
any  of  the  accounts  assigned  to  him  had  been  paid  by 
the  parties  owing  them,  or  to  show  by  Tilford  the 
character  of  his  transactions  with   the  business,  but 

the  referee  disallowed  the  questions. 
["]  In  these  respects  we  think  he  erred  ;  for  if  the 
Tilfords  had  commenced  an  action  against  the 
defendants  for  any  part  of  the  amount  the  referee 
awarded  them,  and  had  made  them  principal  debtors,  or 
liad  done  anything  to  relieve  plaintiff's  testator,  plaint- 
iff's recovery  should  have  been  reduced  by  the  amount 
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for  which  she  was  not  liable.  So,  also,  if  payments  had 
been  made  on  account  of  the  loan  by  the  Tilfords,  or 
if  anything  had  been  paid  on  account  of  the  assigned 
bills,  such  payments  should  have  been  deducted  from 
the  amount  awarded  plaintiff  on  account  of  her  liabil- 
ity to  the  Tilfords.  Again,  if  the  transactions  with, 
the  Tilfords  were  tainted  with  usury,  as  claimed  by 
the  defendants,  and  by  reason  of  such  usury  the  plaint- 
iff was  not  responsible  to  the  Tilfords  for  the  loan,  or 
any  part  of  it,  the  defendants  should  have  been  allowed 
to  show  it  in  reduction  of  the  amount  due  plaintiff  for 
sums  advanced  by  her  testator,  and  for  which  he  was 
liable  as  guarantor  or  surety.  We  think  that  defend- 
ants should  have  had  the  amplest  opportunity  to 
prove  any  defense  they  or  McCall  had  to  the  Tilford 
loan,  or  any  part  of  it.  But,  in  our  view  of  this  case, 
these  errors  can  be  corrected  on  the  reference  herein- 
after to  be  had  in  this  action. 

The  last  of  the  exceptions  to  the  exclusion  of  evi- 
dence, which  it  is  necessary  to  notice,  are  those  in 
■which  the  referee  refused  to  allow  expert  wit- 
["]  nesses  to  testify  as  to  whether  or  not  certain 
exhibits  already  in  evidence,  being  statements  of 
discounts  received  by  the  plaintiff's  testator,  contained 
certain  particular  discounts.  These  exhibits  spoke  for 
themselves  ;  they  were  the  best  evidence,  and  we  do  not 
think  the  referee  erred  in  excluding  secondary  evi- 
dence of  the  saine  fact. 

We  now  come  to  the  consideration  of  the  question, 
whether  or  not  the  referee  erred  in  finding  that  a 

copartnership  was  established  by  the  evidence. 
["]  This  appeal  being  from  an  interlocutory  judg- 
ment entered  on  the  report  of  a  referee,  and  the 
case  containing  all  the  evidence  taken,  is  to  be 
reviewed,  and  the  evidence  examined,  as  though  origit 
nally  presented  to  this  court  (Robertson  v.  Tillings, 
8  Daly,  153;  Maudeville  z>.  Marvin,  '60  Bun,  282).   And 
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this  we  have  endeavored  to  do,  with  the  aid  of  the 

very  elaborate  briefs  presented  by  both  sides, 

["']        The  complaint  avers,  and  the  answer  denies, 

the  copartnership,  and  this  throws  the  burden  of 

proof  on  the  plaintiff  (Gatewood  v.  Bolton,  48  Mo.  78). 

We  have  endeavored  to  keep  this  in  view,  and  give  it 

due  weight. 
["]  The  testimony  is  very  voluminous  and  exceed- 

ingly contradictory,  with  no  certain  clue  to  lead 
through  the  labyrinth. 

I^rom  the  evidence,  it  appears  that,  in  1868, 
Scharau  M.  Moschcowitz,  one  of  the  defendants,  estab- 
lished the  business  of  dressmaking  in  this  city,  which, 
at  first,  was  carried  on  by  him  with  one  Elizabeth. 
Russell,  under  the  firm  name  of  Moschcowitz  & 
Russell. 

Miss  Russell  died  in  February,  1880,  after  which 
the  defendant,  Schamu  M.  Moschcowitz,  continued  the 
business  for  a  while,  as  surviving  partner. 

As  early  as  1874,  plaintiff's  testator  commenced 
loaning  money  to  the  business,  as  is  claimed  by  the 
defendants,  at  a  usurious  rate  of  interest,  being  as  high 
as  twenty- four  and  thirty,  per  cent,  per  annum.  He 
was,  at  that  time,  and  during  this  controversy, 
engaged  in  the  pattern  business  on  Union  Square, 
under  the  firm  name  of  James  McCall  &  Co. 

After  the  death  of  Miss  Russell,  the  testimony 
clearly  shows  that  Schamu  M.  Moschcowitz  was  in 
financial  difficulties,  and  that  the  business  was  not 
profitable. 

Counsel  for  the  appellants,  in  his  brief,  claims  that 
during  the  year  1880,  the  business  lost  about  $85,000. 
The  evidence  on  this  point  is  very  contradictory,  and 
fails  to  satisfy  us  that  the  losses  amounted  to  anything 
near  that  sum,  although  we  think  it  fairly  deducible, 
from  the  evidence,  that  very  little,  if  any,  profit  was 
made  during  that  year. 
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The  defendant,  Schamu  M.  Moschcowitz,  being  in 
need  of  money,  applied  to  plaintiff's  testator  for 
assistance.  The  exact;  date  does  not  appear,  but 
it  was  after  the  death  of  Miss  Russell. 

According  to  the  testimony  of  plaintiff's  testator, 
Mr.  Moschcowitz  brought  a  statement  of  the  accounts 
to  him,  and  he  and  Moschcowitz  looked  it  over  together, 
and  found  that  the  latter  was  indebted  more  than  he 
expected;  that  Moschcowitz  said  that  if  McCall  would 
go  in  with  him  for  a  year,  "  he  would  be  very  much 
pleased  for  him  to  do  so  ;"  and  that  it  was  a^eed 
between  them  that  McCall  was  to  furnish  the  money, 
and  Moschcowitz  would  attend  to  the  labor,  and  Mc- 
Call would  attend  to  the  financial  matters  ;  and  that 
the  arrangement  was  that  McCall  was  to  have  no 
interest  in  the  business  for  that  year,  but  only  in 
the  profits.  If  there  was  no  profit,  he  vv^as  to  have 
nothing. 

Under  this  arrangement,  Mr.  McCall  and  Mr. 
Schamu  M.  Moschcowitz  continued  until  January  1, 
1881. 

The  same  witness  testified  :  "  About  the  middle  of 
December,  1880,  Mr.  Schamu  M.  Moschcowitz  was  talk- 
ing about  the  business.  I  told  him  that  I  wished  to 
leave  the  business  on  January  1,  and  that  nothing 
would  induce  me  to  remain  any  longer  w^ith  it — that  I 
could  not  remain  with  it.  I  told  him  that  I  would 
instruct  the  book-keepers  to  make  out  a  general  state- 
ment of  the  affairs  of  the  business,  and  my  book 
account  for  a  general  statement." 

The  instructions  were  given  to  the  book  keeper;  Mr. 
Schamu  M.  Moschcowitz  was  present.  '-Mr.  Moschco- 
witz said  that  the  business  could  not  go  on  if  I  would 
leave  ;  that  they  were  heavily  in  debt,  and  wished  me 
to  continue  another  year."  He  then  testified  that 
there  were  several  conversations  from  that  time  up  to 
January  1,  and  continued  :  "I  said  to  Mr.  Moschcow- 
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itz  that  I  would  continue  in  business  with  him  another 
year,  as  I  saw  that  the  business  could  not  go  on  thus  : 
I  do  not  know  that  these  are  the  exact  words,  l^ut  that 
is  the  substance  :  I  saw  from  looking  over  the  books 
that  he  could  not  go  on,  and  he  said  they  could  not 
go  on  unless  I  would  continue  with  him  ;  I  told  him  I 
would  continue  with  him  on  certain  conditions;  the 
first,  that  Mr.  Herman  Moschcowitz  must  come  into  the 
business  on  January  1,  and  that  I  would  continue  with 
them  for  one  year  longer.  .  .  .  Mr.  Herman  Mosch- 
cowitz was  sent  for,  and  we  had  a  conversation  there 
together — the  three  of  ns — before  January  1.  .  .  . 
On  January  3,  the  book-keeper  and  cashier  gave  me  a 
statement ;  I  took  it  to  Mr.  Moschcowitz,  in  the  front 
room,  where  Mr.  Moschcowitz  was.  ...  I  read  off 
the  statement  to  them  which  was  given  to  me  by  the 
book-keeper,  both  in  regard  to  my  private  account  in 
the  ledger  and  a  general  statement  of  the  busi- 
ness. ...  I  then  stated  to  Mr.  S.  M.  Moschcowitz 
that  if  we  were  to  go  on  for  another  year,  and  all  work 
together  and  did  our  best,  I  thought  we  could  make 
some  money  the  next  year,  if  Mr.  Herman  Moschco- 
witz came  into  business." 

According  to  his  testimony,  the  copartnership  was 
then  formed  between  himself  and  the  defendants,  and 
it  was  agreed  that  "  Mr.  Schamu  M,  Moschcowitz  was 
to  take  the  entire  charge  and  management  of  the  work- 
ing department ;  that  Mr.  Herman  Moschcowitz  was 
take  to  the  entire  charge  and  management  of  the  floor 
department — and  that  1  was  to  take  the  entire  charge 
and  management  of  the  financial  department,"  and 
that  each  was  to  have  one-third  interest. 

Both  of  the  defendants  denied  this,  and  deny  the 
conversation  in  toto.  And  in  opposition  to  this  view, 
defendants' counsel  claims  that  the  books  show  that 
the  plaintiff,  after  the  date  of  this  alleged  ^copartner- 
ship, as  before,  was  only  a  creditor  of  the  fiim. 
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To  this,  it  is  answered  that  the  formation  of  the 
copartnership  was  purposely  kept  secret,  because  they 
all  wished  tlie  defendants  to  acquire  credit  for  them- 
selves, so  that  to  the  employees  of  the  house,  the  notes 
issued  by  it,  would  appear  to  be  business  notes,  and 
not  made  to  sell,  and  that  to  those  dealing  with  the  con- 
cern, the  paper  would  appear  to  be  double-name  paper. 

It  is  true  that  if  this  were  the  object  in  keeping  it 
secret,  those  who  purchased  or  discounted  the  note  of 
the  firm  were  deceived  ;  but  this,  if  true,  operates  as 
much  to  the  discredit  of  the  defendants  as  to  McCall. 

Defendants'  counsel  also  urges  against  plaintiff's 
theory,  that  the  defendants  drew  money  from  the 
business  as  partners,  for  their  personal  expenses  and 
otherwise,  while  the  plaintiff  did  not.  The  answer  to 
this  is,  that  plaintiff  had  his  own  business,  and  did 
not  need  to  draw  out  money  for  his  personal  expenses. 

Defendants'  counsel  also  claims  that  no  inventory 
of  the  business  was  taken  at  the  commencement  of  the 
alleged  copartnership.  This,  if  well  founded,  would 
be  a  serious  consideration.  But,  as  before  shown, 
McCall  testified  that  a  general  statement  of  the  busi- 
ness was  made  up  and  read  at  the  time  the  agreement 
was  made,  about  the  1st  of  January,  1881,  and  it  also 
appears  from  the  evidence,  that  a  complete  inventory 
of  the  business  had  been  made  about  the  time  the  first 
arrangement  was  entered  into,  between  McCall  and 
Schamu  M,  Moschcowitz. 

From  the  testimony,  it  does  not  appear  that  McCall 
demanded  an  accounting,  or  a  share  in  the  profits, 
•until  after  the  termination  of  the  copartnership  ;  and 
defendants'  counsel  claims  that  this  strongly  indicates 
that  there  was  no  copartnership.  We  fail  to  see  the 
force  of  this  reasoning.  By  the  terms  of  the  copart- 
nership, the  profits  could  not  be  ascertained  until  the 
termination  of  the  year  ;  and  within  a  reasonable  time 
after  the  termination  of  the  copartnership,  he  did 
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make  a  demand  for  his  interest  in  the  business, 
together  with  his  profits,  as  appears  by  his  letter  oi* 
February  10,  1882. 

Defendants  also  claim  that  the  manner  in  which 
the  assignments  of  debts  due  to  the  business  were 
made,  would  indicate  that  no  i)artnership  existed, 
because  in  such  assignments  it  is  stated  that  the 
accounts  were  "  sold,  assigned  and  delivered  to  James 
McCall,  and  the  above  accounts  were  lawfully  due  as 
represented,  and  against  which  there  are  no  offsets." 

But  the  reason  for  this  can  be  readily  understood, 
if  it  is  true,  as  claimed  by  the  plaintiff,  that  the 
copartnership  was  to  be  kept  a  secret.  And  the  same 
reasons  would  account  for  the  use  of  the  old  books  of 
Moschcowitz  &  Russell. 

Defendants  also  claim  that  plaintiff's  testator  was 
in  the  habit  of  receiving  commissions  and  bonuses, 
which  were  added  to  the  bills  that  were  paid  by  the 
defendants,  and  that  no  allowance  therefor  was  made 
by  the  plaintiff  to  the  defendants.  This,  if  a  fact, 
would  simply  prove  the  bad  faith  of  the  plaintiff,  and 
not  that  he  was  a  money-lender  merely.  But  plaintiff 
strenuously  denies  that  he  did  not  account  for  these 
commissions  and  bonuses,  but  insists  that  he  made 
allowance  to  the  defendants  for  them. 

Defendants'  counsel  also  urges  that  all  notes  issued 
by  the  firm  were  signed  by  one  of  the  defendants,  and 
not  by  plaintiff's  testator.  If  the  object  of  keeping 
the  copartnership  a  secret  was  to  build  up  defendants' 
credit;  etc.,  as  claimed  by  plaintiff,  this  is  readily 
accounted  for  on  that  ground. 

We  do  not  see  the  force  of  the  defendants'  objec- 
tion that  plaintiff's  testator  voluntarily  reduced  his 
interest  in  the  profits  from  one-half  to  one- third  when 
Herman  Moschcowitz  w^as  admitted  into  the  firm.  The 
reason  therefor  appears  in  the  testimony  of  McCall. 
If  the  fact  that  McCall' s  interest  in  the  copartnership 


138  CIVIL    PROCEDURE    REPORTS. 

McCall  V.  Moschcowitz. 

was  to  be  kept  secret,  and  was  kept  secret  from  the 
creditors,  there  is  no  force  in  the  objection  that  no 
notice  of  the  dissolution  of  the  copartnership  was 
served  on  them.  None  was  necessary.  They  had 
relied  on  him  as  a  guarantor,  and  not  as  a  partner, 
and  after  the  dissolution  of  the  partnership  he  gave 
notice  to  the  creditors  that  he  would  no  longer  be 
guarantor  for  the  firm. 

On  the  other  hand,  it  appears  from  the  evidence 
that  Mr.  McCall  actually  f  urnislied  and  procured  the 
money  necessary,  from  time  to  time,  to  carry  on  the 
business  ;  that  he  practically  attended  to  all  the  finan- 
cial affairs  of  the  business  (visiting  the  jjlace  almost 
daily) ;  that  the  bank  accounts  of  the  firm  were  kept 
in  his  name,  or  in  his  name  as  attorney,  and  that  all 
checks  for  payments  made  by  the  firm  were  signed  by 
him  ;  that  he  wrote  to  the  creditors  of  the  firm,  long 
before  there  was  any  disagreement  between  him  and 
the  defendants,  stating  the  fact  of  his  being  a  member 
of  the  firm,  and  his  liability  for  the  debts  of  the  firm  ; 
that  in  his  letters  he  wrote  only  as  a  partner  would 
write  ;  that  he  was  constantly  consulted  by  defendants 
about  the  business  of  the  firm  ;  that  salaries  were  not 
increased  upon  his  objection  ;  that  he  engaged  various 
employees,  among  them  Miss  Kelly,  Miss  Dunn,  Miss 
Kennedy  and  Miss  Mclntyre,  the  latter  of  whom 
corroborates  McCall  as  to  her  engagement,  and  testifies 
that  he  introduced  her  to  Mr.  Moschcowitz  as  the  young 
lady  who  would  take  charge  of  the  books,  and  that  he 
instructed  her,  in  the  defendants'  presence,  to  exam- 
ine the  accounts,  etc. 

He  also  discharged  the  employees,  among  them  Mr. 
Curry,  the  book-keeper,  and  Mr.  Politzer,  also  a  book- 
keeper, the  latter  of  whom  he  afterwards  re-engaged 
at  a  smaller  salary.  Not  only  did  he  engage  and  dis- 
charge the  employees  from  the  business,  but  advanced 
and  reduced  the  wages  of  other  emj^loyees.    He  gave 
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instructions  to  the  book-keepers  concerning  the  man- 
ner of  keeping  the  books,  and  in  matters  of  importance 
the  defendants  told  the  book-keepers  to  consult  Mr. 
McCall  about  them.  And  in  this  Mr.  McCall  is  corrob- 
orated by  Miss  Mclntyre.  He  likewise  gave  instruc- 
tions from  what  houses  goods  should  be  purchased, 
and  in  what  quantities;  and  when  he  directed  the 
employees  not  to  purchase  goods  from  certain  houses, 
they  were  not  bought  there. 

He  also  directed  Herman  Moschcowitz  of  whom  and 
in  what  amount  he  should  purchase  goods  in  Paris. 

All  the  letters  written  in  the  business,  which  were 
not  dictated  by  McCall,  were  submitted  to  him,  as 
testified  to  by  Miss  Mclntyre. 

Henry  M.  Tilford  testified  that  McCall  told  him 
he  was  a  partner  of  Moschcowitz,  and  had  an  interest 
in  the  business  ;  and  that  he  would  not  have  bought 
certain  accounts  from  Moschcowitz  Brothers,  if  McCall 
had  not  been  in  the  business.  And  Mr.  Tilford 
corroborates  McCall  in  regard  to  an  interview  between 
them,  in  the  presence  of  Schamu  M.  Moschcowitz,  in 
which  McCall  told  Tilford  that  he  and  the  defendants 
had  made  arrangements  together  in  business. 

It  is  true  that  most  of  this  testimony  was  stoutly 
denied  by  the  defendants,  and  that  McCall,  at  times, 
seemed  to  contradict  himself  in  his  testimony  ;  but  we 
think  on  a  careful  examination  of  the  case,  that  these 
apparent  contradictions  may  be  reconciled  by  bearing 
in  mind  the  difference  in  the  relations  between  the 
parties,  before  and  after  the  1st  of  January,  1881  ;  and 
that,  before  that  time,  he  had  an  interest  in  the  profits 

of  the  business  only. 
["]  From  this  condensed  recital  of  the  evidence, 

and  the  objections  urged  by  the  defendants  to 
the  copartnership,  it  will  appear  that  the  finding  of 
fact,  by  the  referee,  in  regard  to  the  existence  of  the 
copartnership,  is  abundantly  supported  by  evidence  ; 
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and  while,  if  he  had  found  the  other  way,  we  would 
not  have  disturbed  the  findings  ;  yet,  there  is  not  that 
prei)onderance  of  evidence  in  favor  of  the  defendants 
which     would  warrant    us     in    setting  his    findings 

aside. 
["]  As  well  said  by  J.  F.  Daly,  J.,  in  Quincey  v. 

Young  (5  Daly,  327):  "  If  the  referee  chose  to 
credit  Heath's  positive  statement  in  preference  to  the 
positive  statement  of  all  the  others  together,  this  court 
would  not  disturb  his  finding  sooner  than  the  finding 
of  a  jury.  The  familiar  observations  as  to  the  better 
opportunities  of  the  tribunal  which  found  the  facts  to 
judge  of  the  credibility  of  the  witnesses,  and  of  the 
want  of  such  opportunities  in  the  appellate  court, 
need  not  be  repeated  here.  We  have  no  right  to  con- 
clude that  because  the  story  of  one  witness  appears 
on  paper  to  be  more  siiccinct,  straightforward  and 
fluent  than  another,  it  embodies  the  truth  of  the  mat- 
ters in  dispute,  as  opposed  to  the  statement  of  another 
wjtness,  which  is  marked  by  inaccuracies,  or  even 
inconsistencies.  No  tribunal  will  or  can  arrive  at  the 
truth  from  such  statements,  except  the  one  which 
hears  and  sees  the  witnesses." 

We  think,  therefore,  that  the  referee's  findings  of 
the  facts  in  regard  to  the  copartnership  should  be  sus- 
tained. 

Having  arrived  at  this  conclusion,  it  remains  to 
examine  the  objections  to  the  interlocutory  judgment, 

as  entered. 
["]  It  is  a  fundamental  rule  of  law,  needing  the 

citation  of  no  authorities,  that  copartnership 
assets  must  be  first  applied  to  i)ayment  of  copartner 

ship  debts. 
['"]  We  think  it  is  equally  well  settled  that,  in 

actions  of  this  kind,  it  is  first  necessary  to  ascer- 
tain whether  or  not  a  copartnership  existed  ;  and  if  it 
is  found  that  it  did  exist,  the  next  thing  to  be  deter- 
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mined  is,  bow  the  firm  stands  as  to  its  general  cred- 
itors, and  whether  or  not  there  are  sufficient  firm 
assets  to  pay  them.  After  this  is  ascertained,  then  to 
determine  whut  each  partner  is  entitled  to  charge 
against  the  other  for  everything  he  has  advanced  or 
brought  into  the  copartnership,  and  also  to  charge 
against  him  whatever  he  has  taken  out,  in  excess  of 
what  he  ought ;  and  lastly,  to  apportion  between  them 
the  profits  to  be  divided,  or  losses  to  be  made  good, 
and  ascertain  what,  if  anything,  any  partner  should 
pay  to  another,  in  order  that  all  cross  claims  may  be 
settled  (Neudecker  v.  Kohlberg,  3  Daly,  407  ;  West 
V,  Skip,  1  Ves.  [Eiig.  Chy.']  242). 

Indeed,  plaintiff's  testator  and  his  counsel  seem  to 
have  had  this  rule  in  mind  when  the  complaint  was 
framed,  for,  in  his  prayer  for  relief,  he  asks  that  a 
receiver  be  appointed,  with  power  "to  collect  all 
debts  for  the  benefit  of  all  parties  entitled  thereto,  and 
that  the  proceeds  thereof  be  divided,  after  payment  of 

all  Just  debts  of  said  copartnership,"  etc. 
["]  In    this    case,  the   referee,  after  determining 

that  a  copartnership  existed,  and  before  ascer- 
taining the  liabilities  of  the  concern,  and  whether  it 
was  insolvent  or  not,  and  without  an  inquiry  into  the 
advances  made  by  the  defendants,  the  stock  or  capital 
contributed  by  them,  or  the  sums  to  which  they  may 
be  entitled,  or  claims  they  may  have  against  plaintift''s 
testator,  has  determined  the  amount  of  the  loans  and 
advances  made  by  him  or  for  which  he  was  liable  ; 
and  in  this  amount  has  included  a  sum  claimed  to  be 
due  the  Tilfords,  but  to  which  there  may  be  an  entire 
or  partial  defense,  as  we  have  before  pointed  out  ;  and 
has  directed  judgment  absolute  for  that  amount,  and 
directed  the  appointment  of  a  permanent  receiver  to 
take  possession  and  convert  the  property,  assets  and 
effects  of  the  copartnership  into  money  ;  and  that  he, 
as    such    receiver,  pay   and    discharge    the  sums  so 
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advanced,  obtained  and  paid  into  said  copartnership 
by  McCall,  with,  interest,  etc.,  less  the  sum  he  directed 
to  be  paid  to  the  Tilfords  ;  and  this  without  first 
making  provision  for  the  payment  of  the  general  cred- 
itors of  the  firm,  and  before  ascertaining  who  they 
were,  and  what  amounts  were  due  them,  and  before 
ascertaining  the  value  of  the  assets  of  the  firm. 

The   interlocutory  judgment  was  entered   in  con- 
formity with  the  report. 
["]  We  think  the  referee  erred  in  making  these 

directions  without  first  making  the  inquiries 
above  xx'inted  out,  as  necessary  to  be  done  in  actions 
of  this  kind,  and  that  the  interlocutory  judgment, 
except  in  so  far  as  it  adjudges  that  a  copartnership 
existed  between  plaintiff's  testator  and  the  defend- 
ants, is  erroneously  entered. 
["]  The  report  should  be  sent  back  to  the  referee 

to  inquire  and  determine  : 
First.  Who  the  general  creditors  of  the  copartner- 
ship are,  and  the  just  amount  of  their  several  claims, 
exclusive  of  the  claims  of  the  Tilfords  and  the  plaint- 
iff. 

Second.  The  just  and  true  amount  of  the  claims  of 
the  Tilfords,  and  whether  these  claims  should  be 
included  among  those  of  the  general  creditors  of  the 
firm,  or  whether  they  are  claims  against  the  plaintiff's 
testator,  as  surety  or  guarantor;  and  in  determining 
these  claims  he  should  allow  the  defendants  to  prove 
any  defense  there  may  be  to  such  claims,  either  in  law 
or  in  equity  ;  and  this,  whethier  such  defense  exists 
in  favor  of  the  defendants  or  the  plaintiff. 

Third.  To  ascertain  and  determine  the  just  and 
true  amount  of  the  loans  and  advances  made  by 
McCall  to  the  copartnership  in  his  lifetime,  including 
all  sums  for  ,whicli  he  was  liable  as  guarantor  or 
surety.  In  doing  this,  he  may  assume,  as  already 
proved  in   the  case,  that  this  amount  is  $20,421.89, 
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exclusive  of  the  Tilford  claims.  To  this  he  will  add 
the  amount  he  may  find  due  the  Tilfords,  in  case  he 
finds  their  claims  are  against  the  plaintifl',  and  not 
against  the  copartnership  ;  otherwise  he  will  add  the 
amount  of  the  Tilford  claims,  if  any,  to  that  of  the 
general  creditors  to  be  first  paid  out  of  the  copartner- 
ship effects.  The  defendants,  however,  must  be 
allowed  to  reduce  the  aforesaid  amount  of  $20,421.89, 
by  any  sum  or  sums  they  may  be  able  to  show  has 
been  paid  or  otherwise  wrongly  or  erroneously 
included  in  said  amount,  and  also  by  any  charges  or 
offsets  they  may  have  against  it,  in  law  or  in  equity,  or 
for  bonuses,  commissions  or  otherwise. 

Fourth.  To  ascertain  and  determine  what  stock  of 
capital  was  contributed  by  defendants  to  the  partner- 
ship formed  on  the  1st  of  January,  1881,  or  any  claim 
they  may  have  against  the  plaintiff,  arising  out  of 
said  copartnership. 

Fifth.  To  ascertain  and  determine  the  value  of  the 
stock,  fixtures  and  assets  of  the  copartnership  on  the 
1st  day  of  January,  1882,  and  any  profits  that  may 
have  accrued  by  reason  of  their  use  by  defendants,  and 
also  the  profits  or  the  losses  made  by  the  copartner- 
ship during  the  year  1881,  and  apportion  these  between 
plaintiff  and  defendants  in  the  proportion  of  one-third 
to  plaintiff  and  two-thirds  to  defendants. 

As  the  temporary  receiver  is  now  acting  under  the 
order  of  this  court,  and  depositing  all  moneys  col- 
lected by  him  in  it,  we  do  not  see  why  he  should  not 
be  continued  in  such  temporary  receivership  for  the 
present. 

To  the  end  that  the  referee  may  determine  the 
value  of  the  stock,  fixtures  and  assets  of  the  copart- 
nership, and  the  profits  or  losses  of  the  same,  as  above 
provided  for,  the  amended  interlocutory  judgment  to 
be  entered  on  this  opinion  should  provide  for  the 
immediate  sale  by  the  receiver,  at  public  auction,  on 
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due  public  notice,  of  all  the  stock,  fixtures  and  assets 
now  on  band  belonging  to  the  copartnership  of  1881, 
and  that  he  should  account  to  said  referee  for  the  value 
of  the  stock,  fixtures  and  assets  of  said  copartnership 
(other  than  the  good  will  of  the  business)  used  by  the  de- 
fendants, together  with  any  profits  that  may  have  been 
realized  by  defendants  by  reason  of  such  use,  deduct- 
ing  therefrom  all  reasonable  charges  and  .expenses 

incurred  by  defendants  in  using  such  stock,  etc. 
['']  We  have  intimated  above  that   the  referee 

should  not  include  the  good- will  of  the  business 
in  his  accounting.  We  think  that  this  good-will 
depends  largely  on  the  skill  of  the  defendant  Schamu 
M.  Moschcowitz,  that  it  is  no  more  the  property  of  the 
the  copartnership  or  the  subject  of  sale  than  would 
be  the  good  will  of  an  attorney's  business  or  that 
of  an  artist.  In  addition  to  this,  x>laintiff's  testator 
testified  that  he  only  went  into  business  for  a  year  in 
order  to  establish  the  defendants'  credit,  etc.,  and  was 
to  leave  and  did  leave  at  the  end  of  the  year. 

In  Van  Dyke  v.  Jackson  (1   ^.   J).   Smith,  419), 
Judge  Woodruff  says  : 
["]  "  1st.  If  it  (the  good-will)  was  attached  to  the 

place  he  was  by  the  agreement  bound  to  leave  it, 
and  the  defendants  were  not  bound  to  pay  him  for 
doing  so. 

"2nd,  If  it  was  not  thus  attached  to  the  x^l^ce  of 
business  ;  if  it  could  be  detached  and  used  separate 
therefrom  (which  to  me  at  least  is  a  novel  suggestion), 
the  defendants  have  no  more  taken  i^ossession  of  it 
than  the  plaintiff." 

If,  on  the  accounting,  the  referee  should  find  there 

were  assets  of  said  copartnership   sufficient  to  pay 

the  general  creditors  in  full,  including  the  Til- 

["]   fords — if  he  find  they  were  general  creditors — 

then  he  should  direct  such  payment  to  be  made 

by  the  receiver  at  once. 
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If  he  should  find  there  were  sufficient  assets  in 
addition  thereto  to  pay  the  plaintiff  the  loans  and 
advances  made  by  her  testator,  including  any  sums  on 
which  he  was  liable  as  surety  or  guarantor  in  full, 
then  he  should  direct  such  payment  to  be  made,  includ- 
ing interest  thereon,  from  the  20th  of  December,  1881. 

If  there  were  not  sufficient  assets  to  pay  in  full, 
then  to  pay  the  same  as  far  as  the  assets  would  go. 

If,  after  making  these  payments,  anything  should 
be  left,  he  should  direct  that  payment  be  then  made 
defendants  for  anything  that  may  be  found  due  them 
for  anything  else  than  profits  ;  and  lastly,  if  he  should 
find  there  were  any  profits,  he  should  direct  the  pay- 
ment of  one-third  of  these  to  the  plaintiff. 

The  interlocutory  judgment  should  be  amended  to 
conform  to  this  opinion.  Order  to  be  settled  by  one 
of  the  judges  of  the  general  term,on  two  days'  notice. 

No  costs  of  this  appeal  to  either  party  as  against 
the  other. 


Allen  and  Larremoee,  JJ.,  concurred. 

Vol.  X.— 10 
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WHITE,    STOKES    &    ALLEN"    v.    THE    CAXTON 
BOOK-BINDING  COMPANY. 

THE    CAXTON    BOOK-BINDING    COMPANY    v. 
WHITE,  STOKES  &  ALLEN. 

SUPEEME    COUET,     FlEST     DePAETMENT,     NeW    YoEK 

County,  Special  Term,  Apeil,  1886, 
AND  June,  1886. 

§  603. 

Injunction —  When  restraining  prosecution  of  action  in  another  State  not 

granted —  When  plaintiff  in  two  actions  for  same  cause, 

one  in  this  State  and  the  other  in  another  State, 

required  to  elect  between  them. 


As  a  general  rule,  the  courts  of  this  State  will  decline  to  interfere  by 
injunction  to  restrain  its  citizens  from  proceedings  in  an  action 
commenced  in  the  courts  of  a  sister  State,  but,  it  seems,  there  are 
exceptions  to  this  rule,  as  where  it  can  be  shown  that  the  suit 
sought  to  be  restrained  is  not  brought  in  good  faith,  or  that  it  was 
brought  for  the  purpose  of  vexing,  annoying,  and  harassing  the 
party  seeking  the  injunction.  • 

"Where,  in  an  action  to  restrain  the  prosecution  of  an  action  in 
another  State,  the  complaints  alleged  that  the  plaintiffs  were 
copartners,  and  all  residents  of  this  State;  that  they  had  no 
copartnership  property  outside  of  this  State,  except  a  few  samples 
and  debts  due  them  from  customers;  that  the  defendants  had 
brought  two  suits  against  the  plaintiffs,  one  in  New  York  State, 
and  one  in  the  State  of  Ohio,  for  the  same  debt,  and  set  forth  the 
proceedings  in  said  suits;  that  the  suit  in  Ohio  was  commenced 
for  the  sole  purpose  of  harassing  the  plaintiffs;  that  they  had 
maliciously  instituted  proceedings  in  Ohio,  and  had  attempted  to 
levy  an  attachment  against  the  debts  due  to  the  plaintiffs;  that  all 
the  witnesses  in  support  of  the  claim,  and  the  defense  in  said 
suits,  were  residents  of  the  State  of  New  York  or  its  neighborhood, 
and  the  defense  of  the  action  in  Oliio  would  cause  additional  and 
needless  expense  and  embarrassment;  that  the  levy  of  the  attach- 
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men t  affected  the  plaintiff's  credit;  that  the  plaintiffs  were  per- 
fectly solvent,  and  had  offered  to  give  security  to  pay  any  judg- 
ment recovered  against  them  by  the  defendants,  provided  the 
latter  would  stipulate  to  discontinue  the  proceedings  in  Oliio,  and 
bring  no  new  actions  outside  of  this  State,  and  that  the  defendants 
had  refused  so  to  do,  and  that  the  defendant  held  possession  under  a 
claim  of  lien,  of  property  of  the  plaintiff  which  was  of  greater  value 
than  the  entire  claim,  and  the  defendant  stated  in  an  affidavit  that 
the  suit  in  Ohio  was  begun  in  good  faith,  for  the  sole  purpose  of 
collecting  a  just  and  lawful  debt,  and  denying  that  the  property 
of  the  plaintiffs  was  of  sufficient  value  to  satisfy  its  claim, — Held, 
that  the  motion  to  restrain  the  defendants  from  prosecuting  the 
suit  in  Ohio  should  be  denied;  that  the  assertion  of  the  plaintiffs 
that  the  suit  in  Ohio  was  vexatious,  and  the  facts  stated  in  the 
plaintiff's  affidavit  to  support  tiiat  assertion,  were  not  of  sufficient 
weight  to  justify  a  court  of  equity  in  interfering. 

Where,  in  such  a  case,  the  suit  for  an  injunction  was  discontinued, 
and  the  defendant  in  the  suits  brought  in  New  York  and  Ohio 
moved  in  the  action  brought  against  them  in  New  York,  timt  the 
plaintiffs  in  such  action  elect  between  the  one  brought  in  New 
York,  and  the  proceedings  in  Ohio,  and  offered  to  give  an  under- 
taking in  the  New  York  suit,  with  two  sufficient  sureties  for  the 
payment  of  any  judgment,  which  might  be  recovered  against 
them  by  the  plaintiffs  in  the  action  in  which  the  defendants 
elected  to  proceed, — Held,  that  the  motion  should  be  granted,  and 
that  upon  the  filing  of  such  undertaking,  and  the  justification  of 
the  sureties,  if  excepted  to,  the  plaintiffs  should  be  required  to 
elect  between  the  two  actions,  and  stipulate  ta  discontinue  without 
costs,  the  one  in  which  it  elected  not  to  proceed,  and  that  in  case 
of  the  failure  to  make  such  election,  the  complaint  in  the  New 
York  action  should  be  dismissed,  with  costs. 

(Decided  by  Lawrence,  J.,  April  5,  1886;  by  Van  Brunt,  J.,  June 
8,  1886.) 

Motion  in  the  first  of  the  above  entitled  actions  for 
an  injunction  restraining  the  defendant  therein  from 
prosecuting  an  action  brought  by  it  against  the  plain- 
tiff in  the  supreme  court  of  Cincinnati,  Ohio. 

The  Caxton  Book-Binding  Company,  having  first 
sued  White,  Stokes  &  Allen,  in  the  supreme  court 
of  this  State,  to  recover  an  alleged  debt  for  book-bind- 
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ing,  in  which  suit  the  debtor  answered,  getting  up  n 
general  denial  and  counter-claim,  commenced  proceed- 
ings by  attachment  in  the  supreme  court  of  Cincin- 
nati, Ohio,  to  collect  the  same  claim.  White,  Stokes 
&  Allen  thereupon  brought  suit  here,  seeking  an 
injunction  against  the  continuance  of  the  proceedings 
in  Ohio,  and  the  commencement  of  other  proceedings 
elsewhere  upon  the  same  claim.  The  complaint  which 
was  verified,  showed  that  the  plaintiffs  were  publishers, 
in  this  State,  all  residents  here,  and  with  no  copart- 
nership property  elsewhere,  except  a  few  samples  and 
debts  due  the  firm,  but  with  customers  throughout  the 
United  States.  It  set  forth  in  detail  the  i)revious  pro- 
ceeding against  the  plaintiffs  in  New  Yor^,  and  then 
stated  that,  on  March  1st,  1886,  the  Caxton  Company 
'•for  the  sole  purpose  of  harassing  the  plaintiffs,  mali- 
ciously instituted  proceedings  in  one  of  the  courts  of 
the  state  of  Ohio,  which  as  the  plaintiffs  are  informed 
and  believe,  is  the  superior  court  of  the  city  of  Cin- 
cinnati, against  these  x>kiintiffs,  and  have  attempted 
to  levy  an  attachment  against  two  debtors  of  these 
plaintiffs,  attempting  to  thus  collect  the  same  alleged 
debt  from  these  plaintiffs,  to  collect  which  the  said 
action  in  the  supreme  court  of  the  State  of  New  York 
had  been  previously  instituted."  It  then  set  forth, 
that  all  the  witnesses  in  support  of  the  claim  and  the 
defense  to  it,  were  residents  of  New  York  or  its 
neighborhood  ;  that  the  defense  of  the  action  in  Ohio 
would  cause  additional  and  needless  expense,  and 
embarrassment ;  that  the  levy  of  attachments  affected 
the  plaintiff's  credit ;  that  they  were  perfectly  solvent 
and  well  able  to  pay  the  defendant's  claim,  as  the 
defendant  well  knew  ;  that  they  had  offered  to  give 
security  to  pay  any  judgment,  recovered  against  them 
by  the  defendants,  provided  tl\e  latter  would  stipulate 
to  discontinue  the  proceedings  in  Ohio,  and  begin  no 
new  actions  outside  of  New  York  State  ;  but  that  the 
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defendant  refused  to  give  such  stipulation  ;  and  that 
the  defendant  held  possession  under  a  claim  of  lien  of 
property  of  the  plaintiffs,  which  was  of  greater  value 
than  the  entire  claims.  Upon  the  complaint  and  cor- 
roborative affidavits  the  plaintiff  made  this  motion. 
The  defendant  submitted  affidavits  stating  that  the 
action  in  Ohio  was  begun  in  good  faith  for  the  sole 
purpose  of  collecting  a  just  and  lawful  debt ;  and 
denying  that  the  property  of  the  plaintiffs,  which  it 
held,  was  of  sufficient  value  to  satisfy  its  claims. 

Roger  Foster^  for  the  motion. 

When  a  court  of  this  State  has  first  obtained  jur- 
isdiction of  a  controversy,  which  is  pending  undeter- 
mined, it  will  enjoin  any  attempt  to  bring  the  same 
before  a  foreign  tribunal.  Canon  Denbie  ?).  McLaren, 
5  House  of  Lords  Cases,  416  ;  Fuller  v.  Lewis,  3  Abb. 
Pr.  877,  383 ;  Kittle  v.  Kittle,  8  Daly,  72  ;  Dins- 
more  V.  Neresheiraer  32  Hun,  204  ;  Debon  v.  Foster,  4 
Allen  {Mass.)  245  ;  Keyser  v.  Rice,  47  31d.  203  ;  Snook 
V.  Svvetzer,  25  Ohio  St.  516.  Even  if  this  be  not  the 
nominal  rule,  such  an  injunction  will  always  be  granted 
when  it  appears  that  the  foreign  suit  was  instituted 
maliciously  or  is  otherwise  inequitable.  Claliin  x. 
Hamlin,  62  How.  Pr.  284,287;  Dinsmore  n.  Neres* 
heimer,  32  Hun,  204.  The  fact  that  the  principal  wit- 
nesses'dwell  here  is  in  itself  a  sufficient  ground  for 
restraining  the  foreign  suit.  Kittle  v.  Kittle,  8  Daly^ 
72. 

Mir  on  Winslow,  opposed. 

This  court  will  not  entertain  a  bill  to  restrain  a 
suit  or  ])roceedings  in  the  court  of  a  sister  State,  or 
any  of  the  federal  courts.  Mead  v.  Merritt,  2  Paige, 
402;  Schuyler ^5.  Pellissier,  3  Edw.  Ch.  191;  Costers. 
Griswold,  4: Id.  364  ;  Driggs  v.Wolcott,  4  CrancJi  ( U.  S.) 
189  ;  MoKim  v.  Voorhees,  7  Id.  278.  If  the  court  has 
the  power  to  grant  such  an  injunction,  it  will  only  do 
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SO  under  very  extraoidinary  circumstances.  Burgess 
V.  Smith,  2  Barb.  C7i.  276.  The  pendency  of  an  action 
in  a  federal  court  has  been  held  no  bar  to  a  similar 
action  in  a  court  of  this  State.  Oneida  County  Bank 
V.  Bonney,  101  JV.  Y.  173. 

•  The  pendency  of  two  actions  does  not  constitute  a 
multiplicity  of  suits.  McHenry  v.  Hazard,  45  Barb. 
657.  Mere  apprehension  of  the  institution  of  other 
suits  affords  no  ground  for  the  interference  of  a  court 
of  equity.  Wolfe  v.  Burke,  56  N.  Y.  116  ;  Higli  on  Inj. 
50.  If  this  be  treated  as  a  bill  of  peace,  it  cannot  be 
maintained  until  the  plaintiff  has  established  his  right 
at  law.  The  condition  of  the  proceedings  in  Ohio, 
and  the  steps  which  had  then  been  taken,  had  not 
been  set  forth  with  suflBcient  detail.  HigJi  on  Inj.  45. 
The  sole  remedy  of  White,  Stoker  &  Allen,  if  they 
have  any,  is  in  the  courts  of  Ohio. 

Lawrence,  J.  The  general  rule  is,  that  the  Courts 
af  this  State  will  decline  to  interfere  by  injunction  to 
restrain  its  citizens  from  proceeding  in  an  action  com- 
menced in  the  Courts  of  a  sister  State.  There  are 
exceptions  to  this  rule,  as  where  it  can  be  shown  that 
the  suit  sought  to  be  restrained  is  not  brought  in  good 
faith,  or  that  it  was  brought  for  the  purpose  of  vexing, 
annoying  and  harassing  the  party  seeking  the  injunc- 
tion (Clafiin  V.  Hamlin,  62  How.  Pr.  284;  Vail  «. 
Knapp,  49  Barb.  299  ;  Dinsmore  i).  Neresheimer,  32^ 
Hun^  204 ;  Dehon  v.  Foster,  4  Allen,  545). 

In  this  case  I  do  not  think  that  the  plaintiffs  bring 
themselves  within  the  exception  to  the  general  rule. 
The  court  is  not  sufficiently  informed  as  to  the  char- 
acter and  position  of  the  suit  in  Cincinnati  to  enable 
it  to  judge  whether  that  suit  is  a  vexatious  one, 
brought  solely  for  the  purpose  of  harassing  the  defend- 
ants. The  mere  assertion  of  the  plaintiffs  that  the 
suit  in  the  Ohio  court  is  vexatious,  is  but  an  assertion^ 
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and  the  facts  stated  in  the  plaintiff's  affidavits,  appar- 
ently designed  to  support  that  assertion,  are  not  of 
sufficient  weight  to  justify  a  court  of  equity  in  inter- 
fering. Again,  it  may  well  be  doubted,  in  view  of  the 
denials  contained  in  the  defendant's  affidavits,  whether 
the  property  now  in  the  defendant's  hands  is  suffi- 
cient in  value  to  secure  their  lien. 

The  motion  for  an  injunction  on  the  papers  as  they 
now  stand  must  therefore  be  denied,  with  costs ;  but 
leave  will  be  given  to  renew  on  further  affidavits  if  the 
plaintiff  should  be  so  advised. 

White,  Stokes  &  Allen  thereupon  discontinued 
their  injunction  suit,  and  moved  in  the  action  in  New 
York  in  which  they  were  defendants  (the  second  of 
the  above  entitled  actions)  for  an  order  compelling  the 
Caxton  Company  to  elect  between  this  and  the  Ohio 
proceedings. 

Roger  Foster,  for  the  motion. 

Even  though  White,  Stokes  &  Allen  have  failed 
in  their  suit  for  an  injunction  against  the  action  in 
Ohio,  they  are  entitled  to  an  order  compelling  the  Cax- 
ton Company  to  elect  in  which  court  it  will  proceed. 
For  the  denial  of  a  preliminary  injunction  was  within 
the  discretion  of  the  court,  while  we  have  an  absolute 
right  to  an  order  compelling  an  election.  Peters  v. 
Thompson,  G.  Cooper  {Eng.  Ohy.)  294 ;  Hammond  v. 
Baker,  3  Sand.  704  ;  Nichols  v.  Nichols,  12  Hun,  428, 
430  ;  Bell  v.  Donohue,  47  N.  T.  Super.  Ct.  (15  J.  &  S.) 
468.  Although  we  have  a  right  to  such  an  order  uncon- 
ditionally, we  offer  to  give  an  undertaking  to  pay 
any  judgment  that  may  be  recovered  against  us.  The 
correct  practice  is  to  make  this  motion,  as  we  have 
done,  after  answer.    Hoffman's  Chanc.  Prac.  342. 
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Charles  W.  Moulton  and  Miron  WinsloWy  opposed. 

The  decision  of  Judge  Lawrence  denying  their 
motion  for  an  injunction  estops  White,  Stokes  & 
Allen  from  this  second  application  ;  and  makes  the 
present  question  7'es  adjudicata.  If  the  pendency  of 
a  suit  in  a  sister  State  was  a  reason  why  the  plaint- 
iff should  be  compelled  to  discontinue  an  action  in 
this,  then  it  would  be  a  defense  or  bar  to  an  action 
here.  But  it  has  been  repeatedly  held  that  a  plea  set- 
,ting  up  the' pendency  of  an  action  in  another  State  is 
bad.  Burrows  v.  Miller,  5  How.  Pr.  61 ;  Cook  v.  Litch- 
field, 5  Sand.  330  ;  Oneida  County  Bank  •y.  Bonney, 
101  N.  T.  173.  As  an  election  has  not  been  demanded 
by  demurrer  or  answer,  it  has  been  waived.  Code  of 
Ciml  Procedure,  §§  498  and  499.  If  an  election  is 
ordered,  it  should  be  upon  condition  that  not  only 
White,  Stokes  &  Allen  give  security  for  payment  of 
any  judgment  against  them,  but  also  pay  the  costs 
including  the  sherijff's  fees,  and  the  expenses  of  serv- 
ing them  by  i)ublication  in  the  Ohio  suit. 

Yan  Brunt,  J.,  granted  the  motion,  without  opin- 
ion ;  and  an  order  was  entered  providing  "  that  within 
two  days  after  the  filing,  by  the  defendants,  of  an  un- 
dertaking with  two  sufficient  securities  to  be  approved 
by  the  court  or  a  judge  thereof,  for  the  payment  by 
them  of  any  judgment  which  may  be  recovered  against 
them,  by  the  plaintiffs  in  the  action,  in  which  it  elects 
to  proceed,  and  the  justification  of  such  sureties,  if 
excepted  to,  upon  one  day's  notice,  the  plaintiff  shall 
file  in  the  office  of  the  clerk  of  this  court  a  written 
election  to  proceed  against  the  defendants  either  in 
the  action  in  Ohio,  or  the  action  in  this  court,  and  a 
written  stipulation  to  discontinue  forthwith,  without 
costs,  the  action  in  which  it  elects  not  to  proceed, 
and  all  proceedings  by  attachment  or  garnishee  pro- 
cess or  otherwise  therein  or  therewith  connected  ;  and 
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that  in  case  the  plaintiff  shall  fail  to  file  within  said 
time  such  an  election  and  stipulation,  the  complaint 
herein  shall  be  dismissed,  with  costs." 


NEW  YORK   CENTRAL  &  HUDSON  RIVER  R. 
R.   CO.   V.   SHEPHERD. 


SuPEEME  Court,  Fifth  Department,  Erie  County, 
Special  Term,  June,  1886. 

§§  111,  661. 

Arrest — When  order  of  arrest  in  proper  form.  —  When  prisoner  not  dis- 

chargedfrom,  under  section  111  of  the  Code  of  Civil 

Procedure.* — Construction  of  statute. 

An  order  of  arrest  requiring  the  sheriff  "to  arrest  the  defend- 
ant  and  to  hold  him  to  bail  in  the  sum  of  $25,000 

in  a  written  undertaking,  executed  by  two  or  more  sufficient  sure- 
ties to  the  effect  tliat  the  defendant  shall  at  all  times  render  him- 
self amenable  to  any  mandate,  which  may  be  issued  to  enforce  a 
final  judgment  against  him  in  tlie  action,  and  return  the  order 
.  .  .  .  as  prescribed  by  law,"  is  in  proper  form  and  is  a  man- 
date. [>] 
The  word  '*  mandate  "  in  section  111  of  the  Code  of  Civil  Procedure 
(as  enacted  by  Laws  of  1886,  chap.  672)  providing  for  the  dis- 
charge from  imprisonment,  without  any  formal  application  being 
made  therefor,  in  certain  cases,  of  a  person  imprisoned,  ''  under  an, 
execution  or  other  mandate  against  the  person  to  enforce  tiie  recov- 
ery of  a  sum  of  money,"  is  used  in  the  same  connection  and  sense 
as  the  word  execution,  and  the  language  clearly  contemplates  that 
each  has  reference  to  enforcing  the  payment  of  amounts  already 
establislied.[«] 

A  person  imprisoned  under  an  order  of  arrest,  issued  before  judg- 
ment, in  an  action,  cannot  be  discharged  from  imprisonment  pur- 
suant to  section  111  of  the  Code  of  Civil  Procedure. [*,^,^] 

{Decided  June  11,  1886.) 

*  See  People  ex  rel.  Lust  v.  Grant,  post,  p.  158;  also  other  decis- 
ions under  section  111  and  note  following  that  case.  ' 
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Application  by  the  defendant  for  his  discharge 
from  imprisonment  under  an  order  of  arrest. 

The  opinion  states  sufficient  facts. 

Brundage  &  Weaver,  for  defendant  and  motion. 

McMillan  S  Pooley,  for  plaintiff,  opposed. 

CoRLETT,  J. — More  than  six  months  ago  the  plaint- 
iff commenced  an  action  against  the  defendant  to 
recover  a  large  sum  alleged  to  have  been  wrongfully 
converted  by  the  defendant.  An  order  of  arrest  was 
obtained,  and  the  defendant  was  held  to  bail  in  the  sum 
of  $25,000,  in  default  of  which  he  was  committed  to  jail 
in  Wayne  county.  Afterwards  such  proceedings  were 
had  that  his  imprisonment  was  continued  in  the  county 
of  Erie. 

It  appeared  upon  the  hearing,  as  the  court  held, 
that  he  had  been  imprisoned  upon  the  order  of  arrest 
for  more  than  six  months. 

The  law  authorizing  a  discharge  was  passed  Janu- 
ary 14,  1886,  and  read  as  follows  : 

''No  person  shall  be  imprisoned  within  the  prison 
walls  of  any  jail,  for  a  longer  period  than  three  months, 
under  an  execution  or  any  other  mandate  against  the 
person  to  enforce  the  recovery  of  a  sum  of  money  less 
than  $500  in  amount,  or  under  a  commitment  upon  a 
fine  for  contempt  of  court,  in  the  non-payment  of  ali- 
mony or  counsel's  fees  in  a  divorce  case  when  the 
amount  so  to  be  paid  is  less  than  the  sum  of  $500, 
and  when  the  amount  in  either  of  said  cases  is  $500 
or  over,  such  imprisonment  shall  not  continue  for  a 
longer  period  than  six  months.  It  shall  be  the  duty 
of  the  slieriff,  in  whose  custody  any  such  person  is 
held,  to  discharge  such  person  at  the  expiration  of 
said  respective  periods  without  any  fonnal  applica- 


CIVIL    PROCEDURE    REPORTS.  155 

New  York  Central,  «&;c.  R.  R.  Co.  v.  Shepherd. 

tion  being  made  therefor.  No  person  shall  be  impris- 
oned within  the  jail  liberties  of  any  jail  for  a  longer 
period  than  six  months,  upon  any  execution  or  other 
mandate  against  tlie  person,  and  no  action  shall  be 
commenced  against  the  sheriff  upoa  a  bond  given  for 
the  jail  liberties  by  such  person  to  secure  the  benefit 
of  such  liberties  as  provided  in  articles  fourth  and 
fifth  of  this  title,  for  an  escape  made  after  the  expira- 
tion of  six  months'  imprisonment  as  aforesaid. 

"Notwithstanding  such  a  discharge  in  either  of 
the  above  cases,  the  judgment  creditor  in  the  execu- 
tion, or  the  person  at  whose  instance  the  said  man- 
date was  issued,  has  the  same  remedy  against  the 
property  of  the  person  imprisoned  which  he  had  before 
such  execution  or  mandate  was  issued,  but  the  pris- 
oner shall  not  be  again  imprisoned  upon  a  like  process 
issued  in  the  same  action,  or  arrested  in  any  action 
upon  any  judgment  under  which  the  same  may  have 
been  granted,  except  in  a  case  hereinbefore  specified. 
Nothing  in  this  section  shall  afiCect  a  commitment  for 
contempt  of  court."  • 

The  command  in  the  order  of  arrest  under  which 
the  defendant  is  impriifeoned  is  as  follows  : 
[']  "You  are  required   forthwith   to  arrest   the 

defendant  in  this  action,  if  he  is  found  within 
your  county,  and  to  hold  him  to  bail  in  the  sum  of 
$25,000  by  a  written  undertaking  executed  by  two  or 
more  sufficient  sureties  to  the  efi'ect  that  the  defend- 
ant shall  at  all  times  render  himself  amenable  to  any 
mandate  which  may  be  issued  to  enforce  the  final 
judgment  against  him  in  the  action,  and  return  this 
order  with  your  proceedings  thereunder  as  prescribed 
by  law." 

This  order  is  in  proper  form,  and  is  a  mandate. 

The  defendant's  contention  is  that  the  above  sec- 
tion applies  to  orders  of  arrest  as  well  as  to  executions 
or  mandates  to  enforce  a  payment  of  money  issued 
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after  final  judgment  or  order  determining  the  amoun'J 
to  be  paid. 

This  order  is  to  the  effect-that  the  defendant  shall 
keep  himself  where  he  would  be  amenable  to  a  future 
execution  or  mandate, issued  to  enforce  the  final  judg- 
ment in  the  action. 

It  is  not  a  mandate  to  enforce  the  recovery  of  a  snm 
of  money,  but  to  prevent  him  from  placing  himself 
where  another  mandate  cannot  be  served.  Although 
the  plaintiff  claims  to  recover  a  large  amount  of  money, 
it  does  not  follow  that  it  will  recover  anything. 

It  may  turn  out  on  the  trial,  if  one  is  ever  held, 
that  the  plaintiff's  claim  is  entirely  unfounded.  In 
other  words,  that  the  defendant  is  not  guilty  of  the 
conversions  charged,  or  any  of  them. 

In  that  case,  the  command  in  this  order  will  cease 
to  have  any  effect  or  impose  any  obligation.  If,  on 
the  other  hand,  the  plaintiff  should  recover  a  sum  of 
money,  the  present  order  could  not  be  used  to  enforce 
its  payment ;  another  mandate  would  be  issued  for 
that  purpose.  The  present  order  would  be  fully  sat- 
isfied by  the  defendant  keeping  himself  where  the  new 
mandate  could  be  served,  and  the  moment  it  was  served 
the  present  order  would  be  satisfied. 

The  title  to  the  section  of  the  new  law  is  "  Impris- 
onmen  t  on  Execution."  That  is  an  important  element; 
in  determining  the  design  of  the  legislature  (Brick  v. 
Tanner,  36  Run,  52,  55). 

The  intent  of  the  legislature  is  further  evidenced 
by  the  following  portion  of  the  section  : 

''Notwithstanding  such  a  discharge  in  either  of 
the  above  cases,  the  judgment  creditor  in  the  execu- 
tion,  or  the  j)erson  at  whose  instance  the  said  mandate 
was  issued  has  the  same  remedy  against  the  proj)erty 
of  the  person  imprisoned  which  he  had  before  such 
execution  or  mandate  was  issued." 

This  language  is  not  consistent  with  the  idea  that 
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the  legislature  intended  it  should  apply  to  an  order  of 
arrest  before  judgment. 

The  plaintiff  had  no  remedy  against  the  property 
of  the  defendant  at  the  time  it  procured  this  order  of 
arrest ;  no  demand  had  been  established  which  entitled 
the  plaintiff  to  enforce  payment  out  of  the  defend- 
ant's property. 
[']  In  the  last  quotation  the  word  "mandate"  is 

used  in  the  same  connection  and  sense  as  execu- 
tion ;  the  language  clearly  contemplates  that  each  has 
reference  to  enforcing  the  payment  of  amounts  already 

established. 
[']  Here,  then,  we  have  the  title  of  the  act ;  the 

fact  that  it  provides  for  the  enforcement  of  the 
payment  of  a  sum  of  money  ;  that  it  leaves  the  right, 
after  discharge,  to  proceed  against  the  property  as 
before  the  j)rocess  was  issued.  In  addition  to  this,  the 
order  is  not  to  enforce  the  recovery  of  a  sum  of  money, 
as  above  shown.  There  is  abroad  distinction  between 
a  mandate  requiring  the  defendant  to  hold  himself 
amenable  to  a  new  mandate,  and  one  issued  to  enforce, 
the  payment  of  money  after  its  amount  is  established. 
The  learned  counsel  for  the  defendant  argues  that 
the  purposes  of  the  law  and  reasons  for  it  include  an 
order  of  arrest.  It  seems  the  legislature  assumed  that 
it  would  be  easier  for  a  man  to  get  bail  to  keep  himself 
where  future  papers  could  be  served  than  it  would  be 
for  him  to  pay  the  money.  It  therefore  provides  that 
he  could  not  be  imprisoned  only  so  long  for  failure  to 
pay;  besides,  if  the  act  applies  to  an  order  of  arrest,  then 
the  provision  in  the  mandate  would  become  of  no  value 
after  he  had  been  imprisoned  under  it  the  length  of 
time  required,  because  the  only  object  of  the  condition 
is  that  he  keep  his  body  where  a  process  could  reach 
him.  This  would  be  of  no  avail  after  his  discharge 
from  arrest  under  this  law. 

Section  572  of   the   Code   of  Civil   Procedure,  as 
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amended  by  the  same  chapter,  provides  for  prompt 
action,  in  default  of  which  the  defendant  may  obtain 

his  discharge. 
[*]  No  doubt  is  entertained  as  to  the  proper  con- 

struction of  the  act.  It  cannot  be  held  to  include 
an  order  of  arrest ;  it  is  very  clear  that  the  legislature 
did  not  so  intend. 

The  same  conclusion  was  reached  at  a  special  term 
held  in  the  city  of  New  York,  on  June  25,  1886,  by 
Justice  Van  Brunt  (People  ex  rel.  Rodding  v.  Grant, 
Sheriff  of  the  city  of  New  York.)* 

The  application  must  be  denied. 


PEOPLE  ex  rel.  LUST  v.  GRANT,  Sheriff  of  the 
City  and  County  of  New  York. 

PEOPLE,  ex  rel.  SALOMON  v.  SAME  (Four  cases). 

Supreme  Court,    First   Department,    New  York 
County,  Special  Term,  September,  1886. 

§§  111,  141  et  seq.^: 

Discharge 'from  imprisonment — Section  111  of  the   Code,  to  what  case 

aiyplicable — Is  constitutional — Should  be   liberally  construed — 

Jail  liberties — Order  of  arrest  is  a  mandate. 

Section  111  of  the  Code  of  Civil  Procedure  (as  enacted  by  Laws  of 
1886,  chapter  672), — limiting  the  time  that  a  person  may  be 
imprisoned  within  tlie  prison  walls,  or  the  jail  liberties  of  any  jail, 
under  an  execution  or  any  other  mandate  against  the  person,  etc.,  in 
a  civil  action, — applies  wliether  the  person  imprisoned  is  held  under 
an  execution  or  an  order  of  arrest  or  any  other  mandate  against  tlie 

*  Reported  post. 

t  See  N.  y.  C.  &  IT.   R.  R.  Co.    v.    Shepherd,   ante,  p.   153,  also 
other  cases  and  note  under  this  section,  post. 
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person  ;  [^^^"]  the  purpose  and  effect  of  the  section  is  to  limit  the 
time  of  imprisonment  in  civil  actions,  to  the  period  specified  in  the 
statute,  or,  at  least,  to  such  period  upon  any  one  process  that  can 
be  employed  in  the  course  of  a  civil  action,  except  for  contempt  of 
court,  other  than  that  consisting  of  the  non-payment  of  alimony 
and  expenses  of  matrimonial  actions •,p,'']  and  after  the  expiration 
of  the  specified  period  it  becomes  the  active  duty  of  the  sheriff  to 
discharge  all  persons  so  imprisoned,  without  condition  or  exception, 
from  his  custody  without  formal  application. [*] 

The  direct  effect  of  the  enactment  (by  Laws  of  1886,  chap.  G72),  of 
section  111  of  the  Code  of  Civil  Procedure,  was  to  discharge  all 

.  persons  who  had  been  imprisoned,  under  any  mandate  against  the 
person,  in  a  civil  action,  tlie  time  specified  in  that  section,  whether 
they  were  restrained  in  actufj  confinement  within  said  walls  or 
within  the  jail  liberties. [^J 

Section  111  of  the  Code  of  Civil  Procedure  (as  enacted  by  Laws  of 
1886,  chapter  672)  is  constitutional,  [']  and  being  a  humane  and 
remedial  act  should  be  liberally  construed. p] 

Imprisonment  within  the  jail  liberties  of  a  jail  has  a  fixed  and  well 
defined  legal  signification  ;  it  cannot  now,  and  never  could  have 
resulted  but  from  one  course  of  procedure,  and  that  way  was,  and 
is,  for  the  person  imprisoned,  whether  under  an  order  of  arrest  or 
execution  against  the  person,  to.  give  the  sheriff  having  him  in 
custody  under  an  order  of  arrest,  an  undertaking  in  a  penalty  of 
twice  the  sum  in  which  the  sheriff  was  required  to  hold  him  to  bail, 
or  if  he  is  in  custody  under  an  execution,  then  a  bond  in  a  penalty 
twice  the  sum  directed  to  be  collected  by  the  execution,  p] 

An  order  of  arrest  is  a  mandate  withiji  the  meaning  of  section  111  of 
the  Code  of  Civil  Procedure.  ['] 

{Decided  September^  1886.) 

Certiorari  for    discbarge  from    imprisonment    of 
the  relators  Lust  and  Salomon. 

The  opinion  states  the  material  facts. 

Julius  T.  FranJc,  for  relator,  Lust,  and  motion  in 
in  first  case. 

Blumensteil  &  Hirsch^  for  relator,  Salomon,  and 
motion  in  the  other  four  cases. 
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Towiisend,  Dyett  c&  Einstein^  for  David  Levy 
(creditor  of  Salomon),  opposed. 

Cochran  &  Clarke^  for  the  sheriff,  opposed. 

Potter,  J. — It  appears  from  the  petition  for  the 
writ  of  certiorari  and  from  the  sheriff's  return  thereto, 
that  the  relator  [Lust]  was  arrested  and  put  into  the 
common  jail  of  the  County  of  New  York,  by  virtue  of 
an  execution  against  his  person  issued  upon  a  judgment 
in  an  action  in  which  an  order  of  arrest  was  granted 
and  which  was  never  vacated  or  modified.  Such  arrest 
was  made  in  the  month  of  February,  1885.  Upon  the 
19th  day  of  that  month  the  relator  gave  to  the  late  sher- 
iff Davidson  a  bond  or  undertaking,  in  due  form  of  law, 
for  the  liberties  of  the  jail,  and  upon  the  election  to 
that  office  of  the  respondent,  the  relator,  in  the  month 
of  January,  gave  him  a  bond  for  the  liberties  of  the 
jail.  So  far  as  appears,  therefore,  the  relator  has  been 
a  prisoner  within  the  jail  liberties  for  some  eighteen 
months.  He  now  applies  by  certiorari,  served  upon 
the  sheriff  and  the  sureties  in  the  bond  for  the  liber- 
ties of  the  jail,  to  show  cause  for  his  imprisonment. 

The  sheriff  makes  return  to  this  writ  these  facts, 
and  claims  that  he  does  not  restrain  the  relator  or 
assume  to  exercise  any  control  over  him  in  any- 
wise, and  that  he  is  advised  that  he  has  not,  since  the 
giving  of  the  bond,  and  in  the  absence  of  his  sur- 
render by  the  sureties  any  right  to  the  control  of  the 
relator,  and  that  before  any  right  accrued  to  him  to 
take  the  relator  into  his  custody  by  such  surrender, 
an  act,  chapter  672,  amending  section  111  of  the  Code, 
was  passed  by  the  Legislature,  providing  that  prison- 
ers upon  the  limits  should  be  discharged  after  remain- 
ing there  six  months. 

The  sureties,  in  their  return  to  the  writ,  allege  tha( 
the  relator  is  detained  by  them  within  the  liberties 
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b^  virtue  of  said  execution  and  bonds  for  the  liberties 
conditioned  that  the  relator  should  remain  a  true  and 
faithful  prisoner,  and  should  not  at  any  time  go  with- 
out the  liberties  of  the  Jail  until  discharged  by  due 
course  of  law.  These  are  the  facts  of  the  case  respect- 
ing the  relator  Lust. 

Other  applications  are  also  pending  before  me  for 
the  discharge  of  Robert  Salomon,  who  was  arrested  on 
the  9th  day  of  February,  1886,  at  the  suit  of  four  dif- 
ferent plaintiffs,  under  orders  of  arrest  granted  by  a 
judge  in  four  separate  and  distinct  actions,  and  upon 
that  day  as  many  separate  bonds,  in  due  form  of  law, 
were  given  in  his  behalf  for  the  liberties  of  the  jail  in 
the  city  and  county  of  New  York,  where  he  remained 
on  the  9th  day  of  August,  1886,  when  this  application 
for  his  discharge  was  presented  to  the  court.  Neither 
of  said  actions  has  been  tried  or  proceeded  to  judg- 
ment, but  are  all  now  at  issue. 

The  sheriff  and  the  plaintiffs  in  the  several  actions 
by  their  respective  counsel,  oppose  the  discharge  of 
the  defendant  Salomon,  upon  the  ground  that  the 
defendant  Salomon  is  not  entitled  to  be  discharged 
under  the  amendments  of  the  Code  contained  ia chap- 
ter 672  of  the  Laws  of  1886. 

As  my  examination  of  these  amendments  in  their 
application  to  the  case  of  Lust,  necessarily  involved 
an  examination  of  the  other  amendments  as  applica- 
ble to  cases  like  Salomon's,  who  have  been  imprisoned 
within  the  liberties  of  the  jail  for  six  months,  and  inci- 
dentally to  another  class  who  have  been  imprisoned 
within  the  jail  six  months,  under  orders  of  arrest  sim- 
ply and  without  bail  of  any  kind,  I  have  thought  it 
would  serve  economy  of  time  to  give  my  views  of  these 

classes  of  cases  in  one  opinion, 
n  It  may  be  well  at  the  outset  to  consider  the 

state  of  the  law  existing  when  these  amendments 
to  it  were  made  the  evils  to  be  corrected,  and  the 

Vol.  X.— 11 
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objects  to  be.attained  by  the  amendments.  Power 
was  given  by  the  existing  laws  to  enforce  liabilities  in 
civil  actions  by  imprisonment  of  the  person  under  cer- 
tain circumstances  for  long  and  undefined  periods,  and 
such  power  was  exercised  in  numerous  cases  to  the 
fullest  extent  of  which  the  power  was  susceptible. 

A  sense  of  common  humanity  springing  from  the 
peoj)le  of  the  State  prompted  the  late  legislature  to 
reduce  and  fix  the  limit  of  imprisonment  as  a  means 
of  enforcing  a  civil  liability.  Accordingly,  the  legis- 
lature passed  the  act  under  consideration,  and,  by  sec- 
tion 7  of  it,  gave  it  immediate  effect  and  declared  it 
applicable  to  all  imprisoned  debtors — not  simply  to 
those  who  should  be  thereafter  imprisoned  but  to  all 
who  then  were  in  actual  confinement  or  within  the  jail 
liberties  under  any  mandate  against  the  person  there- 
tofore issued. 

Nor  did  the  legislature  stop  with  this  declaration 
of  the  law  and  leave  it  for  the  imprisoned  to  avail 
himself  of  its  benefits  by  his  own  action,  but  it 
imposed  the  duty  upon  the  sheriff  of  each  county 
within  the  State  to  discharge  within  five  days  from 
the  passage  of  the  law  all  persons  in  their  custody 
who  are  entitled  to  be  discharged  under  section  111 
of  the  Code  as  amended. 

That  brings  us  to  the  consideration  of  section  111, 
which  is  as  follows: 

"  Sec.  111.  No  person  shall  be  imprisoned  within 
the  prison  walls  of  any  jail,  for  a  longer  period  than 
three  months  under  an  execution  or  any  other  man- 
date against  the  person  to  enforce  the  recovery  of  a 
sum  of  money  less  than  five  hundred  dollars  in 
amount,  or  under  a  commitment  upon  a  fine  for  con- 
tempt of  court  in  non-payment  of  alimony  or  counsel 
fees  in  a  divorce  case  where  the  amount  so  to  be  paid 
is  less  than  the  sum  of  five  hundred  dollars,  and 
where  the  amount  in  either  of  said  cases  is  five  hun- 
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dred  dollars  or  over,  such  imprisonnfent  shall  not  con- 
tinue for  a  longer  period  than  six  months.  It  shall  be 
the  duty  of  the  sheriff  in  whose  custody  any  such 
person  is  held,  to  discharge  such  person  at  the  expir- 
ation of  said  respective  periods  without  any  formal 
application  being  made  therefor.  No  person  shall  be 
imprisoned  within  the  jail  liberties  of  any  jail  for  a 
longer  period  than  six  months,  upon  any  execution  or 
other  mandate  against  the  person,  and  no  action  shall 
be  commenced  against  the  sheriff  upon  a  bond  given 
for  the  jail  liberties  by  such  person  to  secure  the  ben- 
efit of  such  liberties  as  provided  in  articles  fourth  and 
fifth  of  this  title,  for  an  escape  made  after  the  expira- 
tion of  six  months'  imprisonment  as  aforesaid.  Not- 
withstanding such  a  discharge  in  either  of  the  above 
cases,  the  judgment  creditor  in  the  execution  or  the 
person  at  whose  instance  the  said  mandate  was  issued 
has  the  same  remedy  against  the  proi:)erty  of  the  per- 
son imprisoned  which  he  had  before  such  execution  or 
mandate  was  issued,  but  the  prisoner  shall  not  be 
again  imprisoned  upon  a  like  j)rocess  issued  in  the 
same  action,  or  arrested  in  any  action  upon  any  judg- 
ment under  which  the  same  may  have  been  granted, 
except  in  a  case  hereinbefore  specified.  Nothing  in 
this  section  shall  effect  a  committment  for  contempt 
of  court." 

I  quote  the-entire  section  in  order  to  present  the 
general  scheme  and  spirit  of  the  act.  It  is  the  plain 
intention  of  the  legislature  to  embrace  within  the 
benign  influence  of  this  section,  every  person  then 
[']  or  thereafter  imprisoned,  either  within  the  prison 
walls  or  within  the  liberties  of  any  jail  and 
whether  under  any  execution  or  any  other  mandate 
against  the  person,  and  to  limit  their  imprisonment  to 
the  specified  periods  of  three  months  for  the  recovery 
of  sums  under  $500  and  to  six  months  for  the  recovery 
of  sums  of  $500  and  over.     It  is  then  made  the  active 
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duty  of  the  sheriff  to  discharge  all  such  persons  with- 
out condition  or  exception  from  his  custody,  after 
the  expiration  of  such  j)eriod,  and  without  any  formal 
application  being  made  therefor.  The  next  para- 
graph of  the  section  is  "no  person  shall  be  imprisoned 
within  the  jail  liberties  of  any  jail  for  a  longer  period 
than  six  months  upon  any  execution  or  other  mandate 
against  the  person,  and  no  action  shall  be  commenced 
against  the  sherijff  upon  a  bond  given  for  the  jail 
liberties  by  such  person  to  secure  the  benefits  of  such 
liberties  as  provided  in  articles  fourth  and  fifth  of 
this  title,  for 'an  escape  made  after  the  expiration  of 

six  months  imprisonment  as  aforesaid." 
['J  There  would  not  seem   to  be  any  room  for 

doubt  or  cavil  in  relation  to  the  meaning  of  this 
I)aragraph.  Imprisonment  within  the  jail  liberties  of 
a  jail  has  a  fixed  and  well  defined  legal  signification 
(Peters  v.  Henry,  6  Johns.  278  ;  Brown  v.  Peoi:)le, 
75  N.  Y.  437,  440).  It  cannot  now,  and  never  could 
have  resulted  but  from  one  course  of  procedure,  and 
that  way  was  and  is  for  the  person  imprisoned, 
whether  under  an  order  of  arrest  or  execution  against 
the  person,  to  give  the  sheriff  having  him  in  custody 
a  bond,  if  he  is  in  custody  under  an  order  of  arrest, 
in  a  penalty  of  twice  the  sum  in  which  the  sheriff  was 
required  to  hold  him  to  bail,  or  if  he  is  in  custody 
under  an  execution,  then  a  bond  in  a  j^enalty  twice 
the  sum   directed   to  be  collected    by  the  execution 

{Code  Cio.  Pro.  §§  149,  150). 
[*]  The  prisoner  whether  he  is  held  under  an  exe- 

cution against  his  body  or  order  of  arrest,  is  enti- 
tled to  give  bond  for  the  liberties  of  the  jail,  and 
having  given  the  bond  provided  by  statute,  is  abso- 
lutely entitled  to  be  discharged  from  such  imprison- 
ment after  six  months  under  the  amendment  of  section 
111  of    the   Code,   whether  such  imprisonment  was 
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originally  under  an  execution  or  any  other  mandate 

against  his  person. 
[^]  However  counsel  may  discuss  or  criticise  the 

language  in  the  former  part  of  section  111,  viz., 
"  under  an  execution  or  any  other  mandate  against  the 
person  to  enforce  the  recovery  of  a  sum  of  money," 
such  criticism  or  restricted  meaning  has  no  applica- 
tion to  the  words  "or  other  mandate  against  the  per- 
son," in  the  the  third  paragraph  of  the  section.  I  am 
quite  clearly  and  decidedly  of  the  opinion,  after  such 
examination  as  my  limited  time  would  allow,  of  the 
state  of  the  law  before  these  amendments,  that  the 
purpose  and  effect  of  these  amendments  were  to  limit 
the  period  of  imprisonment  in  civil  actions  to  six 
months,  or  at  least  to  six  months  upon  anyone  process 
that  can  be  employed  in  the  course  of  a  civil  action, 
except  for  contempts  of  court  in  other  respects  than 
the  non-j)aynient  of  alimony  and  expenses  of  matri- 
monial actions.  It  seems  to  me  that  the  purpose  and 
language  of  the  law  and  amendments,  and  their 
harmony  and  consistency,  require  such  construction. 

Some  of  the  reasons  for  such  construction  will  be 
[°]    found  in  th6  fact  that  the  act  is  to  take  effect  from 

the  day  of  its  j)^ssage,  and  its  direct  effect  in 
express  terms  was  to  discharge  all  persons,  whether 
restrained  in  actual  confinement  within  the  said  walls 

or  within  the  jail  liberties  under  any  mandate 
[^]    against  the  person.     There  was  no  constitutional 

consideration  in  the  way  of  passing  such  an  act 
for  these  jDrovisions  of  law  have  relation  to  the 
remedies  for  rights,  and  not  to  the  rights  themselves. 

It  is,  moreover,  a  humane  and  remedial  act,  and 
[']     as  such,  should  receive  a  liberal  construction,  and 

that  construction  which  will  best  promote  the 
object  of  the  legislature. 

This  view  that  six  months  is  the  maximum  period 
of  imprisonment,  is  confirmed  by  the  x^rovisions  con- 
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tained  in  section  572  of  the  Code  as  amended,  that  the 
plaintiff  is  no  longer  to  have  the  absolute  right  to 
imprison  the  defendant  in  a  civil  action. 

If  the  plaintiff  unreasonably  delays  the  trial  or 
neglects  to  enter  judgment,  or  to  issue  execution  against 
the  person  for  ten  days  after  it  is  in  his  povrer  to  do 
either,  or  for  three  months  in  any  event,  or  where  the 
plaintiff  in  an  action,  or  a  judgment  creditor  delays 
the  enforcement  of  his  remedies  by  collusion,  or  for 
the  purpose  of  allowing  the  defendant  to  remain  in 
prison  under  a  mandate  in  another  action,  before  issu- 
ing the  mandate  which  he  may  issue,  so  as  to  produce 
a  continued  and  extended  imprisonment  by  virtue  of 
separate  mandates  in  different  actions,  the  defendant 
may  apply  to  the  court  to  be  discharged  from  cus- 
tody in  the  action  in  which  he  is  imprisoned,  or  to  be 
relieved  altogether  from  imprisonment  under  a  man- 
date in  another  action  in  which  he  has  not  been 
imprisoned,  and  when  so  discharged,  he  shall  not  be 
arrested  upon  any  execution  issued  upon  the  judgment 
in  said  action.  Nor  do  I  think  it  a  very  serious  or 
weighty  consideration  in  the  construction  of  this  act, 
that  the  language  employed  in  the  fore  part  of  section 
111  is  "  Or  any  other  mandate  against  the  person  to 

enforce  the  recovery  of  a  sum  of  money." 
["]  An  order  of  arrest  is  a  mandate.    It  is  an  order 

by  a  court  or  judge,  commanding  the  sheriff  to 
arrest  the  defendant,  and  to  detain  him  until  he  shall 
give  one  of  the  bonds  conditioned  as,  or  make  the 
deposit  required  by  law  for  his  release  (§  3243). 

Justice  CoRLETT  held,  in  so  many  words,  in  N.  Y.  C,  & 
H.  R.  R.  Co.  -0.  Shepherd  (10  N.  Y.  do.  Pro.  153),  that 
an  order  of  arrest  in  that  case  granted  by  a  judge  is  a 
mandate.  The  language  above  quoted  is  used  to  char- 
acterize the  action — like  the  phrase,  "An  action  for 
the  recovery  of  a  sum  of  money,"  or  "  An  action  for 
the  recovery  of  money  only,"  and  to  distinguish  from 
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actions  for  equitable  relief  or  matrimonial  actions  or 
actions  for  specific  performance,  in  which  orders  or 
mandates  to  imprison  arise  from  contempt  of  court,  for 

disobedience  to  its  judgments  or  orders. 
[*']  It  may  be  well,  for  distinction  sake,  to  char- 

acterize orders  of  arrest  in  actions  for  the  recov- 
ery of  a  sum  of  money  in  this  way,  and  when  used  in 
the  alternative  with  "  execution,"  its  meaning  clearly 
indicates  a  class  of  mandates  distinct  from  executions. 
If  it  means  the  same  thing  as  "execution,"  then  the 
legislature  was  guilty  of  tautology.  It  may  be  said, 
in  an  exact  sense,  that  an  order  of  arrest  is  a  mandate 
against  the  person  to  enforce  the  recovery  of  a  sum  of 
money  ;  not  necessarily  a  recovery  already  had,  for 
that  would  be  an  execution,  but  a  recovery  to  be  had 
in  the  progress  of  the  action.  Its  office  is  to  have  the 
defendant  where  the  sheriff  may,  without  going  out- 
side of  his  county,  takes  the  defendant's  body  in  enforc- 
ing the  Judgment  for  the  recovery  of  money.  This 
mandate  is  satisfied  in  law,  when  the  defendant  shall 
give  the  sheriff  a  bond  that  will  be  amenable  to  the 
process  of  the  court,  viz.,  an  execution  upon  the  Judg- 
ment, or  a  bond  that  he  will  not  depart  from  the  liber- 
ties, and  so  be  amenable  to  the  execution  to  enforce 
the  recovery.  The  practical  effect  is  the  same  in 
either  case. 

Now,  we  have  before  seen  that  the  defendant 
may  become  a  prisoner  upon  the  liberties,  whether 
arrested  upon  a  Judge's  orders  or  upon  an  execution, 
and  when  a  prisoner  upon  the  liberties,  he  is  abso- 
lutely entitled  to  his  discharge  after  he  has  been 
within  the  Jail  liberties  six  months.  It  would  appear 
very  anomolous  indeed  that  a  defendant  may  be 
arrested  and  confined  within  the  walls  of  a  Jail  indef- 
initely upon  a  Judge's  order,  and  yet  by  giving  bond 
for  the  liberties  after  his  arrest  upon  such  order,  he 
could  have  the  freedom  of  the  whole  city  and  county 
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of  New  York  for  six  months,  and  after  that  expired 
the  freedom  of  the  whole  world. 

The  construction  that  the  -maximnm  time  of 
imprisonment  is  six  months,  will  avoid  another  incon- 
sistency, and  which  would  seem  to  be  a  hardship. 
Under  an  execution  against  the  person  where  the 
defendant's  fraud  or  wrong  is  proved  and  adjudicated, 
it  is  conceded  he  can  only  be  imprisoned  for  a  jjer- 
iod  of  six  months,  but  yet  it  is  claimed  that  under 
a  judge's  order  of  arrest,  though  his  fraud  or  wrong 
has  not  been  proved  or  adjudged,  and  may  never  be, 
he  may  be  imprisoned  indefinitely. 

The  title  of  the  act  under  consideration  and  the 
various  sections,  not  relating  to  executions,  amended 
by  it,  would  indicate  that  it  was  not  intended  to  aj)ply 
solely  to  imprisonment  under  executions.  The  title 
of  the  act  is  "an  act  to  amend  the  Code  of  Civil  Pro- 
cedure." 

They  are  amendments  of  various  sections  of  the 
Code  in  relation  to  imprisonment  under  executions 
and  mandates  in  order  of  arrest,  and  the  sections 
amended  are  to  be  found  in  the  chapters  two  and  seven 
of  the  Code  ;  the  former  of  which  is  entitled  "  Powers, 
duties  and  liabilities  of  a  sheriff  or  other  ministerial 
officer  in  the  execution  of  the  process  or  other  man- 
date of  a  court  or  a  judge  in  a  civil  action,"  and  the 
latter  is  entitled  "  General  provisional  remedies  in  an 
action." 

My  conclusion  is  that  the  relator  and  the  defend- 
ant are  entitled  to  be  discharged  from  imprisonment. 
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WARSHAUER  v.  WEBB,  and  Another. 

City  Co  et  of  New  York,  Special  Teem,  Septem- 
ber, 1886. 

§  111. 

Discharge  from  imprisonment. — Section  111  not  applicable  to  persons 
imprisoned  under  order  of  arrest, 

.Section  111  of  the  Code  of  Civil  Procedure  (as  enacted  by  Laws  of 
1886,  chap.  672,  §  5), — limiting  the  period  that  a  debtor  may  be 
imprisoned  on  civil  process, — relates  to  those  detained  on  final  pro- 
cess, and  not  to  those  held  under  orders  of  arrest.  The  term  "  man- 
•date  "  in  said  section  was  used  to  denote  final  process,  and  is  not  to 
be  confounded  with  orders  of  arrest,  which  the  legislature,  by  the  act 
adopting  said  section,  continued  in  force  by  the  use  of  plain  and 
unmistakable  language, 

|N.  Y.  Central  &  Hudson  River  R,  R.  Co.  v.  Shepard  (10  K  Y.  Civ. 
Pro.  153),  followed.  People  ex  rel.  Lust  v.  Grant  (10  Id.  168),  not 
followed. 

i{Decided  September  23,  1886,) 

Motion  by  the  defendant,  Webb,  that  an  order  of 
■arrest  be  vacated  and  that  a  deposit  made  in  lieu  of 
[bail  be  returned  to  him. 

An  order  for  the  arrest  of  the  defendant  in  this 

action  was  granted  herein,  on  October  19,  1885,  and 

,the  defendants  were  both  arrested  thereunder  on  the 

!same  day.     The   said  order  required   the  sheriff  to 

[forthwith  arrest  the  defendants  and  to  hold  them  to 

bail  in  the  sum  of  $1,700.     The  defendants  immedi- 

[ately  after  their  arrest  delivered  to  the  sheriff  a  certi- 

'lied  check  for  the  sum  of  $1,700,  in  lieu  of  the  bail 

.required  by  the  order  of  arrest,  and  the  sheriff  accepted 

said  check  in  lieu  of  bail  and  released  the  defendants 

[from  custody.     On  December  17,  1885,  the  sheriff  paid 

[said  sum  of  $1,700  into  court  and  took  a  certihcate  of 

deposit  from  the  clerk  therefor.     On  May  7,  1886,  the 

defendant,  William  Call,   Jr.,   was  by  order  of  the 

Icourt  discharged  from  the  order  of  arrest  therein,  and 

[in  September,  1886,  the  defendant,  Webb,  upon  proof 
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of  the  foregoing  facts,  and  that  the  money  deposited 
as  aforesaid  belonged  to  him,  made  this  motion. 

William  H.  H.  Russell,  for  defendant  and  motion. 

Morris  Ooodhart,  for  plaintiff,  opposed. 

McAdam,  Ch.  J.— The  act  of  1886  (chap.  672),  sec- 
tion 5,  limiting  the  period  of  imprisonment  of  debtors 
in  jail  on  civil  process,  relates  to  those  detained  on 
final  process  and  not  to  those  held  under  orders  of 
arrest.  The  different  sections  of  the  act  sufficiently 
discriminate  between  mesne  and  final  process  to  show- 
that  the  term  "  mandate,"  which  might  otherwise  have 
been  held  to  include  an  order  of  arrest  {Code,  §  3343, 
subd.  2),  was  not  used  in  the  sense  which  justifies  such 
a  construction.  The  term  mandate  was  used  to  denote 
final  process,  and  was  not  to  be  confounded  with 
orders  of  arrest,  which  the  Legislature  by  this  very 
act  continued  in  force  by  the  use  of  plain  and  unmis- 
takable language.* 

It  is  hardly  possible  that  the  Legislature  could 
have  intended  by  one  section  to  authorize  arrests  upon 
order  of  the  court  or  any  judge  thereof,  to  be  granted 
at  the  commencement  of  the  action,  and  in  the  next 
section  provide,  in  effect,  that  if  the  case  of  the  defend- 
ant so  arrested  was  not  reached  upon  the  calendar 
and  disposed  of  within  three  months  (where  the 
amount  involved  was  less  than  $500)  or  within  six 
months  (where  the  amount  exceeds  that  sum),  that  the 
defendant  was  to  be  discharged  as  of  course,  f  when  the 
very  object  of  the  arrest  was  to  secure  the  defendant's 
appearance  to  answer  the  final  writ  which  might  be 
issued  against  him  after  the  trial  was  had.  Such  a 
construction  would  do  violence  to  every  just  principle 

*  /.  c,  by  the  amendments  to  sections  549,  550,  551,  &c.,  of  the 
Code  of  Civil  Procedure,  contained  in  said  act. 

t  Section  572  of  the  Code  of  Civil  Procedure  as  amended  by  Imvos 
of  1886,  chap.  672. 
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of  interpretation  and  destroy  the  utility  of  arresls  in 
civil  actions  as  a  provisional  remedy.  It  would  ren- 
der valueless  the  bonds  required  from  arrested  debtors 
to  render  themselves  amenable  to  final  process,  and 
would  destroy  the  security  of  any  deposit  made  in 
lieu  of  bail  for  appearance  to  answer  final  process. 

The  present  case  furnishes  an  illustration  of  this 
consequence.  The  defendant  on  his  arrest  deposited 
$1,700  iu  lieu  of  bail,  and  now  moves  to  vacate  the 
arrest,  and  to  have  his  deposit  returned  to  him  under 
the  act  of  1886,  because  niore  than  six  months  have 
elapsed  since  the  time  of  his  arrest.  The  act,  accord- 
ing to  my  interpretation,  furnishes  no  right,  and  is 
not  capable  of  any  such  meaning.  To  this  extent  I 
disagree  with  the  opinion  of  Potter,  J.,  in  the  People 
ex.  rel.  Lust  v.  Grant,  10  iV.  Y.  Civ.  Pro.  158  ;  and 
concur  in  the  opinion  of  Corlett,  J.,  in  N.  Y.  Central 
R.  R.  Co.  v.  Shepard,  10  iT.  Y.  Civ.  Pro.  153.  Habeas 
corpus  certainly  would  not  lie  in  this  instance,  because 
the  defendant  is  neither  deprived  of  his  liberty  nor  of 
any  rights  which  the  act  of  1886  guarantees. 

The  motion  to  vacate  the  order  of  arrest,  or  to 
direct  a  return  of  the  deposit  made  in  lieu  of  bail,  will 
therefore  be  denied,  but  without  costs. 

Note  on  Section  111  of  the  Code  of  Civil  Procedure, 
Section  111  was  enacted  by  chapter  672  of  the  Laws  of  1886,  entitled 
"An  act  to  amend  the  Code  of  Civil  Procedure,"  which  was  passed  June 
15,  1886,  and  took  effect  on  the  same  day.  The  constitutionality  of 
the  act  and  its  application  to  those  imprisoned  at  the  time  of  its  pas- 
sage, was  upheld  by  Judge  Potter  in  People  ex  rel.  Lust  v.  Grant 
{ante,  p.  158),  and  has  been  tacitly  recognized  by  not  being  questioned 
in  a  number  of  other  cases  (  Vide,  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Shep- 
ard, ante,  p.  153;  Warshauer  v.  Webb,  ante,  p.  169,  and  cases  reported 
post  in  this  note). 

In  People  ex-  rel.  MacDonald  v.  Grant,  sheriff,  etc.,  People  ex  rel. 
Monett «.  Same,  and  People  ex  rel.  Chatillon  v.  Same  (Supreme  Court, 
First  Department,  New  York  County,  Special  Term,  decided  June  23, 
1886),  the  constitutionality  of  section  111  was  questioned  by  counsel 
OR  the  ground  that  it  ofEected  the  obligation  of  contracts.     It  appeared 
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ia  those  cases  that  all  the  relators  were  then  in  custody;  that  the  rela- 
tor MacDonald  had  been  imprisoned  since  March  12,  1886,  under  an 
execution  issued  against  his  person  upon  a  judgment  recovered  in  an 
action  in  the  N.  Y.  superior  court,  in  favor  of  Charles  E.  Hovey  and 
"William  P.  Doyle,  for  $51,254.70;  that  the  relator  Monett  had  been 
imprisoned  since  June  18,  1883,  under  an  execution  issued  against  his 
person  upon  a  judgment  recovered  against  him  in  the  city  court  of 
Brooklyn,  in  favor  of  Henrietta  Wood,  by  Sarah  Wood,  her  guardian 
ad  litem,  for  $6,447.48  ;  and  that  the  relator  Chatillon's  imprisonment 
dated  from  October  12,  1884,  and  was  under  an  execution  issued 
against  his  person  upon  a  judgment  for  $201.50,  recovered  against  him 
by  Christopher  and  Noah  Sweezey  on  October  14,  1884. 

Applications  were  made  for  the  relator's  discharge  by  habeas  corpus, 
and  DoNOHUE,  J.,  granted  the  applications,  and  thereby  expressly  sus- 
tained the  constitutionality  of  said  section. 

[/S'.  F.  Kneelandy  for  relator  and  motion.  William  H.  Clark 
{Cochran  &  Glm%  attorneys),  for  the  sheriflF,  opposed.] 

In  People  ex  rel  Kiernan  v.  Grant,  sheriff,  etc.  (Supreme  Court, 
First  Department,  New  York  County,  Special  Term,  decided  June  25, 
1886),  the  relator,  who  had  been  imprisoned  either  in  jail  or  within 
the  jail  liberties  since  1883,  under  an  execution  issued  against  his  per- 
son upon  a  judgment  against  him  in  favor  of  one  John  Cunningham, 
applied  by  habeas  corpus  for  his  discharge  from  imprisonment,  on  the 
ground  that  he  was  entitled  thereto  under  section  111  of  the  Code  of 
Civil  Procedure,  and  Donohue,  J.,  granted  his  motion,  and  ordered 
him  to  be  discharged. 

[Gilbert  R.  Hawes,  for  relator  and  motion.  William  H.  Clark 
{Cochran  <&  Clarh,  attorneys),  for  the  sheriff,  William  B.  Tullis,  for 
the  judgment  creditor.] 

There  seems  to  be  no  doubt  of  the  right  to  be  discharged  under  this 
section  of  a  person  who  has  been  imprisoned,  and  in  actual  custody 
under  an  execution  issued  upon  a  judgment,  or  under  a  commitment 
upon  a  fine  for  contempt  of  court,  in  the  non-payment  of  alimony  or 
counsel  fee,  in  a  divorce  case  for  a  period  of  three  months,  where  the 
amount,  the  recovery  of  which  is  sought  to  be  enforced  by  the  process, 
or  the  alimony  or  counsel  fee  is  less  than  $500,  or  six  months  where  such 
amount  exceed  $500.  It  also  seems  to  be  undisputed  that  where  a 
person  has  been  imprisoned  within  the  jail  liberties  of  any  jail  for  six 
months  under  such  an  execution,  his  imprisonment,  and  the  liability 
of  the  sureties  upon  the  bond  given  by  him  for  the  jail  liberties  cease. 

This  position  is  established  by  the  decisions  in  People  ex  rel.  Lust®. 
Grant,  ante,  p.  158;  People  ex  rel.  MacDonald  ®.  Grant ;  People  ex  rel. 
Moneti  v.  Grant,  and  People  ex  rel.  Chatillon  ».  Grant,  ante,  p.  171,  note. 
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A  person  imprisoned  for  contempt  other  than  a  contempt  for  fail- 
ure to  pay  counsel  fee  and  alimony,  in  a  matrimonial  action,  is  not 
entitled  to  his  discharge  from  imprisonment  either  within  the  jail  or 
within  the  jail  liberties,  under  section  111.  This  is  evident  from  the 
section  itself,  and  it  was  so  held  in  People  ex  rel.  Borst  v.  Grant,  sheriff 
of  the  city  and  county  of  New  York  (Supreme  Court,  First  Department, 
New  York  County,  Special  Term,  decided  July  25,  1886),  where  Van 
Brunt,  J.,  denied  (without  opinion),  an  application  by  habeas  corpus 
for  the  discharge  of  the  relator  from  imprisonment  in  Ludlow  street 
jail,  under  an  order  made  in  December,  1884,  in  an  action  brought 
against  the  relator  in  the  supreme  court,  New  Y''ork  county,  by  one 
MacEvoy,  adjudging  him  in  contempt  for  failing  to  deliver  to  said 
MacEvoy,  a  certain  promissory  note,  as  required  by  the  final  judgment 
in  said  action. 

[Albert  Bach,  for  relator  and  motion.  Clark  Bell,  for  MacEvoy, 
opposed.  William  H.  GlarTc  {Cochran  &  Clark,  attorneys),  for  the 
sheriff.] 

And  In  re  Berry  (Supreme  Court,  First  Department,  New  York 
County,  Special  Term,  decided  June  25,  1886),  Van  Brunt,  J.,  denied 
(without  opinion),  a  motion  for  said  Berry's  discharge  from  imprison- 
ment, under  an  order  committing  him  for  contempt,  in  failing  and 
refusing  to  deliver  certain  property  to  a  receiver,  as  directed  by  the 
court,  although  said  Berry  had  been  so  imprisoned  for  more  than  six 
months. 

The  only  question  as  to  the  construction  of  the  statute  about  which 
there  seems  to  be  any  doubt  in  the  minds  of  the  justices  who  have 
been  called  upon  to  construe  it,  is  whether  a  person  arrested  on  mesne 
process,  and  confined  either  within  the  jail  or  within  the  jail  liberties 
for  the  period  named  in  the  statute,  is  entitled  to  his  discharge  the 
same  as  one  imprisoned  for  a  like  period  under  an  execution  issued 
upon  the  judgment.  The  phrase  which  gave  rise  to  the  question  is  as 
follows  :  "No  person  shall  be  imprisoned  within  the  prison  walls  of 
any  jail  for  a  longer  period  than  three  months  under  an  execution  or 
other  mandate  against  the  person  to  enforce  the  recovery  of  a  sum  of 
money  less  than  $500  in  amount,"  etc.,  and  the  question  is  whether 
the  word  "  mandate,"  which  is  defined  in  section  3343,  sub^.  2  of  the 
Code  of  Civil  Procedure,  to  "include  a  writ,  process,  or  other  written 
direction  issued  pursuant  to  law  out  of  a  court,  or  made  pursuant  to 
law  by  a  court  or  a  judge,  or  a  person  acting  as  a  judicial  officer  and 
commanding  the  court,  board,  or  any  other  body,  or  an  officer  or  other 
person  named,  or  otherwise  designated  therein,  to  do  or  to  refrain 
from  doing  an  act  therein  specified,"  is  so  limited  by  the  phrase  "  to 
enforce  the  recovery  of  a  sum  of  money,''''  as -to  exclude  from  the  opera- 
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tion  of  the  statute  an  order  of  arrest,  or  other  mesne  process,  issued, 
not  for  the  collection  of  money,  but  to  secure  the  detention  of  the 
party,  so  that  a  judgment,  when  recovered,  may  be  enforced.  The 
decisions  on  this  vexata  qucestio  are  conflicting.  Two  of  the  decisions 
reported  supra  (N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Shepherd,  ante,  p.  153; 
Warshauer  v.  Webb,  ante,  p.  169),  took  the  negative  side  of  this  ques- 
tion, but  in  the  other  case  reported  above  (People  ex  rel.  Lust  v.  Grant, 
ante,  p.  158),  the  statute  was  held  to  apply  to  persons  imprisoned  under 
an  order  of  arrest.  The  reasons  in  support  of  these  two  different 
views  are  well  stated  in  the  cases  referred  to,  and  need  not  here  be 
repeated. 

The  only  other  case  bearing  on  this  question,  of  which  we  know,  is 
the  following  : 

PEOPLE  ex  rel  MAX  RODDING  c.  GRANT,  Sheriff  of  tbe  City 
AND  County  op  New  York. 

Supreme    Court,   First  Department,    New   York   County,    Special 
Term,  June,  1886. 

§111. 

One  imprisoned  under  an  order  of  arrest  issued  before  judgment,  is 
not  entitled  to  be  discharged  therefrom  under  section  111  of  the 
Code  of  Civil  Procedure.  , 

(Decided  June  23,  1886.) 

Motion  by  relator  for  his  discharge  from  imprisonment  by  virtue  of 

an  order  of  arrest. 

The  relator.  Max  Rodding,  was  arrested  January  25,  1886,  by  vir- 
tue of  an  order  of  arrest,  issued  out  of  the  city  court  of  New  York,  in 
an  action  brought  against  him  by  one  Philip  Stein.  Bail  was  required 
by  the  order  in  the  sum  of  $250,  which  he  gave  on  February  13,  1886. 
The  bail  so  given  was  excepted  to,  and  not  justifying,  the  said  Rod- 
ding  was,  on  Ajiril  20,  1886,  remanded  to  jail.  On  April  21,  1886,  he 
again  gave  bail,  and  the  sureties  therein,  upon  being  excepted  to,  not 
justifying,  he  was  on  June  19,  1886,  again  remanded  to  jail,  and  at  the 
time  of  making  this  motion,  was  in  custody.  It  appeared  that  no  exe- 
cution against  his  person  had  been  issued  or  served,  and  that  the  claim 
in  suit  was  for  less  than  $250. 

Edward  M.  Lee,  for  relator  and  motion. 

William  H.  ClarTc  (^Cochran  &  Clarh,  attorneys),  for  the  sheriff, 
opposed. 

Gabriel  Levy,  for  plaintiff  in  order  of  arrest. 

Van  Brunt,  J. — Application  denied;  prisoner  remanded. 
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ESTATE  OF  JULIA  KING,  Deceased. 
Sureogate's  Court,  Kings  County,  October,  1886. 

§  2749. 
Funeral  eocpemea. — Sale  of  decedenVs  real  property  to  pay. 

A  decedent's  real  property  may  be  sold   for   the  payment  of   her 

funeral  expenses. 
{Decided  October  5,  1886.) 

Application  for  the  sale  of  the  decedent's  real 
property  for  the  payment  of  her  funeral  expenses. 

The  facts  required  by  section  2762  of  the  Code  of 
Civil  Procedure  to  be  shown  on  an  application  for  the 
sale  of  a  decedent's  real  property  for  the  payment  of 
debts,  &c.,  appeared  in  this  proceeding,  but  it  did  not 
appear  that  there  were  any  claims  against  the  estate 
other  than  the  cost  of  the  decedent's  funeral  expenses. 

Walter  L.  Livingston,  for  petition. 
Samuel  T.  Maddox,  for  heirs. 

Lott,  Surrogate. — Section  2749  of  the  Code  author- 
izes a  sale  of  the  decedent's  real  estate  for  the  pay- 
ment of  her  funeral  expenses. 

Petition  granted. 
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Hafner  &  Schoeu  Furniture  Co.  v.  Grumme. 


HAFNER  &  SCHOEN  FURNITURE  CO.  v. 
GRUMME. 

Supreme    Court,    Fifth    Department,     Steuben 
County,  Special  Term,  September,  1884. 

§  1775. 

Corporation. — Allegations  in  complaint. — In  action  by  or  against,  as 
to  whether  foreign  or  domestic. 

Where  the  complaint  in  an  action  alleged  that  the  plaintiff  was  a  duly 
organized  corporation,  but  omitted  to  state  whether  it  was  a  foreign 
or  domestic  one, — Held,  that  the  defect  could  not  be  taken  advan- 
tage of  by  demurrer  on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  cause  of  action  ;  that  the  cause  of  action  not 
being  dependent  on  the  fact  whether  the  corporation  was  domestic 
or  foreign,  and  being  complete  in  either  case,  the  complaint  stated 
facts  sufficient  to  constitute  a  cause  of  action. 

The  only  effect  of  section  1775  of  the  Code  of  Civil  Procedure, — requir- 
ing that  the  complaint  in  an  action  by  or  against  a  corporation 
allege  the  incorporation  of  the  party,  and  whether  it  is  domestic  or 
foreign,  and  if  the  latter  the  State,  county  or  government  where 
created, — is  to  enable  the  defendant  to  require  the  plaintiff  to  advise 
by  statements  in  the  complaint  as  to  these  facts. 

{Decided  September  18,  ]  884.) 

Motion  by  plaintiffs  for  judgment  on  the  ground 
that  defendants'  demurrer  to  the  complaint  is  frivol- 
ous. 

The  opinion  states  the  material  facts. 

YoumanSy  Moss  &  Knipp,  for  plaintiff  and  motion. 
Hill  &  StancTifieldj  for  defendant,  opposed. 
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Bradley,  J. — The  action  is  on  a  promissory  note 
made  by  defendant  payable  to  the  order  of  the  plaint- 
iff. The  complaint  alleges  that  the  plaintiff  then  was 
and  yet  is  a  duly  organized  corporation,  but  omits  to 
state  whether  it  is  domestic  or  foreign.  The  defend- 
ants demur  on  the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action, 
and  rely  upon  that  omission  to  support  their  demur- 
rer. The  statute  provides  that  the  plaintiff  in  such 
case  must  allege  that  it  is  a  corporation,  and  whether 
domestic  or  foreign,  and  if  the  latter,  the  State,  country 
or  government  where  created  {Code  Civ,  Pro.  §  1775). 
Before  the  adoption  of  this  provision  the  plaintiff  was 
not  required  to  show  by  affirmative  allegation  in  his 
complaint  the  fact  of  corporate  existence  (Phoenix 
Bk.  V.  Donnell,  40  i\^.  T.  410).  That  question  could 
arise  only  on  issue  made  by  answer  (Bank  of  Grene- 
see  7).  Patchin  Bank,  13  JV.  T.  309).  And  so  far  as 
relates  to  this  question  no  change  has  been  produced 
by  the  new  Code  (Irving  Natl.  Bk.  v.  Corbett,  10 
Abb.  JV.  C.  85).  The  cause  of  action  is  not  dependent 
on  the  fact  whether  the  corporation  is  domestic  or 
foreign.  It  is  complete  in  either  case.  The  complaint 
therefore  states  facts  sufficient  to  constitute  a  cause  of 
action.  The  only  effect  which  section  1775  has  in  the 
respect  in  question  is  to  enable  the  defendant  to 
require  the  plaintiff  to  advise  by  statment  in  the  com- 
plaint whether  the  corporation  is  domestic;  or  foreign, 
&c.  But  inasmuch  as  that  fact  does  not  go  to  the 
cause  of  action,  the  demurrer  is  not  well  taken.* 

The  motion  is  granted,  with  ten  dollars  costs. 

*  See  Clegg  v.  Chicago  Newspaper  Union,  8  iV.  Y.  Civ.  Pro.  401, 
■where  directly  the  contrary  is  held. 
Vol.  X.— 23 
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Estate  of  McCoskry, 


Estate  of  CATHERINE  M.  McCOSKRT, 
Deceased. 

« 

Sueeogate's  Cofet,  New  Yoek  County,  August, 

1886. 

§§  872,  et  seq.  2538-2540. 

Examination  of  witness  'before  trial  in  surrogates  court — Under  what 

sections  of  the  Code  of  Procedure  taken  in  a  proceeding  for  the 

probate  of  a  will. 

In  a  proceeding  in  the  surrogate's  court  for  the  probate  of  an  alleged 
last  will  and  testament,  the  testimony  of  a  witness  within  the 
county  wherein  the  proceedings  are  pending,  who  is  so  aged,  sick, 
or  infirm,  as  to  be  unable  to  attend  before  the  surrogate  to  be 
examined,  cannot  be  taken  under  section  870  et  seq.  of  the  Code  of 
Civil  Procedure,  but  should  be  taken,  in  a  proper  case,  under  sec- 
tion 2539,  and  must  be  taken  before  the  surrogate,  and  not  before 
a  referee. 

Where,  pending  an  application  in  a  proceeding  for  the  probate  of  an 
alleged  last  will  and  testament  for  an  order  to  take  the  testimony 
de  bene  esse  of  a  witness  alleged  to  be  so  sick  and  infirm  as  to  afford 
reasonable  grounds  for  apprehension  and  belief  that  she  would  not 

I  be  able  to  attend  the  trial  of  the  issues,  such  witness  departs  from 
the  county, — Held,  that  the  application  must  be  denied,  and  that 
as  the  surrogate  cannot  grant  an  order  for  the  examination  of  a 
witness  in  such  a  case  without  the  county,  unless  he  has  good  rea- 
son to  believe  that  witness  cannot  attend  before  him  within  a  rea- 
sonable time,  an  application  for  an  order  for  the  taking  of  her  tes- 
timony in  the  county  to  which  she  had  gone,  must  also  be 
denied. 

(Decided  August  23,  1885.) 

Application  for  the  examination  of  an  alleged  sick 
and  infirm  witness  de  bene  esse  in  a  proceeding  for  the 
probate  of  an  alleged  last  will  and  testament. 

The  opinion  states  the  facts. 
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Jackson  &  Ingraliam,  for  contestants,  and  motion. 
Manley  A.  Raymond,  for  proponents,  opposed. 

Rollins,  3. — There  is  pending  in  this  court  a  con- 
troversy over-  the  probate  of  a  paper  that  has  been 
propounded  as  the  last  will  and  testament  of  Catherine 
M.  McCoskry,  deceased.  The  case  has  not  yet  been 
reached  upon  the  calendar.  An  application  has  lately 
been  made  on  behalf  of  the  contestant  for  the  exami- 
nation de  bene  esse  of  one  Angelina  E.  Skidmore,  a 
resident  of  this  city,  upon  the  ground  that  she  was  so 
sick  and  infirm  as  to  afford  reasonable  grounds  for  the 
apprehension  and  belief  that  she  would  not  be  able  to 
attend  the  trial  of  the  issues  of  the  proceeding  for  pro- 
bate. It  was  claimed  by  counsel  for  the  proponents 
of  the  alleged  will  that  the  provision  of  the  Code  of 
Civil  Procedure  authorizing  the  taking  the  deposition 
of  sick  and  infirm  witnesses  had  no  application  to  pro- 
bate controversies  in  surrogates  courts. 

Section  2538  of  that  Code  declares  that  sections  870 
to  886  inclusive,  shall  apply  to  surrogates'  courts  ex- 
cept where  a  contrary  intent  is  expressed  in  or  plainly 
implied  from  the  context  of  the  provisions  of  chapter 
18.  The  sections  in  question  relate  to  the  taking 
of  depositions  within  the  State,  for  use  within  the 
State. 

Section  872  provides  that  one  who  desires  to  take, 
for  use  in  a  pending  action,  the  deposition  of  a  person 
^not  a  party  to  such  action,  may  present  to  the  judge 
of  the  court  in  which  such  action  is  pending  an  affi- 
davit setting  forth  the  reasons  why  the  deposition  is 
desired. 

If  it  is  made  to  appear  that  the  person  sought  to 
be  examined  is  so  sick  or  infirm  as  to  afford  reasonable 
grounds  to  believe  that  he  will  not  be  able  to  attend 
:lhe  trial,  an  order  may  be  made  for  his  examination. 
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Now  is  the  inapplicability  of  sections  870-886  to  a 
case  like  the  one  at  bar  expressed  in  or  plainly  implied 
from  section  2539  ?  That  section  declares  that  upon 
the  application  of  a  party  to  a  special  proceeding,  and 
upon  proof  by  affidavit,  to  the  satisfaction  of  the  sur- 
rogate, that  the  testimony  of  a  witness  in  his  county, 
who  is  so  aged,  sick  or  infirm  as  to  be  unable  to  attend 
before  him  to  be  examined,  is  material  and  necessary 
to  the  api3licant,  the  surrogate  must,  where  the  special 
proceeding  was  instituted  to  procure  the  probate  or 
revocation  of  the  probate  of  a  will,  and  in  any  other 
case,  may,  in  his  discretion,  j)roceed  to  the  place  where 
the  witness  is,  and  there,  as  in  open  court  take  his 
examination. 

I  think  that  the  question  I  have  asked  must  be 
answered  in  the  affirmative. 

One  who  seeks  to  obtain  in  a  probate  proceeding 
the  testimony  of  an  aged,  sick  or  infirm  witness,  resid- 
ing and  being  in  this  county,  must  adopt  the  proced- 
ure provided  by  section  2539,  sitpra^  and  cannot  insist 
upon  taking  the  deposition  of  such  person  before  a 
referee. 

It  appears  by  an  affidavit  submitted  since  this 
motion  was  made,  that. the  person  whose  examination 
the  moving  party  seeks  has  left  this  city  and  is  now 
in  the  county  of  Saratoga.  I  am  asked  to  appoint  a 
referee  for  taking  her  testimony  in  that  county.  This 
application  must  be  denied.  Within  the  limitations 
of  section  2540  it  cannot  properly  be  granted  unless 
the  surrogate  has  good  reason  to  believe  that  the  wit- 
ness cannot  attend  before  him  within  a  reasonable 
time.  Now  the  ability  of  Mrs.  Skidmore  to  go  to 
Saratoga  pending  this  application  encourages  me  to 
believe  that  she  may  be  able  to  return  from  Saratoga 
by  the  time  this  cause  shall  be  called  for  trial. 

The  motion  for  her  examination  must  therefore  be 
denied. 
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St.  Michael's  Church  v.  Behrens, 


ST.     MICHAEL'S    PROTESTANT    EPISCOPAL 

CHURCH,  Respondent,  v.  BEHRENS 

AND  Anqthek,  Appellant. 

N.  Y.  Court  of  Common  Pleas,  Geneeal  Term, 
June,  1886. 

§  501. 

Jurisdiction —  When  court  loses,  of  case  brought  into  it  by  appeal  from 

another  court — Residence  of  religious   corporation — Defense  of 

constructive  eviction  in  action  for  rent — Counter-claim. 

An  appellate  court  does  not  lose  jurisdiction  of  a  case  brought  into 
it  by  appeal  from  another  court,  until  the  return  has  been  remitted 
to  the  court  below,  and  is  no  longer  a  part  of  its  record. ['] 

The  judgment  entered  on  appeal  from  a  district  court  in  the  city  of 
Kew  York  to  the  New  York  court  of  common  pleas,  together  with 
the  return  from  the  district  court,  remains  in  the  court  of  common 
pleas,  and  that  court  has  control  over  the  records,  and  has  juris- 
diction after  the  entry  of  judgment  to  order  a  re-argument  of  the 

appeal.  [',*] 

The  residence  of  a  corporation  is  deemed  to  be  at  the  place  where  its 
general  business  is  transacted.  [*] 

The  object  of  tlie  incorporation  of  a  church  la  to  provide  means  of 
holding  property  in  succession,  and  managing  it  for  this  purpose, 
and  its  residence  is  the  place  where  its  business  aflfairs  are  man- 
aged ;  where  it  liolds  divine  worship,  or  tlie  religious  purposes  it 
has  in  view  are  carried  out,  is  immaterial.  Accordingly,  Held, 
where  it  appeared  that  the  principal  office  of  a  religious  corporation 
was  at  its  treasurer's  office,  and  that  it  transacted  most  of  its  busi- 
ness there,  that  that  was  its  place  of  residence. [*] 

An  action  for  rent,  brought  in  ti  district  court  in  the  city  of  New 
York,  sliould  be  brought  in  a  court  held  in  the  district  in  which 
either  the  plaintiff  or  defendant,  or  one  of  the  plaintiffs,  or  one  of 
the  defendants,  resides.  [^] 

"Where,  in  an  action  for  rent,  the  defense  was  a  constructed  eviction, 
and  it  appeared  tliat  the  defendants  had  agreed  to  keep  the  plumb- 
ing work  on  their  part  of  the  premises  in  repair,  and  there  was  evi- 
dence to  siiow  that  plumbing  work  in  another  part  of  the  premises, 
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wliich  the  defendants  were  not  bound  to  keep  in  repair,  was  in 
such  bad  condition  that  the  urinals  overflowed,  and  part  of  the 
contents  ran  on  defendant's  premises,  and  that  in  the  mornings  tlie 
smell  was  so  oflEensive  that  the  employes  of  defendants  could  not 
enter  their  premises  until  the  smell  was  dissipated,  and  that  at 
times  this  smell  was  unbearable;  and  also  that  this  state  of  affairs 
was  not  caused  by  any  fault  or  negligence  of  the  defendants,  and 
that  they  called  the  attention  of  the  plaintiff's  agent  to  the  matter 
some  time  before  they  moved  out,  but  that  the  plaintiff  failed  to 
remedy  the  evil. — Held,  that  there  was  sufficient  evidence  in  the 
case  to  go  to  the  jury  on  the  question  whether  the  defendant's 
premfses  became  untenantable  and  unfit  for  occupancy ;[',']  that 
defective  plumbing  work  may  make  a  building  untenantable  and 
unfit  for  occupancy,  so  as  to  entitle  the  tenant  to  surrender  posses- 
sion of  it  under  Laws  of  1860,  chap.  355.  [*] 

In  such  a  case,  it  is  error  to  exclude  evidence  of  the  effect  and  con- 
dition of  the  premises  on  defendant's  employes,  as  such  evidence 
has  a  tendency  to  show  whether  the  premises  were  so  injured 
thereby  as  to  be  untenantable,  and  fit  or  unfit  for  occupancy. ['**] 

In  an  action  against  several  defendants  jointly  liable  for  claims  sued  on, 
a  joint  judgment  only  can  be  rendered  against  them,  and  a  counter- 
claim in  favor  of  one  of  the  defendants  only  cannot  be  set  up.["] 

{Decided  June  7,  1886.) 

This  action  was  brought  by  the  plaintiff  to  recover 
the  rent  for  February,  March,  and  April  1885,  of  a 
part  of  the  premises  No  90  Chambers  street,  New  York 
city,  under  a  lease  from  the  plaintiff  to  the  defend- 
ants of  the  front  third  loft,  for  the  term  of  one  year 
from  May  1,  1884,  to  May  1,  1885. 

The  answer  of  the  defendants  set  up  (1),  that  the 
court  had  no  jurisdiction  of  the  action,  by  the  reason  of 
the  same  not  being  brought  in  the  proper  district  ;  (2) 
that  the  premises  became  untenantable  by  reason  of 
the  improper  character  and  condition  of  the  plumb- 
ing work,  whereby  the  defendants  were  compelled  to 
vacate  the  same,  which  they  did  before  any  part  of  last 
quarters  rent  became  due,  having  left  said  premises 
on   or  about  January  7,  1885  and  having  paid   the 
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rent  up  to  February  1,  1885  ;  and  (3rd),  a  counter- 
claim •  in  favor  of  the  defendant  Charles  Behrens 
for  damage  to  goods  belonging  to  him  of  the  value  of 
two  hundred  dollars,  resulting  from  the  plaintiff's 
alleged  neglect  to  put  the  said  jDlumbing  work  in 
proper  repair. 

On  the  trial  it  appeared  that  a  number  of  com- 
plaints were  made  to  the  board  of  health,  in  regard  to 
the  condition  of  the  building,  upon  which  the  board 
of  health  took  action  and  the  defendants  sought  to 
introduce  evidence  as  to  the  orders  issued  by  the 
board,  but  which,  on  the  plaintiff's  objection,  was 
excluded.  On  the  trial  the  defendants  offered  proof 
in  support  of  the  counter-claim  set  up  in  their  answer 
but  the  justice  excluded  it  saying,  "I  exclude  the 
counter-claim  for  the  reason  that  the  contract  requires 
the  defendant  to  do  all  the  repairs," 

The  justice  before  whom  the  case  was  tried,  held 
as  a  matter  of  law  that  the  untenantability  of  the 
premises  from  defective  plumbing,  &c.,  was  no  defense 
to  an  action  on  the  lease  for  rent,  and  directed  the 
jury  to  find  a  verdict  for  the  plaintiff  for  the  amount 
claimed  on  the  last  quarter's  rent  amounting,  principal 
and  interest  to  $103.50  From  this  judgment  the 
defendants  appealed,  and  the  judgment  was  affirmed 
January  6,  1886.  After  judgment  of  affirmance,  had 
been  entered,  an  order  was  granted  directing  a  re-argu- 
ment. • 

Other  facts  are  stated  in  the  opinion.   • 

A.  Edward  Woodruff',  and  James  F.  Pendleton^  for 
the  defendant  appellant. 

The  action  should  have  been  dismissed  as  having 
been  brought  in  the  wrong  district.  .  .  .  The  resi- 
dence of  a  corporation  is  deemed  to  be  at  the  place 
where  its  general  business  is  carried  on.  Conroe  v. 
Natl.  Protective  Ins.  Co.,  10  How.  Pr.  403  ;  Hubbard 
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V.  Natl.  Protective  Ins.  Co.,  11  Id.  149  ;  People  v.  Cas- 
sity,  4G  iV.  Y.  51.  .  .  .It  has  been  expressly  held  that 
a  defendant  in  a  civil  action  by  putting  in  a  general 
appearance  followed  by  an  answer  setting  up  a  want 
of  jurisdiction  does  not  waive  that  defense.  Landers 
V.  Staten  Island  R.  R.,  63  li.  Y.  450-460  ;  Wheelock 
V.  Lee,  74  Id.  495.  And  in  addition,  section  1382  of 
the  laws  1882,  chapter  410  expressly  provides  that 
the  action  must  be  dismissed  when  it  is  objected  at  the 
trial,  and  appears  by  the  evidence  that  the  action  is 
brought  in  the  wrong  district.  The  statute  is  impera- 
tive. McKee  v.  Oliver,  2  I)al?j,  381.  To  hold  that  a 
church  corx)oration  resides  wherever  the  person  who 
happens  to  be  the  treasurer  has  his  office,  would  be 
establishing  a  precedent  which  would  lead  to  absurd- 
ity. ..  .  See  opinion  Denio,  J.,  in  Oswego  Starch 
Co.  V.  Dolloway,  21  JV.  Y.  453. 

Though  there  has  been  some  conflict  in  the  decision 
of  this  court  in  respect  thereto,  it  is  submitted  that 
the  court  of  appeals  has  settled  the  law  in  accordance 
with  the  decision  of  this  court  in  Bradley  v.  DeGour- 
coria,  G7  How.  Pr.  76 ;  S.  C,  14  Ahh.  JSf.  C.  63.  That 
decision  holds,  that  defective  plumbing  work  may 
make  a  building  untenantable.  And  the  court  of 
appeals  has  expressly  held  that  the  statute  of  1860 
applies  to  such  a  case.  See  Buttler  v.  Kidder,  87  iV. 
Y.  98 ;  Vann  v.  Rouse,  94  N.  Y.  401.  ...  See  also 
Francke  v.  Youmans,  17  iV.  Y.  Week.  Dig.  252,  where 
the  general  term,  sui:)reme  court,  first  department, 
also  so  holds.  .  .  The  court  erred  in  overruling  the 
counter-claim  set  up  in  the  answer.  By  the  lease  the 
defendants  were  not  bound,  as  stated  by  the  court,  to 
make  all  the  repairs  ;  they  were  simply  to  keep  the 
plumbing  in  their  part  in  order,  as  has  been  stated, 
and  the  principles  laid  in  Vann  ?;.  Rouse,  94  iV.  Y. 
401,  apply.  In  that  case,  in  respect  to  a  counter-claim 
set  up  for  damages,  which  the  tenant  had  sustained, 
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the  court  says  (page  407) :  It  waa  sufficient  to  defeat  a 
recovery  for  rent  *•'  otherwise  due,  and  if  the  facts 
found  established  injury  for  which  the  plaintiff  was 
responsible,  furnished  cause  for  an  affirmative  judg- 
ment against  the  landlord."  See  also  Morgan  v. 
Smith,  5  Hun,  220 ;  Cook  v.  Soule,  5Q  Id.  430. 

Charles  B.  Meyer,  for  plaintiff-respondent. 

After  judgment  has  been  entered  uj^on  the  decision 
of  the  appellate  court,  a  re-argumenfc  will  not  be 
granted.  Simonson  v.  Wood,  18  iV.  T.  Week.  Dig. 
383  ;  Cochran's  Exr.  v.  Ingersoll,  6Q  iV.  F.  652 ;  Hoy t  v. 
Thompson,  19  Id.  210.  The  general  term  is  without 
jurisdiction  to  hear  the  proposed  re-argument.  It  can- 
not review  its  own  judgments.  Brown  v.  Thurber,  10 
Daly,  188.  As  stated  in  4  Waif  s  Practice,  492  :  "After 
an  appeal  has  been  argued  upon  the  return  and 
decided,  and  a  judgment  has  been  entered  upon  such 
decision,  the  county  court  (general  term  of  this  court) 
has  no  power  to  vacate  the  judgment  and  to  order  a 
rehearing,  as  that  would  be  equivalent  to  a  review  of 
its  own  judgments.  The  courts  will  not  hear  a  re-argu- 
ment where  no  benefit  can  result.  No  benefit  can 
result  in  the  present  case,  because  even  should  the 
general  term  decide  that  its  prior  decision  was  errone- 
ous, the  judgment,  which  was  regularly  and  properly 
entered  thereon,  cannot  be  vacated.  Sheldon  v. 
Williams,  52  Barb.  183 ;  Miller  v.  Tayler,  58  JV.  Y. 
477 ;  Dana  v.  Howe,  13  Id.  306  ;  Teaz  v.  Christie,  2  U. 
D.  Smith,  635.  .  .  .  The  alleged  counter-claim  set 
forth,  is  in  favor  of  the  defendant  Charles  Behrens 
alone,  and  not  in  favor  of  both  defendants,  who  are 
sued  jointly  ;  hence  not  allowed  in  this  action.  Code 
Civ.  Pro.  ^  501.  The  counter-claim  even  if  in  favor 
of  both  defendants  is  not  allowed  in  this  action  for 
rents.  Coddington  v.  Durham,  35  iV.  Y.  Super.  Ct.  (3 
/.  tfe  S)  412  ;  Parker  v.  Worth,   1  N.  Y.  Week.   Dig. 
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23  ;  Gager  v.  Small,  19  Alb.  Law  Jour.  400  ;  Edgerton 
V.  Page,  20  JY.  Y.  285. 

BooKSTAVER,  J. — Tlie  respondent  takes  a  prelimin- 
ary objection  to  the  hearing  of  the  re-argument  on 
the  ground  that  the  order  granting  it  was  made  too 
late..  The  order  of  affirmance  was  entered  January 
8,  1886.  The  judgment  of  affirmance  was  entered  Jan- 
nary  14,  1886,  and  the  order  for  re-argument  was  not 
granted  until  January  15,  1886. 

In  the  cases  cited  by  the  respondent,  the  return 
had  either  been  sent  down  from  the  appellate  court  to 
the  court  below,  or  in  some  other  way  the  court  had 
lost  jurisdiction  ;  but  in  the  case  at  bar,  the  return 

and  the  judgment  entered  on  it  remain  in  this 
[']     court.       The    court    has    control    over    its    own 

records,  and  in  Cochran's  Excr.  v.  Ingersoll  {QQ 
N.  Y.  652),  where  the  general  term  not  only  reversed 
the  order  appealed  from,  but  also  a  referee's  report 
and  an  order  confirming  the  same,  although  not 
appealed  from,  the  court  of  appeals  say  there  was  no 
error  in  its  so  doing,  as  all  the  orders  reversed  and 
set  aside  were  but  a  series  connected  with  the  same 
matter,  and  the  general  term  was  authorized  to  set 
aside  the  whole,    leaving   th^  records  of    the  court 

clear  and  consistent.  It  is  only  when  the  return 
["]    has  been  remitted  to  the  court  below,  and  it  is 

no  longer  a  part  of  the  record  of  this  court,  that 
its  jurisdiction  is  lost.  We  think,  therefore,  that  we 
have  jurisdiction  to  hear  a  reargument  in  this  case. 

The  appellant's  first  contention  is  that  the  action 
was  not  brought  in  the  proper  district,  and  the  com- 
plaint should  have  been  dismissed  on  defendants' 
motion  on  that  ground. 

The  plaintiff  is  a  religious  corporation,  and  its 
church  edifice  is  situated  on  Tenth  avenue,  between 
Ninety-ninth  and  One  Hundredth  streets,  in  the  city 
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of  New  York  ;  and  both  the  defendants  reside  at  No. 

593  Southern  Boulevard,  near  Alexander  avenue. 
n  Chapter  410,  Laws  of  1882,  section  1289,  pro- 

vides tjiat  "an  action  or  proceeding  of  which" 
district  courts  have  jurisdiction  must  be  brought : 

"(1)  In  a  court  held  in  a  district  in  which  either 
the  plaintiff  or  defendant,  or  one  of  the  plaintiffs  or 
one  of  the  defendants,  resides,"  &c. 

The  question,    therefore,    turns    upon  where   the 

residence  of  the  x)laintiffs  is. 
■[*]  The  residence  of  a  corporation  is  deemed  to  be 

at  the  place  where  its  general  business  is  trans- 
acted (Conroe  v.  Nat'l  Protective  Ins.  Co.,  10  How.  Pr. 
403  ;  Hubbard  v.  Same,  11  How.  Pr.  149 ;  People  v. 

Cassity,  46  N.  J.  51). 
[']  The  object  of  the  incorporation  of  the  plaintiff 

is  to  provide  a  means  of  holding  property  in  suc- 
cession, and  managing  it  for  religious  purposes  ;  where 
it  holds  divine  worship,  or  the  religious  purposes  it 

has  in  view  are  carried  oat,  is  immaterial. 
[']  In  order  to  determine  what  district  court  has 

jurisdiction  in  matters  of  the  kind  under  consid- 
eration, we  have  only  to  inquire  where  its  business 
affairs  are  managed.  The  return  shows  that  the 
principal  office  of  the  plaintiff  is  its  treasurer's  office, 
68  Pine  street,  and  that  it  transacts  most  of  its  busi- 
ness there.  This  is  within  the  jurisdiction  of  the 
second  district  court,  and  consequently  the  motion  to 
dismiss  the  cpmplaint  on  the  ground  of  want  of  juris- 
diction was  properly  denied. 

The  second  ground  of  appeal  presents  a  more 
serious  question.  The  action  was  brought  to  recover 
rent  of  a  part  of  the  premises  No.  90  Chambers  street, 
for  the  quarter  ending  April  30,  1885,  under  a  lease 
from  plaintiff  to  the  defendants  for  a  term  of  one  year 
from  May  1,  1884.  To  this  the  defendants  interposed 
an  answer,  claiming  that  the  premises  became  ujiten- 
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antable  by  reason  of  the  improper  character  and 
condition  of  the  plumbing  in  the  building,  whereby 
the  defendants  were  compelled  to  vacate  the  premises 
leased  by  them  ;  and  that  they  did  so  in  the  montli 
of    January,    1885,   before    entering    upon    the    las( 

quarter. 
[']  On  the  trial  the  lease  was  offered  in  evidence, 

from  which  it  appeared  that  the  defendants  agreed 
to  keep  the  plumbing  work  on  their  x)art  of  the  prem- 
ises in  repair.  But  the  defendants  gave  evidence  tend- 
ing to  show  that  the  plumbing  work  on  another  part  of 
the  premises,  which  they  were  not  bound  to  keep  in 
repair,  was  in  such  a  bad  condition  that  the  urinals 
overflowed,  and  a  part  of  their  contents  ran  on 
defendant's  premises  ;  and  that  in  the  mornings  the 
smell  was  so  offensive  that  the  employes  could  not 
enter  their  premises  until  the  smell  was  dissipated, 
and  that  at  times  this  smell  was  unbearable.  Evidence 
was  also  given  tending  to  show  that  this  state  of 
affairs  was  not  caused  by  any  fault  or  neglect  of  the 
defendants,  and  that  they  called  the  attention  of  the 
plaintiff's  agent  to  the  matter  some  time  before  they 
moved  out,  but  that  plaintiff  failed  to  remedy  the 
evil. 

Chapter  35o,  Laws  of  1860,  allows  the  lessees  or 
occupants  of  a  building  which,  without  any  fault  or 
neglect  on  their  part,  has  been  injured  so  as  to  be 
untenantable  and  unfit  for  occupancy,  to  surrender  it, 
and  relieves  them  upon  so  doing  from  liability  for  rent, 
unless  otherwise  expressly  provided  by  written  agree- 
ment or  covenant. 

There  is  no  written  agreement  or  covenant  in  the 
lease  which  prevents  the  defendants  from  availing 
themselves  of  the  provision  of  this  act  in  a  proper 
case.     And  the  court  of  appeals  have  expressly  held 

that  defective  plumbing  work  may  make  a  build- 
[']    ing  untenantable  and  unfit  for  occupancy  (Yann  v. 
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Rouse,  94  JST.  Y.  401 ;  Butler  v.  Kidder,  87  JV.  T.  98  ;  see 

also  Bradley  v.  De  Gourconria,  67  Now.  Pr.  76). 
[']  We  think  there  was  sufficient  evidence  in  this 

case  to  go  to  the  jury  on  the  question  whether  the 
defendants'  premises  became  untenantable  and  unfit 
for  occupancy  by  reason  of  the  defective  plumbing  in 
a  part  of  the  building  the  defendants  were  not  bound 
to  keep  in  repair,  and  by  reason  of  the  overflow  into 
their  premises,  without  any  fault  or  neglect  on  their 
part ;  and  that  the  justice  erred  in  directing  a  verdict 

for  plaintiff. 
['"]         "We  also  think  it  was  error  to  exclude  evidence 

of  the  effect  of  the  condition  of  the  premises  on 
defendants'  employes,  as  such  evidence  has  a  tendency 
to  show  whether  the  premises  were  so  injured  thereby 
as  to  be  untenantable  and  fit  or  unfit  for  occupancy. 

The  record  does  not  show  whether  or  not  the  x^laint- 
iff  was  a  party  to  the  proceedings  before  the  board  of 
health.     If  it  was  not,  such  proceedings   were  not 

binding  on  it  and  were  properly  excluded. 
["]  Evidence  of  the  counter-claim  was  properly 

excluded. 

The  liability  of  the  defendants  was  joint,  and  not 
joint  and  several ;  therefore  a  joint  judgment  only 
could  be  rendered  against  them. 

The  counter-claim  is  in  favor  of  one  of  the  defend- 
ants only.  The  Code  of  Civil  Procedure  has  not  so 
far  changed  the  law  as  to  allow  such  a  counter-claim 
in  an  action  of  this  kind. 

Section  601  expressly  provides  that  "  the  counter- 
claim "  .  .  .  must  be  "  in  favor  of  the  defendant, 
or  one  or  more  defendants,  between  whom  and  the 
plaintiff  a  separate  judgment  may  be  had  in  the 
action." 

But  for  the  error  of  the  justice  in  not  submitting 
the  question  above  indicated  to-  the  jury,  and  the 
exclusion  of  the  evidence  as  to  the  effect  of  the  con- 
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dition  of  the  premises  on  defendants'  employees,  the 
judgment  of  this  court,  entered  on  January  14, 
last,  must  be  vacated  and  set  aside,  without  costs 
to  either  party  ;  and  the  judgment  of  the  court  below 
is  hereby  reversed  and  a  new  trial  granted ;  costs  to 
abide  the  event. 

Allen,  J.,  concurred. 


BERGMAN"    v.    NOBLE    and    Another,. 
Impleaded,  etc. 

Supreme   Court,  First   Department,    New   York 
County  ;  Special  Teem,  September,  1886. 


Change  of  place  of  trial  for  convenience  of  witness — When  motion  for^ 
denied^  because  all  the  defendants  did  not  join  in. 

Where  two  of  four  defendants  in  an  action  moved  to  change  the 
place  of  trial  thereof,  for  the  convenience  of  witnesses,  and  no 
reason  was  shown  why  the  other  defendants  did  not  join  in  the 
motion, — Heldy  that  it  must  be  denied. 

(^Decided,  September  2,  1886.) 

Motion  by  the  defendants  S.  B.  and  D.  Noble  to 
change  the  place  of  trial  of  this  action  from  New  York 
to  Queens  county. 

This  action  was  brought  against  Solomon  B.  Noble, 
Daniel  Noble,  Frederick  Weyer,  and  M.  C.  Schuman, 
to  recover  damages  for  an  alleged  false  imprisonment 
of  the  plaintiff.  The  imprisonment  complained  of  was 
under  an  execution  issued  against  the  person  of  the 
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plaintiff  to  the  sheriff  of  Queens  county,  upon  a  judg- 
ment recovered  in  an  action  brought  by  Frederick 
Weyer  and  M.  C  Schuman,  against  the  plaintiff,  in 
which  the  moving  defendants,  S.  B.  and  D.  Noble 
were  attorneys  for  the  plaintiff  therein.  The  arrest 
and  imprisonment  occurred  in  Queens  county.  The 
defendants  S.  B.  and  D.  Noble,  served  their  answer  in 
this  action  July  21,  1886,  and  forthwith  made  this 
motion  on  the  ground  that  the  convenience  of  wit- 
nesses would  be  promoted  by  the  change.  It  did  not 
appear  whether  the  other  defendants,  Weyer  and 
Schuman,  had  been  served  with  the  summons  in  this 
action,  or  had  appeared  herein,  and  no  reason  was 
stated  why  they  did  not  join  in  the  motion. 


S.   B.  Nolle  {S.  B.   &  D.   Bdble,  attorneys), 
defendants  and  motion. 


for 


B.  Lewinson  {Connoly,  Lewinson  &  MacJc,  attor- 
neys) for  plaintiff,-  opposed. 

Cited  Welling  v.  Sweet,  1  How.  Pr.  156. 

Churchill,  J.  Motion  denied  because  all  defend- 
ants have  not  united  in  the  motion,  and  no  reason  ia 
shown  therefor,  with  leave  to  renew  on  proper  papers, 
and  payment  of  $10  costs. . 
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TURNER,  Respondent,  v.  CONANT,  Impleaded, 
&c.,  Appellant. 

Supreme    Court,    First    Department,     General 
Term,  May,  1886. 

§§  446,  447,  452. 

Complaint — When,  in  equitable  action,  states  sufficient  facts — Proper 
parties  to  such  action. 

The  Code  of  Civil  Procedure  (§§  446,  447,  452),  substantially  declares 
that  all  persons  interested  in  the  subject  of  a  suit  in  equity,  shall 
be  made  parties  either  as  plaintiffs  or  as  defendants,  in  order  to 
prevent  a  multiplicity  of  issues,  and  to  procure  a  final  determina- 
tion of  their  rights. 

Where  the  complaint  in  an  action  alleged  that  the  plaintiff  was  the 
owner  of  two  certain  bonds  of  a  railroad  company,  and  deposited 
them  with  a  committee  of  bondholders,  upon  an  agreement  that 
be  should  receive,  upon  the  surrender  of  a  certificate  delivered  to 
him  therefor,  after  the  reorganization  of  sucli  company,  two  bonds 
of  equal  par  value  of  anew  corporation  to  be  formed;  that  the 
reorganization  had  been  effected,  and  that  one  C,  who  was  made 
a  party  defendant,  claimed  to  be  entitled  to  such  bonds  of  the  new 
corporation,  and  to  hold  a  certificate  for  bonds  numbered  the  same 
as  those  deposited  by  the  plaintiff,  and  that  the  railroad  company 
threatened  to  issue  such  bonds  to  C,  and  prayed  judgment  to 
compel  the  delivery  of  the  bonds  to  the  plaintiff,  and  that  the  rail- 
road company  be  enjoined  from  issuing  bonds  to  C.  pendente  lite, 
and  for  the  cancellation  of  C.'s  alleged  certificate, — Held,  that  the 
complaint  set  up  facts  suflScient  to  constitute  a  cause  of  action, 
and  that  it  only  stated  one  cause  of  action,  and  did  not  improperly 
join  two  causes  of  action ;  that  C.  was  a  proper  party  to  the  action. 

Darham  v.  Lee  (87  iV:  Y.  599) ;  Plumb  v.  Plumb  (4  Y.  &  C.  345), 
followed. 

{Decided  May  14,  1886.) 


Appeal  by  defendant  from  interlocutory  judgment 
overruling  demurrer  to  complaint. 


1 
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The  complaint  alleged  that  the  plaintiff  was  the 
owner  of  two  bonds  of  the  Midland  Railroad  of  New 
Jersey,  for  $1000  each,  numbered  respectively,  1857 
and  1858,  and  that  in  1877  he  delivered  said  bonds 
to  a  committee  of  bondholders  of  said  railroad, 
appointed  to  carry  into  effect  a  plan  for  its  reorganiza- 
tion, which  bonds  were  to  be  deposited  by  said 
committee,  with  the  Central  Trust  Company  of  New 
York,  and  upon  the  completion  of  the  proceedings  for 
reorganization,  mortgage  bonds  of  a  new  company  to 
be  formed  to  take  the  place  of  said  railroad  company, 
were  to  be  issued  to  the  holders  of  the  old  bonds,  to 
an  amount  equal  to  their  former  holdings,  upon  their 
surrender  of  the  certificates  of  deposits  given  therefor  ; 
that  the  plaintiff's  bonds  were  accordingly  deposited 
with  the  said  Trust  company,  and  after  the  reorgani- 
zation was  completed,  by  it  delivered  to  the  new 
company,  the  defendant,  the  Midland  Railroad  Com- 
pany of  New  Jersey,'  which,  and  its  successors  became, 
therefore,  a  trustee  of  the  old  bonds,  and  of  the  new 
bonds  to  be. issued  in  their  place  ;  that  the  plaintiff  in 
1880,  applied  for  the  new  bonds  in  place  of  those 
deposited  by  him,  and  the  company  refused  to  deliver 
them,  because  of  a  claim  interposed  by  the  defendant 
Conant  to  the  same  bonds,  grounded  on  his  alleged 
possession  of  a  certificate  or  receipt  from  the  Central 
Trust  Company,  evidencing  as  he  claimed,  the  deposit 
of  bonds  numbers  1857  and  1858  by  him  ;  that  if  there 
was  any  such  certificate,  it  was  wrongfully'-  issued,  and 
that  the  company  threatened  to  issue  two  new  bonds 
to  said  Conant.  The  judgment  demanded,  was  for  the 
issue  of  the  bonds  to  plaintiff,  and  an  injunction 
against  their  issue  to  any  person  but  him  ;  for  the 
cancellation  of  Conant' s  certificates  if  any,  and  an 
injunction  restraining  him  from  transferring  it,  and  for 
damages. 

Subsequent  to  the  commencement  of  the  action,  the 
Vol.  X.— 13 
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said  Midland  Railroad  Company  was  again  reorganized 
by,  and  under  the  name  of  the  New  York,  Susque- 
hanna &  Western  Railroad  Company,  and  this  new 
company  was  in  June,  1884,  made  a  party  defendant. 

The  defendant  demurred  to  the  complaint  on  the 
grounds,  (1)  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  him  ;  and  (2),  that 
two  causes  of  action  were  improperly  united. 

This  demurrer  was  overruled  at  special  term,  and 
the  defendant  thereupon  took  this  appeal. 

Edward  B.  Hill,  for  defendant-appellant. 

The  complaint  shows  no  cause  of  action  against  this 
defendant.  .  .  .  The  plaintiff  shows  no  ground  for 
the  cancellation  of  the  certificate.  .  .  .  Town  of 
Venice  ».  Woodruff,  62  N.  Y.  462.  .  .  .  This 
defendant  is  not  a  proper  party  to  the  action  against 
the  defendant  companies.  .  .  .  This  is  an  action 
for  specific  performance.  It  is  not  an  action  for  the 
recovery  of  the  chattel,  for  the  plaintiff  nowhere 
alleges  his  present  right  to  receive  any  particular 
bonds,  indeed  it  clearly  appears  from  the  complaint 
that  he  never  can  know  of  what  specific  bonds  he  will 
become  owner  until  they  are  issued  to  him.  He  seeks 
only  the  performance  of  an  alleged  agreement  to 
deliver  to  him  a  certain  number  of  bonds  of  a  certain 
kind  ;  a  contract  to  which  this  defendant  was  never  a 
party  and  with  which  he  has  no  concern  ;  to  an  action 
of  this  sort  he  is  no  proper  party.  .  .  .  Chap- 
man V.  West,  17  N.  Y.  125.  .  .  .  Nor  even  if  this 
point  could  be  evaded,  is  this  defendant  otherwise  a 
proper  party.  He  has  no  interest  in  the  controversy, 
nor  is  his  presence  necessary  for  a  full  determination 
of  it.  Spring  v.  Short,  90  ISf.  Y.  538  ;  Gardner  v. 
Ogden,  22  Id.  327,  340.  This  controversy  is  between 
plaintiff  and  the  defendant  railroad  companies  as  to 
whether  plaintiff  did,  in  fact,  deposit  two  $1000  bonds 
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of  the  New  Jersey  Midland  Railway  Company,  under 
the  agreement  alleged  in  the  complaint.  It  is  true, 
j)laintiff  alleges,  that  these  bonds  bore  certain  num- 
bers, and  he  charges  that  defendant  Conant  claims  to 
have  a  certificate  of  deposit  of  two  similar  bonds  bear- 
ing the  same  numbers,  but  this  is  wholly  immaterial. 
It  does  not  appear  that  the  bonds  which  bore  particu- 
lar numbers  had  any  privileges  above  bonds  of  other 
numbers,  nor  can  they  have  had.  It  is  perfectly  cer- 
tain that  if,  at  trial,  plaintiff  should  prove  the  deposit 
of  two  bonds  as  alleged  in  the  complaint,  but  bearing 
different  numbers  from  those  alleged,  he  could  recover. 
Hence  this  allegation  of  numbers  is  wholly  immaterial, 
and  yet  the  numbers  are  the  only  things  which  con- 
nect this  defendant  with  the  case.  That  the  identity 
of  stocks  and  bonds  is  of  no  consequence,  but  only 
quantity  and  value  has  often  been  held.  Horton  v. 
Morgan,  19  iV.  Y.  170;  Stewart  v.  Drake,  46  Id.  449; 
Taussig  V.  Hart,  58  Id.  425  ;  Marston  v.  Gould,  69  Id. 
220 ;  Levy  v.  Loeb,  85  Id.  365  ;  Birdsall  v.  Russell, 
29  Id.  220 ;  Com.  v.  Em.  Ind.  Sav.  Bank,  98  Mass. 
587 ;  City  of  Elizabeth  v.  Fone,  29  N.  J.  Uq.  587.  .  . 
Causes  of  action  are  improperly  united  in  the  com- 
plaint. The  complaint  does  not  profess  to  contain, 
but  really  does  contain,  two  causes  of  action.  That 
they  are  not  sejiarately  stated  and  numbered  is  the 
fault  of  the  i)leader,  and  does  not  affect  this  defend- 
ant's right  to  demur  for  misjoinder,  as  if  th«  com- 
plaint were  properly  drawn.  Goldbery  v.  Utley,  60 
iV.  Y.  427  ;  Wiles  v.  Suydam,  64  Jd.  173.  .  .  Two 
causes  of  action  to  be  united  in  one  complaint  must 
both  belong  to  one  of  the  subdivisions  of  section  484 
of  the  Code,  and  must  affect  all  the  parties  to  the 
action.  It  is  evident  that  these  two  causes  of  action 
cannot  come  under  any  of  the  first  eight  subdivisions 
of  that  section.  Nor  can  they  come  under  the  ninth 
subdivision.     They  did  not  both  arise  out  of  the  same 


196  CIVIL    PROCEDITRE    REPORTS. 

Turner  v.  Conant. 

transaction,  for  the  cause  of  action  against  the  com- 
panies arose  out  of  the»alleged  issue  of  a  certificate  to 
this  defendant.  Nor  are  they  both  connected  with 
the  same  subject  of  action.  The  bonds  are  not  the 
subject  of  action.  That  is  in  ihe  one,  the  contract 
made  on  deposit  of  the  bonds,  and,  in  the  other,  the 
wrong  done  by  th^  alleged  wrongful  issue  of  the  cer- 
tificate. That  it  is  not  the  particular  thing  concerned, 
but  the  dealing  about  that  thing,  which  occasions  the 
litigation  which  is  the  subject  of  action  has  been 
often  held.  Gardner  v.  Ogden,  22  iV.  Y.  327 ;  Wiles 
v.  Suydam,  64  Id.  173  ;  Glen  &  Hall  Mfg.  Co.  v.  Hall, 
61  Id.  226.     .     .     . 

William  Q.  Riddle,  for  plaintiff-respondent. 

The  complaint  makes  out  a  cause  of  action  for 
equitable  relief  against  the  defendant  railroad  com- 
panies. The  plan  of  reorganization  impressed  certain 
trusts  upon  the  bonds  which  were  deposited  subject 
to  its  terms,  and  the  defendant  company  has  received 
the  bonds  and  thereby  accepted  the  trusts.  By  the 
agreement  and  receipt  of  the  bonds  it  acquired  the 
legal  title  thereto,  and  hence  was  a  trustee  in  the  full- 
est sense.  The  new  bonds  are  proceeds  of  the  old 
ones,  and  the  trust  will  follow  and  attach  to  them. 
Getty  V.  Devlin,  70  N.  Y.  504  ;  Perry  on  Trusts  §  828. 
In  Va  table  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.  (9  Ahh.  N.  C. 
271)  the  plaintiffs  alleged  that  they  had  complied  with 
the  terms  of  a  plan  of  reorganization  of  the  Erie  road, 
by  which  they  were  entitled  to  exchange  their  stock 
in  that  road,  share  for  share,  for  stock  in  the  defend- 
ant company,  and  they  asked  the  court  to  compel  the 
defendant  to  issue  stock  to  them  in  accordance  with 
said  plan.  On  demurrer  before  Judge  Van  Vorst  the 
complaint  was  held  good.  The  case  of  Butler  v.  the 
same  defendant,  to  the  same  effect,  is  given  in  a  note 
to  the  preceding  case,  and  is  there  cited  with  approval. 
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Vatable  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.  came  before 
Judge  Laweencie  afterward,  and  his  opinion  sustains 
that  of  Judge  Van  Vorst,  11  Abb.  JV.  C.  133. 

Hitchcock  V.  Midland  Railroad  Company  of  New 
Jersey  (83  IV.  J.  Eq^.  86),  was  an  action  brought 
against  the  defendant  in  the  present  suit  to  compel 
the  issue  of  bond  to  plaintiff  in  accordance  with  the 
terms  of  the  plan  of  reorganization,  in  exchange  for 
one  which  he  owned  prior  to  the  reorganization,  which 
he  had  duly  deposited,  and  for  which  he  had  failed  to 
obtain  a  certificate  from  the  Central  Trust  Company. 
On  demurrer  the  bill  was  held  good. 

A  suit  at  law  for  damages  for  withholding  the 
bonds  (if  such  a  suit  would  lie)  would  not  afford  a 
sufficient  remedy.  Cushman  xi.  Thayer  M'f  g  Co.,  76 
N.  Y.  365 ;  Mechanics'  Bank  of  Alexandria  v.  Seton, 
1  Peters  ( U.  S.)  299  ;  Farmers'  and  Mechanics'  Bank 
V.  Wayman,  6  Gill  (Md.)  336  ;  Atkinson  v.  Atkinson, 
8  Allen  (Pa.)  5.  .  .  .  This  action  being  of  an  equitable 
nature,  Edwin  Conant  is  a  necessary  party,  because 
he  interposes  a  claim  to  the  bonds,  which  are  the  feub' 
ject  of  the  action,  in  consequence  of  which  claim,  the 
railroad  company  withholds  the  bonds  from  this 
plaintiff.  Code  Civ.  Pro.  §  447.  .  .  .  The  commis- 
sioners on  the  old  Code,  in  their  report  (title  3,  page 
123),  say  that  it  was  their  purpose  "  to  allow  great 
latitude  in  respect  to  the  number  of  parties  who  may 
be  brought  in,"  and  further,  "  it  is  not  for  the  interest 
of  suitors  nor  the  State'that  there  should  be  several 
suits  to  settle  any  controversy  so  long  as  one  will 
do." 

But  this  provision  of  the  Code  does  but  state  a  gen- 
eral principle  of  equity  as  it  formerly  existed  and  still 
exists  (Derham  v.  Lee,  87  iV.  Y.  699  ;  Fowler  v.  Mu- 
tual Life  Ins.  Co.,  28  Bun,  195  ;  citing  also  Hitchcock 
T.  Midland  Railroad  Co.,  supra  ;  Plumbe  v.  Plumbej 
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4  Y.  &  a  {Eng.  Chy.)S45  ;  Williams  v.  Baiikhead,  19 
Wall.  {U.  S.)  663  ;  Mechanics'  Bank  of  Alexandria  v. 
Seton,  1  Peters  ( U.  S.)  299,  305  ;  Brinkerhoff  v.  Brown, 
6  Johns.  GJi,  139  ;  Fullerton  t.  McCurdy,  4  Lans.  132 ; 
aflPd,  9  Alb.  L.  J.  49  ;  Dinsmore  «.  Atlantic  &  Pacific 
R  R.  Co.,  46  How.  ir.  193  ;  Cushman  v  Thayer  Mfg. 
Co.,  76  N.  T.  365  ;  Derham  v.  Lee,  87  Id.  699  ;  Gulick 
V.  Gulick,  33  Barb.  92.  .  .  .  The  cancellation  of 
Conant's  alleged  certificate  is  net  a  substantive  cause 
of  action,  but  is  incident  and  auxiliary  to  the  extinc- 
tion of  his  claim  to  the  bonds.  .  .  In  many  cases  the 
courts  have  allowed  this  incidental  or  auxiliary  relief 
when  it  did  constitute  a  substantive  cause  of  action  by 
itself,  and  one  which  could  not  have  been  properly 
Joined  with  the  action  in  which  the  principal  relief  was 
sought.  Vide  Dodge  v.  Stevens,  94  N.  T.  209  ;  Lattin 
V.  McCarty,  41  Id.  107 ;  Welch  v.  Piatt,  32  Hun,  194. 

Brady,  J. — The  learned  Justice  in  the  court 
below  was  undoubtedly  correct  in  the  disposition  he 
made  of  the  demurrer. 

This  is  an  action  in  equity,  and  the  Code  of  Civil 
Procedure,  by  sections  446,  447  and  452,  substantially 
declares  that  all  persons  interested  In  the  subject  of 
the  suit  shall  be  made  parties,  either  as  plaintiffs  or 
defendants,  in  order  to  prevent  a  multiplicity  of  suits 
and  to  secure  a  final  determination  of  their  rights. 
Section  447  provides  that  any  person  may  be  made  a 
defendant  who  has  or  claims  an  interest  in  the  con- 
troversy adverse  to  the  plaim^xf ,  or  who  is  a  necessary 
party  defendant  for  the  complete  determination  or 
settlement  of  a  question  involved  therein,  except  as 
otherwise  expressly  prescribed  in  the  act. 

The  plan  of  reorganization,  as  will  have  been 
observed  from  the  statement  made,  ve^ts  certain  trusts 
in  reference  to  bonds  which  were  deposited  subject  to 
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its  terms,  and  the  defendant  company  having  received 
the  bonds  accepted  the  trust. 

The  plaintiff  alleges  that  he  deposited  with  the 
committee  of  bondholders,  to  be  by  them  deposited 
with  the  Central  Trust  Company,  two  first  mortgage 
bonds  of  the  New  Jersey  Midland  Railroad  Company, 
known  and  designated  by  the  Nos.  1857  and  1858, 
upon  the  agreement  that  he  should  receive,  after  the 
reorganization,  two  bonds  of  equal  par  value  of  the 
Midland  Railroad  Company  of  New  Jerse}'',  when  it 
should  be  formed,  and  the  necessary  allegations  to 
show  that  these  bonds  have  been  created  and  to  which, 
under  the  agreement,  if  established,  he  would  be 
entitled.  He  also  alleges,  as  will  have  been  observed, 
that  these  bonds  are  claimed  by  the  defendant  Conant. 
And  his  action  was  brought  for  the  purpose  of  com- 
pelling the  delivery  of  the  bonds  to  him  instead  of  to 
Conant,  and  the  relief  ad  interim  asVied  by  injunction, 
to  prevent  the  delivery  of  them  to  Conant  and  any 
act  on  the  part  of  Conant  by  which  his  title  should  be 
interfered  with  in  any  way. 

It  cannot  be  well  doubted  that,  under  the  provisions 
of  the  Code  to  which  reference  has  been  made,  Mr. 
Conant  was  a  proper  party,  because  he  claimed  an 
interest  adverse  to  the  plaintiff,  and  was  a  necessary 
.party  for  the  complete  determination  of  the  question 
involved,  inasmuch  as  the  defendant  company  was 
entitled  to  protection  between  the  two  contestants. 

The  duty  of  making  a  person  or  persons  claiming 
adversely  to  the  plaintiff  in  such  a  case  a  party  or 
I)arties  to  the  suit  was  determined  in  Derham  v.  Lee 
(87  JY:  Y.  599).  The  provisions  of  the  Code,  it  was 
there  declared,  are  in  harmony  with  the  principle  of 
equity  by  which  all  persons  interested  in  the  subject 
of  the  suit  should  be  made  parties,  either  as  plaintiffs 
or  defendants,  and  those  provisions  applied  to  all 
actions  where  the  controversy  could  be  ended  by  one 
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hearing  and  adjudication  (see,  also,  Fowler  v.  Mutual 
Ins.  Co.,  28  Hun,  195). 

The  rule  is  quaintly  stated  by  Baron  Abinger  in 
Plumbe  V.  Plumbe  (4  Y.diC.  [Eng.  Chy.]  346),  as  fol- 
lows :  "  I  take  it  that  if  a  man  claims  an  interest  in  the 
subject  matter  of  a  suit  by  resisting  the  plaintiff  in 
his  possession,  or  otherwise,  and  this  appears  by  the 
bill,  in  such  case  you  are  not  bound  to  set  out  the 
particular  claim  which  he  alleges  to  give  it  color" 
(see,  also,  Fullerton  v.  McCurdy,  4  Lans.  132). 

The  theory  of  the  appellant  as  to  this  action  is  one 
which  cannot  be  maintained — namely,  that  the  com- 
plaint combines  two  causes  of  action,  which  is  not  the 
case,  as  we  have  already  seen.  The  sole  object  is  to 
secure  the  delivery  of  the  two  mortgages  which  the 
plaintiff  claims,  and  against  the  accomplishment  of 
which  the  defendant's  asserted  interest  and  title 
seems  to  be  the  only  obstacle.  It  is  to  remove  that 
that  the  action  was  commenced. 

The  appellant  makes  objection  to  the  relief 
demanded  by  the  cancellation  of  the  certificate  of  the 
aj)pellant  Conant,  of  which  he  predicates  his  right  to 
the  mortgaged  bonds.  But  this  was  only  a  part  of  the 
judgment  asked,  which  seems  to  be  in  harmony  with 
the  relief  sought,  for  the  reason  that  if  the  plaintiff 
be  'entitled  to  these  mortgage  bonds  any  certificates 
that  may  have  been  obtained  by  the  appellant  Conant, 
investing  him  with  the  title  to  or  authorizing  him  to 
receive  them,  must  necessarily  have  been  improperly 
or  illegally  issued,  and  therefore  should  be  destroyed  ; 
and  in  that  respect  it  is  auxiliary  to  the  object  in 
view. 

For  these  reasons,  without  any  more  elaboration, 
it  is  quite  apparent  that  the  demurrer  should  not 
have  been  sustained,  and  that  it  was  properly 
disposed  of  by  the  learned  justice  in  the  court 
below. 
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The  judgment  and  order  appealed  from  must  there- 
fore be  affirmed,  with  costs. 

Daniels,  J.,  concurred. 


ESTATE    OF    CAROLINE   ROSENFIELD, 

Deceased. 

Surrogate's  Court,  New  York  County, 
August,  1886. 

§§  2750,  2756,  2759. 

Sale  of  decedent's  real  property  for  the  payment  of  debts. — When  judg' 

ment   not  a  lien  on   such  property. —  When  rendered  after  a 

trial    upon    the    merits. — Accounting. —  When    debts 

charged  upon  real  property   by  will. 

Where  a  judgment  was  recovered  against  executors  in  an  action 
commenced  against  tl)eir  decedent,  and  revived  against  them, — 
Eeld^  tliat  the  judgment  was  not  a  lien  upon  real  property  devised 
by  the  decedent  to  the  executors  in  trust  witliin  the  meaning  of 
section  2750  of  the  Code  of  Civil  Procedure, — which  provides  for 
an  application  by  an  executor  or  administrator  or  a  creditor  of  the 
decedent,  other  than  a  creditor  by  judgment  or  mortgage,  which 
is  a  lien  upon  the  decedent's  property,  for  the  sale  of  the  dece- 
dent's real  property  for  the  payment  of  his  debts  ;  tliat  the  lien 
referred  to  in  that  section  is  such  a  lien  as  attached  during  the  life 
of  the  decedent. ['] 

A  judgment  rendered  upon  the  taking  of  an  inquest  by  the  plaint- 
iff is  one  rendered  after  a  trial  upon  the  merits  within  the 
meaning  of  section  2756  of  the  Code  of  Civil  Procedure, — providing 
that  such  a  judgment  is  presumptive  evidence  of  the  debt.[*] 

Where  an  application  for  tlie  sale  of  a  decedent's  real  property  to 
pay  his  debts  was  made  pending  an  accounting  by  the  executor, 
the  granting  of  the  application  should  be  dehiyed  until  the 
determination  of  the  nccounting  proceeding;[^]  a  decree,  directing 
the  disposition  of  a  decedent's  property  cannot  be  entered  until 
the  surrogate  shall  have  been  satisfied  that  all  personal  property, 
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which  could  have  been  applied  to  the  payment  of  the  debts  has 
been  so  applied,  and  there  is  no  better  or  more  expeditious  way  of 
ascertaining  the  facts  in  this  regard,  other  than  by  carrying  to  a 
close  the  proceeding  for  an  accouuting.p] 

Where  a  decedent  in  his  will  provided  that  after  all  his  just  debts 
and  funeral  expenses  were  paid  out  of  his  estate  by  his  executors, 
certain  pecuniary  legacies  should  be  paid,  and  devised  one-half  of 
all  the  rest,  residue  and  remainder  of  his  estate,  both  real  and 
personal,  "after  the  payments,  devises  and  bequests  aforesaid,"  to 
his  executors  in  trust,  and  also  authorized  and  empowered  his 
executors  to  mortgage  and  otherwise  incumber  the  estate,  real  or 
personal,  "  for  carrying  into  effect  the  provisions  of  his  will," — 
Held,  that  by  the  provisions  of  the  will  the  real  estate  of  the  dece- 
dent was  expressly  charged  with  the  payment  of  liis  debts,  and 
was  subject  to  a  valid  power  of  sale  for  that  purpose,  and  a  peti- 
tion for  the  disposition  of  his  real  property  for  the  payment  of  his 
debts  should  therefore  be  dismissed.  [*] 

{Decided  August  19,  1886.) 

Application  by  Jacob  Wallack,  a  creditor  of  tlie 
decedent,  for  a  decree  directing  the  disposition  of  so 
mnch  real  property  of  which  the  defendant  died 
seized,  as  would  be  sujfficient  for  the  payment  of  his 
debts. 

The  opinion  states  all  the  material  facts. 

Louis  Cohn,  for  petitioner  and  motion. 

Bernard  Metzger,  for  executors,  opposed. 

Rollins,  S. — The  will  of  Caroline  Rosenfield  was 
admitted  to  probate  in  August,  1884.  On  April  2, 
1886,  Jacob  Wallack,  claiming  to  be  a  creditor  of  her 
estate,  commenced  proceedings  under  title  5,  of  chap- 
ter xviii  of  the  Code  of  Civil  Procedure  for  the  dis- 
position of  her  real  property. 

He  alleged  in  his  petition  the  death  of  the  testa- 
trix, her  indebtedness,  his  commencement  of  an  action 
against  her  in  her  lifetime  on  account  of  that  indebt- 
edness, the  pendency  of  such  action  at  her  decease, 
its  subsequent  revival  against  her  legal  representatives, 
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and  the  recovery  of  a  judgment  against  them  for  about 
$2,500.  He  further  alleged  that  the  amount  of  per- 
sonal property  of  the  decedent  in  the  hands  of  her 
executors  was  insufficient  to  satisfy  such  judgment, 
and  prayed  for  a  decree  directing  the  disposition  of  so 
much  of  the  real  property  of  which  the  testatrix  died 
seized  as  would  be  sufficient  for  the  payment  of  her 
debts.  To  this  petition  answers  have  been  interposed 
by  the  executors  and  by  one  of  the  legatees.  It  is 
alleged  by  such  answers  that  the  petitioner's  judgment 
against  the  executors  was  not  obtained  after  a  trial 
upon  the  merits,  and  it  is  denied  that  the  personal 
estate  is  inadequate  to  satisfy  the  just  and  legal  claims 
of  creditors.  It  is  also  alleged  that  there  is  now  pend- 
ing before  a  referee  an  accounting  proceeding,  in  the 
course  of  which  it  is  expected  that  the  last  named 
allegation  will  be  full}''  demonstrated. 

Among  the  provisions  of  the  decendent's  will  are 
the  following  :  "  After  all  my  just  debts  and  funeral 
expenses  are  paid  out  of  mj^  estate  by  my  executors 
hereinafter  named,  I  give  and  bequeath,"  &c.  Then 
follows  a  list  of  certain  pecuniary  legacies  amounting 
in  all  to  $8,500.  Then,  "  I  give,  devise  and  bequeath 
unto  my  said  daughter  Dora  one-half  part  of  all  the 
rest,  residue  and  remainder  of  my  estate,  both  real 
and  personal,  to  have  and  to  hold  the  same  to  her  own 
proper  use  and  as  her  own  separate  estate  and  to  her 
heirs  and  assigns  forever.  I  give,  devise,  and  bequeath 
unto  my  said  daughter  Dora  and  to  her  husband, 
Simon  Moses,  the  remaining  one-half  part  of  my 
estate,  both  real  and  personal,  after  the  i)ayments, 
devisions  and  bequests  as  aforesaid,  in  trust  never- 
theless to  pay,  the  rents,  income,  &c.,  unto  my  son, 
David,  for  his  own  proper  use,  support  and  mainte- 
lance  for  his  life,  with  remainder,"  &c. 
The  tenth  clause  of  the  will  is  as  follows  : 
*'I  hereby  authorize  and  empower  my  said  executors 
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to  mortgage  or  otherwise  incumber  my  said  estate,  real 
or  i)ersonal,  if  they  deem  it  for  its  interest  so  to  do, 
and  in  their  discretion  to  sell  and  dispose  of  the  whole 
or  any  pixrt  of  my  real  and  personal  estate,  and  to  exe- 
cute and  deliver  good  and  sufficient  deeds  of  convey- 
ance therefor  to  the  purchaser  or  purcliasers  thereof, 
and  I  order  and  direct  my  said  executors  to  invest  the 
moneys  arising  from  the  i)roceeds  of  such  sale,  or  sell 
any  such  securities,  as  in  their  judgment  and  discre- 
tion ma}^  seem  most  proper  for  carrying  into  etfect  the 
provisions  of  this  will  and  the  trust  thereby  created." 
It  is  insisted  by  counsel  for  the  executors,  and  by 
the  special  guardian  of  certain  infant  legatees,  that 
upon  the  above  stated  facts  the  petition  should  be  dis- 
missed for  several  reasons. 
["]  1st.  It  is  claimed  that  as  half  of  the  residue  of 
the  estate  is  given  to  the  executor,  the  judgment 
obtained  against  them  as  executors,  is  a  lien  against 
the  decedent's  real  estate  within  the  meaning  of 
section  2750  of  the  Code.  I  think  otherwise.  The 
lien  referred  to  in  that  section  is  such  a  lien  as  attached 
during  the  life  of  the  decedent  herself,  the  mere  entry 
and  docketing  of  the  petitioner's  judgment  is  not  of 

itself,  therefore,  a  bar  to  this  proceeding. 
["]  2d.   It  is  urged  that  the  judgment  in  question 

was  not  rendered  after  a  trial  upon  the  merits 
within  the  meaning  of  section  2756.  This  con- 
tention I  think  unsound.  The  papers  show  that  an 
inquest  was  taken,  and  the  plaintilf  must  have  been 
required  to  prove  all  the  material  allegations  of  his 
complaint  which  were  denied  by  the  answer.      This 

would  constitute  a  trial  on  the  merits, 
['j  3d.  The  respondent  suggests  that,  under  the 
circumstances  here  disclosed,  the  granting  of  the 
petition  should  in  any  event  be  delayed  until  the 
determination  of  the  pending  accounting  proceeding. 
If    1    did   not  feel  bound   to  deny   the  application 
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nitogether,  1  should  adopt  this  suggestion.  Section 
2759,  subdivision  5,  provides  that  a  decree  directing 
the  disposition  of  a  decedent's  real  property  shall  not 
be  entered  until  the  surrogate  shall  have  been  made 
satisfied  that  all  the  personal  property  "v^hich  could 
have  been  applied  to  the  payment  of  the  debts  has 
been  so  applied^'  There  is  no  better  or  more  expedi- 
tious way  of  ascertaining  the  fact  in  this  regard  than  by 
pushing  to  a  close  the  proceeding  for  accounting. 
[*]  4th.  But  I  am  convinced,  upon  full  considera- 

tion of  these  matters,  that  by  the  term  of  the  w^ill 
the  property  sought  to  be  disposed  of  is  expressly 
charged  with  tlie  payment  of  debts,  and  is  subject  to 
a  valid  power  of  sale  for  that  purpose  (White  v.  Kane, 
7  m  Y.  Civ.  Pro.  267  ;  Dennis  v.  Jones,  1  Dem.  80  ; 
Lupton  V.  Lupton,  2  Johns.  Cli.  614  ;  Reynolds  v. 
Reynolds,  16  N.  Y.  257,  and  cases  cited). 

Under  section  2759  of  the  Code  this  petition  must 
therefore  be  dismissed  altogether. 


MILLER,  Appellant,  v.    JOHNSON,  Kespondent. 

Supreme  Court,  First  Department  ;   General 
Term,  March,  1886. 

§  544. 

Bnpplemental  complaint.  —  When  leave  to, nej-ve  not  granted. — Claimhirred 
hy  statute  of  limitations  cannot  he  set  up  in. 

Where,  in  an  action  for  slander,  the  plaintiff  applied  for  leave  to  serve 
a  supplemental  complaint,  setting  up  slanderous  words  spoken  of 
and  concerning  him,  more  than  two  years  before  the  commence- 
ment of  the  action,  and  which  were,  for  that  reason,  barred  by  the 
statute  of  limitations, — Held,  that  tlie  motion  was  properly  denied  ; 
that  it  could  be  of  no  advantage  to  the  plaintiff  to  add  the  speak- 


206  CIVIL    PROCEDURE    REPORTS. 

Miller  v.  Johnson. 

ing  of  slanderous  words,  beyond  those  already  contained  in  the 
complaint,  when,  as  a  legal  necessity,  he  would  be  deprived  of  all 
relief  on  account  of  them,  by  the  fact  that  the  statute  of  limita- 
tions had  applied  in  favor  of  the  defendant,  before  the  motion  was 
made  for  leave  to  serve  the  supplemental  complaint. 

Corbin  v.  Knapp  (5  Hun,  197),  distinguished. 

{Decided  March'2Q,  1886.) 

Appeal  by   plaintiff  from   an  order  denying  his 
motion  for  leave  to  serve  a  supplemental  complaint. 

This  action  was  begun  March  31,  1883,  to  recover 
for  slander  alleged  to  have  been  spoken  by  the 
defendant  of  and  concerning  the  plaintiff,  who  is  a 
doctor  of  medicine,  concerning  his  professional  quali- 
fications, standing  and  skill.  Issue  was  finally  joined 
by  the  service  of  an  answer  to  an  amended  complaint, 
on  June  15,  1883,  and  the  cause  was  thereafter  duly 
noticed  for  trial  and  placed  upon  the  general  calendar 
of  the  court.  Thereafter,  and  before  the  trial  of  the 
action,  the  plaintiff  moved  for  leave  to  serve  a  sup- 
plemental complaint  setting  forth  eight  additional 
causes  of  action  for  slander  alleged  to  have  been 
spoken  of  and  concerning  the  i)laintiff  by  defendant, 
during  the  months  of  April  and  July,  1881.  This 
motion  was  made  in  October,  1881,  upon  the  proposed 
supplemental  complaint,  and  an  affidavit  of  the  plaint- 
iff setting  forth  "that  deponent  did  not  set  forth  the 
facts  set  out  in  the  supplemental  complaint  hereunto 
annexed  in  his  complaint,  or  amended  complaint, 
because  he  was  ignorant  of  the  same  when  his  com- 
plaint and  amended  complaint  were  served  ;  that  not-  ■■{ 
withstanding  the  most  assiduous  efforts  of  plaintiff 
both  before  and  df ter  the  service  of  those  papers  to 
discover  all  the  occasions  on  which,  and  persons  to 
whom  defendant  had  uttered  slanderous  words  con- 
cerning this  affiant,  the  matters  set  up  in  said  sup- 
plemental complaint  did  not  come  to  the  knowledge 
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of  this  plaintiff  till  very  recently  ;  that,  as  soon  as 
practicable  after  the  discovery  of  said  facts,  deponent 
communicated  the  same  to  his  attorney." 

The  motion  was  denied  by  Judge  Lavtkence,  who 
held  the  special  term  at  which  it  was  made,  and  filed 
the  following  memorandum  of  his  disposition  : 

"  Lawrence,  J. — I  understand  that  the  statute 
of  limitations  has  run  against  the  causes  of  action 
proposed  to  be  inserted  in  the  supplemental  com- 
plaint. I  shall  deny  this  motion.  In  the  caise  of 
Quimby  t.  Claflin  (27  Hun,  611),  the  general  term  of 
the  second  department  laid  down  what  I  conceive  to  be 
the  true  rule,  applicable  to  a  motion  of  this  character. 
See  also  Weston  ?).  Worden,  19  Wend.  648;  Willink 
?).  Renwick,  22  Id.  608;  Williams  v.  Cooper,  1  Hill^ 
637. 

"Motion  denied,  with  $10  costs." 

An  order  denying  the  motion  was  entered  October 
19,  1885,  and  the  plaintiff  thereupon  took  this  appeal. 

Edward  Jordan  {Whipple  0.  Sayles,  attorney), 
for  plaintiff-appellant. 

It  is  manifest  that  whether  or  not  the  matters  in 
question  might  have  been  brought  forward  by  amend- 
ment, they  are,  if  admissible  at  all,  a  proper  subject 
of  supplemental  complaint.  They  were  unknown  to 
the  plaintiff  at  the  time  his  original  complaint  was 
served,  and  are,  therefore,  within  the  express  language 
of  the  Code.  See  Code  of  Civ.  Pro.  §  544.  ...  The 
X)ropriety  of  allowing  such  matters  to  be  brought 
forward  by  supplemental  complaint  is  fully  established 
by  authority.  .  .  .  Corbin  v.  Knapp,  5  Hun,  197  ; 
Weston  V.  Wordon,  19  Wend.  648  ;  Conroe  t'.  Conroe, 
47  Penn.  St.  198.  .  .  .  The  fact  that  the  matters 
sought  to  be  set  up  in  the  supplemental  complaint  are 
barred  by  the  statute  of  limitations,  not  only  is  not  a 
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reason  why  leave  to  set  them  up  should  be  refused, 
but  is,  on  the  contrary,  a  reason  why  it  should  be 
granted.  If  leave  be  denied,  the  remedy  of  the  plaint- 
iff for  the  wrong  done  him  is  lost,  and  without  his 
fault,  since  he  had  no  knowledge  of  the  matters  in 
question  at  the  time  of  serving  his  original  complaint. 
The  courts  habitually  grant  leave  to  amend,  so  as  to 
include  matters  omitted  by  mistake,  where  some 
degree  of  negligence  is  to  be  presumed.  Should  there 
be  less  disposition  to  relieve  in  a  case  of  this  kind, 
where  every  supposition  of  negligence  is  negatived  ? 
While  the  defense  of  the  statute  of  limitations  is,  in 
modern  times,  regarded  as  one  to  be  treated,  in 
general,  as  other  defenses  are  treated,  it  cannot  be 
denied  that  it  is  one  which  the  moral  sense  of  the 
world  condemns,  if  it  be  the  only  ground  of  defense  ; 
and  the  fact  that  it  is  sought  to  make  it  available  in 
such  a  case  ought  certainly  to  be  regarded  as  an  addi- 
tional reason  for  adhering  to  general  rules  of  practice 
which  would  prevent  the  wrong.  The  court  will 
certainly  not  regard  this  as  a  reason  for  departing 
from  a  practice  which  it  would  otherwise  pursuec 
.  .  .  Williams  v.  Cooper,  1  Hill,  637  ;  Hatch  v.  Centl. 
Nat'l  B'k,  78  JV.  T.  487 :  Dean  v.  O'Brien,  13  Abb.  Pr. 
11  ;  Balcom  v.  Woodruff,  7  Barb.  14 ;  _N.  Y.  Ice  Co. 
V.  Northwestern  Ins.  Co..  23  iV.  T.  357." 


Dudley  F.  Phelvs,  for  defendant-respondent. 

The  eight  new  causes  of  action  included  in  pro- 
posed supplementai  complaint  are  barred  by  the 
statute  of  limitations,  and  plaintiff  cannot  now  main- 
tain an  original  action  upon  them.  The  fact  that  an 
action  is  pending  between  the  parties  does  not  give 
the  plaintiff  rights.barredbj  the  statute  of  limitations. 
Quimby  v.  Clallin,  27  Hun^  611 ;  Weston  v.  Worden, 
19  Wend.  647;  Williams  t>.  Cooper,  1  Hill,  637; 
Willink  V.  Renwick,  22  Wend.  608.   When  the  statute 
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of  limitations  has  run,  the  courts  will  go  no  further 
than  to  allow  an  amendment  to  obviate  a  variance  or 
to  correct  a  mistake  of  the  pleader.  They  vrill  not 
allow  new  cause  of  action  to  be  inserted,  as  is  asked 
for  on  this  motion.  Weston  v.  Worden,  supra; 
Williams  v.  Cooper,  supra. 

Daniels,  J. — Leave  to  serve  the  supplemental 
complaint  was  rightly  denied  by  the  court  for  the 
reason  that  the  slanderous  words  proposed  to  be 
added  were  uttered  more  than  two  years  before  the 
commencement  of  the  action,  and  were  accordingly 
barred  by  the  statute  of  limitations.  This  was  held  to 
be  the  rule  in  Weston -y.  Worden,  19  Wend.  648  ;  Wil- 
liams v.  Cooper,  1  Jlillj  637 ;  Conroe  v.  Conroe,  47 
Pe7in.  198 ;  Willink  v.  Renwick,  22  Wend.  608 ; 
Quimby  v.  Claflin,  27  Hun,  611. 

In  Corbin  v.  Knapp  (5  Hun,  197)  the  additional 
publications  of  the  libelous  article  did  not  appear  to 
have  been  barred  by  the  statute  of  limitations.  It 
could  be  of  no  advantage  whatever  to  the  plaintiff  to 
add  the  speaking  of  slanderous  words  to  the  complaint 
beyond  those  already  contained  in  it,  when,  as  a  le^al 
necessity,  he  would  be  deprived  of  all  relief  on  account 
of  them  by  the  fact  that  the  statute  of  limitations 
had  applied  in  favor  of  the  defendant,  before  the 
motion  was  made  for  leave  to  serve  the  supplemental 
comx)laint. 

The  order  should  be  affirmed,  with  ten  dollars  costs 
and  the  disbursments. 

Bhady,  J.,  concurred. 
Vol.  X.—U 
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DE    CAMP,    Judgment    Debtor,    Respondent,    v. 

DEMPSEY    AND    Another,   Judgment 

Creditors,  Appellants. 

Supreme    Court,    ]?'irst    Department,    General 
Term,  March,  1886. 

§  2463,  2464. 

Supplementary  Proceedings —  When  trust  fund  cannot  he  reached  in-^ 

appointment  of  receiver — Instance  of  case  in  which 

application  for,  denied. 

Where  the  income  of  property,  which  had  been  devised  by  the  hus- 
band of  a  judgment  debtor  in  trust,  to  be  devoted  to  her  support 
and  maintenance  while  she  remained  unmarried,  was  inadequate 
for  the  attainment  of  that  object, — Held,  that  judgment  creditors 
of  such  cestui  que  trust  had  no  right  to  interfere  in  any  way  with 
the  property  or  its  proceeds.  ['J 

Ordinarily,  an  application  for  the  appointment  of  a  receiver  in  pro- 
ceedings supplementary  to  execution  will  not  be  denied,  because 
the  debtor  does  not  appear  to  have  property  which  may  be  applied 
to  the  payment  of  the  judgment.  ['] 

Where  it  appeared,  on  an  examination  in  supplementary  proceedings, 
that  the  only  property  that  the  judgment  debtor  possessed,  other 
than  a  trust  fund  which  could  not  be  reached  in  such  proceedings, 
were  judgments  in  her  favor  against  the  judgment  creditors,  which 
she  offered  to,  and  was  willing  to  set  off  against  the  judgment 
recovered  against  her,— Held,  that  an  application  for  the  appoint- 
ment of  a  receiver  of  her  property  was  properly  denied  ;P]  that 
since  the  satisfaction  of  the  judgment  recovered  against  her  had 
been  prevented  only  by  the  acts  of  the  judgment  creditors  them- 
selves, a  receiver  should  not  be  appointed  upon  their  application 
to  enable  them  to  harass  or  disturb  her,  and  that  the  fact  that  their 
judgment  was  recovered  for  costs  did  not  stand  in  the  way  of 
this  disposition. P] 

{Decided,  March  26,  1886. 
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Appeal  by  defendants  from  an  order  denying  their 
motion  for  the  appointment  of  a  receiver  of  the 
X>lain tiff's  property  in  proceedings  supplementary  to 
execution  and  from  an  order  denying  a  motion  for  a 
re-settlement  thereof. 

The  appellants,  Dempsey  and  Crawford,  having 
recovered  a  judgment  against  the  plaintiff  Olivia  De 
Camp,  on  March  31,  1879,  for  the  costs  of  an  action 
brought  by  her  against  them,  after  the  return  unsatis- 
fied of  an  execution  against  her  property,  instituted 
these  proceedings  supplementary  to  execution.  Upon 
her  examination  in  those  proceedings  it  appeared  that 
the  judgment  debtor  was  the  widow  of  one  Oscar  De 
Camp,  and  as  such  was  entitled  during  her  life  and 
while  she  remained  unmarried  to  the  income  of  all  the 
real  and  personal  property  of  her  deceased  husband. 
The  will  gave  her,  in  case  of  her  marriage,  one  half  of 
all  said  property  in  lieu  of  all  right  of  dower  in  her 
husband's  estate,  and  provided  that  if  the  decedent's 
daughter  Florence  De  Camp  died  before  she  married 
or  arrived  at  the  age  of  twenty-one  years,  and  before 
the  decease  of  the  judgment  debtor,  that  then  the 
judgment  debtor  should  have  the  whole  of  the  dece- 
dent's estate,  both  real  and  personal.  It  also  appeared 
that  said  will  was  duly  admitted  to  probate  on  October 
3,  1873,  and  that  letters  testamentary  were  granted  to 
the  judgment  debtor  herein,  Olivia  De  Camp,  and  one 
of  the  judgment  debtors,  Matthew  J.  Crawford,  as 
executrix  and  executor  of  said  will.  The  testimony 
on  the  examination  showed  that  the  judgment  debtor 
had  remained  unmarried  and  that  the  only  property 
she  had,  other  than  said  interest  in  her  late  husband's 
estate,  were  judgments  against  the  judgment  creditors 
herein  to  the  amount  of  several  thousand  dollars. 

Other  facts  appear  in  the  opinion. 
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Theodore  E.  Tomlinson  {Horatio  F.  Averill, 
attorney),  for  jadgment  creditors  appellants. 

Whenever  the  plaintiff  has  perfected  judgment 
and  has  issued  execution  thereon,  which  has  been 
returned  unsatisfied,  in  whole  or  in  part,  the  appoint- 
ment of  a  receiver  is  a  matter  of  course.  Lent  v.  Mc- 
Queen, 15  Bow.  Pr.  313  ;  Heroy  v.  Gibson,  10  Bosw. 
691  ;  Myer's  Case,  2  Abh.  Pr.  476.  It  is  no  answer  to 
an  application  for  the  appointment  of  a  receiver  that 
the  examination  has  not  shown  the  debtor  to  be  the 
owner  of  any  property.  Nor  that  the  only  property 
the  debtor  has,  he  is  willing  to  have  sold  under  execu- 
tion or  that  it  could  have  been  so  sold.  Bailey  v. 
Lane,  15  Abh.  Pr.  373,  note;  Webb  v.  Overman,  6 
Id.  92.  About  the  right  to  appeal  there  can  be  no 
question.  Bollard  v.  Taylor,  33  N.  T.  Super.  Ct.  (1  J. 
<&  S.)  496. 

Henry  Thompson  (Herman  W.  Vanderpoel^ 
attorney),  for  judgment  debtor,  respondent. 

Cited,  in  support  of  contention  that  judgment 
debtor's  interest  in  her  husband's  estate  would  not 
authorize  the  appointment  of  a  receiver :  Scott  ». 
Nevins,  6  Duer,  672 ;  Stewart  v.  Foster,  1  Hilt.  605  ; 
Campbell  v.  Foster,  35  N.  Y.  361 ;  affirming  16  How. 
Pr.  275 ;  Genet  v.  Foster,  18  How.  Pr.  50. 

Daniels,  J.— By  the  examination  of  the  judgment 
debtor  it  clearly  appeared  that  the  only  property  she 
had  which  was  in  any  manner  subject  to  the  proceed- 
ings, consisted  of  judgments  against  the  defendants 
in    this  action,    for  the    proceeds  of    the    property 

devoted  to  her  support  and  maintenance  by  the 
[']    will  of  her  husband  were  greatly  inadequate  for 

the  attainment  of  that  object ;  and  as  there  was 
no  excess,  but  in  fact  a  deficiency,  the  defendants,  as 
judgment  creditors,  had  no  right  to  interfere  in  any 
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way  whatever  with  the  property  or  its  proceeds 
bequeathed  in  trust  for  the  plaintiff's  benefit  by  her 
husband.*  • 

An  application  was  made  in  her  behalf  to  set  off 
the  judgment  recovered  by  the  defendants  against  her 
for  costs  in  this  action,  against  the  judgments  held 
by  her  against  the  defendants.  That  was  resisted 
[']  in  their  behalf,  and  the  motion  for  that  reason 
was  unsuccessful.  It  is  true  that  ordinarily  an 
application  for  the  appointment  of  a  receiver  in  sup- 
plemental proceedings  will  not  be  denied  because  the 
debtor  does  not  appear  to  have  property  which  may 
be  applied  to  the  j)ayment  of  the  judgment  (Myer's 
Case,  2  Abb.  Pr.  476  ;  Webb  v.  Overman,  6  Id.  92). 

But  this  case  is  distinguishable  in  its  material 
facts  from  those  which  were  then  considered  and 
decided,  and  the  authorities  upon  which  they  pro- 
ceeded. For  here  it  is  perfectly  clear  that  the  debtor 
has  no  property  whatever  in  her  own  right  but  the 
judgments  owned  by  herself  against  the  defendants, 
and  she  has  been  willing  and  anxious  that  the  judg- 
ment which  they  have  recovered  against  her  shall  be 
extinguished  and  satisfied  by  deducting  its  amount 
from  those  held  by  herself  against  the  defendants. 
And  as  long  as  that  may  be  done,  and  the  satisfaction 
has  been  prevented  only  by  the  act  of  the  defendants 
themselves,  a  receiver  could  not  be  appointed  upon 
Aeir  application,  to  enable  them  to  harass  or  disturb 
an  insolvent  and  hard-working  woman  obtaining  her 
livelihood  by  keeping  a  boarding-house. 

The  fact  that  the  judgment  was  recovered  for  costs 
does  not  stand  in  the  way  of  this  disposition  of  it. 
For  the  proceeding"  was  not  taken  to  enforce  any 
right  or  lien  of  the  attorney,  but,  according  to  tho 

*  Vide  Code  of.  Civil  Procedure,  §  2463,  and  autlioriiies  cited  by- 
respondent's  counsel,  ante,  p.  312. 
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affidavit  upon  which  the  order  the  plaintiff's  examina- 
tion was  made,  for  the  collection  of  the  judgment  as 
one  due  and  owing  to  the  defendants  themselves. 
Full  and  complete  justice  to  them  can  be  secured  by 
deducting  this  judgment  from  what  they  themselves 
are  in  this  manner  indebted  to  the  plaintiff.  And 
upon  her  stipulating,  as  she  has  offered  to  do,  to 
deduct  the  amount  of  the  defendant's  judgment  from 
the  judgments  recovered  by  her  against  them,  the 
order  in  this  case  should  be  affirmed,  with  $10  costs 
besides  the  disbursements. 

Brady,  J.,  concurred. 


WELDE,    Respondent,    v.  HENDERS0J5T,    Appel- 
lant. 

Supreme  Court,   Second  Department;    General 
Trrm,  May,  1886. 

§417. 

Summons. —  When  not  invalidated  hy  containing  matter  not  required  to 
be  stated  therein. 

Where  a  proceeding  to  foreclose  a  mechanic's  lien  was  commenced  by 
a  notice  setting  forth  the  filing  of  the  lien,  a  description  of  the  prop- 
erty covered  thereby  and  the  judgment  sought,  and  also  containing 
all  that  the  Code  of  Civil  Procedure  requires  to  be  contained  in  a 
summons, — Held,  that  this  notice  could  be  regarded  as  a  sum- 
mons ;  that  it  was  not  invalidated  by  the  unnecessary  matter  con- 
tained therein,  and  such  matter  could  be  disregarded  as  surplus- 
age ;  that  the  court  acquired  jurisdiction  by  the  service  thereof. 

{Decided  May,  1886.) 

Appeal  by  defendant  from  an  order  denying  her 
motion  to  set  aside  the  judgment  and  all  proceedings 
herein,  etc. 
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The  respondent  having  on  October  20,  1884,  filed 
a  mechanic's  lien,  under  the  provisions  of  chapter  489 
of  the  Laws  of  1873,  in  the  office  of  the  clerk  of  West- 
chester county,  upon  certain  premises  in  the  town  of 
Westchester  owned  by  the  defendant,  for  materials 
alleged  to  have  been  furnished  in  building  houses 
thereon,  sought  to  foreclose  the  same,  and  with  that 
end  in  view  served  upon  the  appellant  herein  a  notice 
reading  as  follows : 

"  Supreme  Court,  county  of  Westchester,  Charles 
Welde,  claimant,  v.  Sarah  Henderson,  owner. 

"  To  the  above  named  owner  : 

•'Take  notice  that  the  above  named  claimant, 
Charles  Welde,  has,  and  claims  a  lien  for  the  sum  of 
$515.32,  and  interest  thereon,  from  October  20,  1884, 
and  the  costs  of  the  above  entitled  action  (which  is 
commenced  by  service  of  this  notice),  on  and  against 
all  those  four  certain  lots  of  land,  situated  in  the  vil- 
lage of  Unionport,  in  the  town  of  Westchester,  in  the 
county  of  Westchester,  with  the  four  buildings 
thereon,  taken  together,  being  described  as  follows : 
[Here  followed  description  of  premises.]  And  the  said 
owner  is  hereby  required  to  appear  in  person,  or  by 
her  attorney,  within  twenty  days  after  service  of  this 
notice  on  her,  and  answer  the  same,  and  serve  a 
copy  of  such  answer,  together  with  a  notice  of  any 
set  off,  or  claim,  she  may  have  upon  the  claimant, 
Charles  Welde, residing  at  No.  77  East  124  street,  in  the 
city  of  New  York,  or  his  attorney,  Martin  J.  Earley, 
•whose  ofiice  and  post-office  address  is  No.  229,  Broad- 
way, in  said  city,  or  in  default  thereof  the  claimant 
will  take  judgment  against  said  owner  for  said  sum  of 
$515.32,  and  interest  thereon  from  October  20,  1884, 
and  costs  of  this  action,  and  for  the  enforcement  of 
said  lien,  to  wit,  judgment  establishing  said  lien  for 
isuch  amount,  interest  and  costs,  and  directing  execu- 
tion therefor,  such  execution  to  direct  a  sale  of  the 
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right,  title  arid  interest  which  said  owner  liad  in  such 
premises  at  the  time  of  filing  said  notice  of  chiim,  and 
such  judgment  to  direct  that  the  chiimant  recover  of 
such  owner  any  deficiency  remaining  aft^r  the  sale 
under  execution  as  aforesaid,  and  the  application  of 
the  proceeds  of  such  sale  to  the  satisfaction  of  said 
lien,  so  far  as  applicable. 

''  Dated  New  York,  June  17,  1885. 
(  "Charle  Welde,  claimant. 

"M.  J.  Earley,  attorney  for  claimant,  229  Broad- 
way, N.  Y." 

Attached  to  this  notice  was  a  bill  of  particulars 
of  the  respondent's  claim,  which  was  verified  by 
him.  This  notice  was  personally  served  upon  the 
appellant  in  the  manner  in  which  a  summons  is 
required  to  be  served,  on  June  17,  1885.  The  appel- 
lant failed  to  appear  or  answer  within  twenty  days,  as 
required  by  the  notice,  and  after  the  lapse  of  that 
time  an  assessment  of  damages  was  had,  before  the 
county  clerk  of  Westchester  county,  on  proof  of  the 
default,  and  on  July  20,  1885,  judgment  was  entered 
in  favor  of  the  respondent  herein  against  the  appel- 
lant, establishing  such  lien  on  the  premises  for  $338.21 
principal  and  interest,  and  $58.20  costs,  and  direct- 
jiig  execution  for  the  sale  of  the  interest  of  said  owner 
In  said  premises  at  the  time  of  the  filing  of  such  lien. 
Execution  was  on  July  21,  J885,  duly  issued  to  the 
sheriff  of  Westchester  county,  and  on  September  19, 
1885,  a  sale  was  had  under  said  execution  and  under 
and  by  virtue  of  such  lien  and  judgment.  On  Decem- 
ber 10,  1885,  the  appellant,  through  her  attorney, 
served  notice  of  motion  to  set  aside  the  Judgment  and 
all  proceedings  herein  and  the  sale  aforesaid.  On  the 
return  day  the  appellant  herein  was  directed  to  serve 
notice  stating  the  grounds  of  such  motion,  which  he 
accordingly  did,  as  follows ;    (1)  That  the  defendant 
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has  not  been  served  with  a  summons  herein,"  and  has 
not  appeared  herein,  except  for  the  special  jmrpose  of 
vacating  this  judgment.  (2)  That  the  plaintiff  pro- 
ceeded to  assess  the  damages  herein  before  the  clerk 
of  this  court,  instead  of  before  the  court  or  a  referee 
herein,  duly  appointed.  (3)  That  the  judgment  herein 
was  entered  without  application  to  the  court.  The 
motion  was  denied  (without  opinion)  by  the  special 
term  in  December,  1885,  and  thereafter  this  appeal 
was  taken. 

II.  C.  Henderson^  for  appellant. 

L.  E.  Prendergast  {M.  J.  Earley,  attorney),  for 
respondent. 

Peatt,  J. — The  only  question  presen^'^ed  by  the 
appeal  is  whether  the  notice  by  which  the  proceeding 
was  begun  can  be  regarded  as  a  summons  within  the 
provisions  of  the  Code  so  as  to  give  the  court  jurisdic- 
tion of  the  proceeding. 

Upon  comparing  the  Code  with  the  notice  served  it 
will  be  found  that  all  the  requirements  of  a  summons 
are  found  in  the  notice. 

We  do  not  see  that  the  additional  matter  contained 
in  the  notice  can  be  prejudicial  to  the  appellant.  It 
cannot  be  that  a  summons,  otherwise  in  the  usual  form, 
will  be  invalidated  by  containing  a  statement  of  the 
amount  for  which  judgment  is  sought  to  be  recovered  ; 
and  so  with  resjject  to  all  the  unnecessary  matters  con- 
tained in  the  notice  in  the  present  case.  They  are  sur- 
plusage, but  they  .work  no  harm  to  the  defendant  and 
will  be  disregarded.  We  think  the  court  properly 
acquired  jurisdiction,  and  the  order  appealed  frpm  ia 
affirmed,  with  costs. 

Barnard,  J.,  concurred* 
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BATES,  ET  AL.,  V.  EAGLETON  MANUFACTURING 
COMPANY. 

New  Yokk  Superior  Court,  General  Term,  June, 

1886. 

§  1013. 

Reference —  What  must  appear  on  motion  for,  on  the  ground  that  the 
examination  of  a  long  account  is  required. 

The  court  has  no  power  to  order  the  trial  of  an  issue  of  fact  by  a  ref- 
eree on  the  ground  that  it  will  require  the  examination  of  a  long 
account,  wliere  it  does  not  appear  either  from  the  pleadings  iu  the 
action,  or  an  affidavit,  that  the  trial  will  require  the  examination 
of  such  an  account,  and  will  not  require  the  decision  of  difficult 
questions  of  law. 

{Decided  June  1,  1886.) 

Appeal  by  defendant  from  an  order  referring  the 
issues  in  this  action  for  hearing  and  determination. 

The  plaintiffs  are  copartners,  and  attorneys  and 
counselors  at  law.  The  claim  which  this  action  was 
brought  to  recover  is  set  forth  ia  the  complaint  as 
follows : 

"  That  the  defendant  is  indebted  to  the  plaintiffs 
in  the  sum  of  $6,247.39,  upon  an  account  for  the  ser- 
vices of  the  plaintiffs'  firm,  as  solicitors,  attorneys  and 
counsellors  for  the  defendant  upon  its  retainer,  prior 
to  July  1,  1884,  in  prosecuting  and  defending  certain 
suits  ;  and  for  like  services,  at  its  request,  in  arguing 
suits  before  the  courts,  in  drawing  various  instruments 
in  writing,  and  in  counseling  and  advising  the  defend- 
ant, and  for  divers  journeys  and  other  attendances  in 
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and  about  the  business  of  said  defendant  at  its  request, 
and  for  money  paid  out  and  expended  by  the  plaint- 
iffs for  the  defendant,  at  its  request,  in  and  about 
said  suits  and  business,  which  sum  has  become  due 
and  payable  from  the  defendant  to  the  plaintiffs." 

• 

The  answer  denies  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  whether  the  plaintiff 
did  render  the  alleged  services,  and  what  their  value 
was,  and  denies  that  any  such  services  Avere  rendered 
for  the  plaintiff,  or  upon  its  retainer,  or  about  its 
business  or  at  its  request,  or  that  any  sum  has  become 
due  or  payable  from  the  defendant  to  the  plaintiff  ;  it 
further  alleges  upon  information  and  belief  that  the 
plaintiff  did  render  services  which  the  defendant 
assumes  to  be  those  claimed  for  in  the  complaint  for 
one  J.  Loyd  Haigh,  and  that  subsequently  they 
entered  into  some  arrangement  with  him,  by  the  terms 
of  which,  for  a  sufficient  consideration,  the  claim  was 
by  the  plaintiff  duly  satisfied,  discharged  and 
released. 

The  plaintiff  upon  the  case  being  called  for  trial 
upon  the  day  calendar  of  the  court,  moved  upon  the 
pleadings  that  it  be  referred  to  a  referee  to  hear  and 
determine,  and  the  motion  was  granted  and  an  order 
of  reference  entered  from  which  this  apjpeai  was  taken, 
by  the  defendant. 

John  E.  Parsons^  for  defendant-appellant. 

It  is  always  undesirable  for  a  court  to  compel  a  lay- 
man to  settle  a  dispute  about  a  lawyer's  bill  before 
another  lawyer.  Martin  v.  Windsor  Hotel  Co.,  10  Hun, 
304.  S.  P.,  Felt  V.  Tiffany,  11  Id.  62 ;  Merrit  v.  Vig- 
elius,  28  Id.  420 ;  Waring  t).  Chamberlain,  14  N.  Y. 

WeeJcly  Dig.  564 Where,  as  here,  there  is 

but  a  single  retainer  and  a  gross  charge,  the  fact  that 
the  services  for  which  the  charge  is  made  were  rendered 


I 
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at  different  times  does  not  constitute  an  account 
within  the  meaning  of  the  statute.  Felt  v.  Tiffany,  11 
Bun,  62  ;  Waring  v.  Chamberlain,  14  JV.  Y.  Weekly 
Dig.  564 ;  Dittenhoefer  v.  Lewis,  5  Daly,  72  ;  Benn 
V.  First  National  Bank,  19  N.  Y.  Weekly  Dig.  206  ; 
Davis  V.  Walsh,  48  N.  J.  Super.  {\Q  J.  <&  8.)  615; 
Tracy  v.  Stearns,  61  How.  Pr.  265 ;  Adams  v.  City  of 
Utica,  6  N.  Y.  Civ.  Pro.  294. 

TJiomas  Hunt,  for  plaintiff-respondent. 

The  motion  for  a  reference  was  properly  made  after 
the  case  was  on  the  day  calendar.  Rutty  v.  Person, 
49  IS.  Y.  Super.  Ct.  (17  /.  <fc  >8'.)  65  ;  Wheeler  v.  Falcon- 
ner,  1  Robt.  45;  Mayor  xi.  Genett,  4  Hun,  658;  Haw- 
kins v.  Avery,  32  Barh.  551.  The  character  of  the 
action  is  determined  by  the  complaint.  The  answer 
cannot  change  it.  The  cause  of  action  set  forth  in  the 
complaint  involves  the  examination  of  an  account,  and 
the  answer  of  the  defendant  compels  the  plaintiffs  to 
prove  their  account.  Andrews  v.  Wallace,  1  N.  Y» 
Monthly  Law  Bull.  19 ;  Welsh  v.  Darragh,  62  N.  Y. 
590  ;  Shermerhorn  v.  Wood,  4  Daly,  158  ;  Dustan  v. 
Wallace,  13  N.  Y.  Weekly  Dig.  518  ;  Gregory  v.  Sea- 
man, 61  N.  Y.  Super.  Ct.  (19  J.  &  S.)  616 

By  the  word  "examination  "  of  an  account  in  section 
1013  of  the  Code,  is  meant  an  investigation  to  find  out 
the  truth  as  to  an  account  disputed  as  a  whole  or  as  to 
items.  An  investigation  of  an  account  for  professional 
services  admits  of  no  cursory  examination.  It  differs 
from  mercantile  accounts  in  the  fact  that  professional 
services  require  explanation  by  expert  witnesses,  as 
well  as  the  production  of  books  showing  the  nature  of 
the  services,  and  the  dates  when  they  were  rendered, 
whereas  a  mercantile  account  requires  no  expert  evi« 
dence,  but  simply  the  production  of  the  book.  The 
peculiar  meaning  which  is  attached  to  the  word 
*' examination"  of  a  long  account  is  clearly  given  in 
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the  opinion  of  Chief  Justice  Daly,  in  the  case  of 

Magown  v.  Sinclair,  5  Daly,  63 Perry  v. 

Rollins,  56  Bow.  Pr.  242.  The  account  involved  in 
this  case  is  "long."  The  complaint  enumerates  the 
services  which  the  plaintiffs  rendered,  and  describes 
their  character.  It  specifically  states :  1.  The  prose- 
cution and  defending  various  suits.  2.  the  drawing  of 
written  instruments.  3.  The  arguing  of  various  cau- 
ses in  court.  4.  Counseling  and  advising  the  defend- 
ant. 5.  Divers  journeys  about  their  business.  6. 
Attendances  upon  their  business.  7.  The  paying  out 
and  expending  money.  Numerous  items  in  a  great 
number  of  separate  and  distinct  matters  constitute  a 
"long"  account.  In  the  statement  of  the  services  in 
the  complaint,  it  can  be  seen  that  the  services  were  in 
separate  and  distinct  suits,  and  from  the  fact  of  the 
prosecution  and  defending  of  these  suits  that  there 
are  numerous  items  in  the  account  to  be  exam- 
ined. .  .  .  Andrews  v.  Wallace,  supra.  .  .  The 
account  must  be  a  commercial  or  financial  account 
made  up  of  the  dealing  of  the  parties  with  one  another. 
Camp  v.  Ingersoll,  1  iV^.  Y.  Civ.  Pro.  340;  Bell  v.  Mayor, 

11  Hun,  511  ;  Thomas  v.  Reab,  6  Wend.  503 

The  account  must  be  the  substantial  object  of  the 
action  and  not  incidental  or  collateral.  Although  the 
answer  raised  other  issues,  yet  still  the  account 
remains  the  substantial  object  of  the  action.  Camp  v. 
Ingersoll,  86  N.  Y.  433 ;  Dustan  v.  Wallace,  13  JSf.  Y. 
Weekly  Dig.  518.  In  Gregory  v.  Seaman,  general 
term  ol  this  court  {Per  Curiam),  held  that,  if  the. trial 
of  the  issue  presented  by  the  complaint  will  involve 
the  taking  of  a  long  account  they  may  be  referred*, 
although  there  is  a  defense,  of  fraud  or  negligence. 
Welsh  V.  Darragh,  52  N.  Y.  590. 

There  can  be  no  objection  to  the  present  order  of 
reference  upon  the  ground  that  the  referee  is  an  attor- 
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ney,  and  that  the  case  referred  involves  an  account 
for  professional  services. 

Per  Curiam. — The  order  appealed  from  was  made 
on  the  complaint  and  answer.  There  is  no  aflidavit  to 
show  that  the  trial  of  the  issues  would  require  the 
examination  of  a  long  account  and  the  pleadings 
themselves  do  not  show  that  the  examination  of  such 
an  account  would  be  involved  in  the  trial  of  the 
action. 

The  authority  to  make  the  order  is  found  in  sec- 
tion 1013  of  the  Code  which  provides  that  the  court 
may  direct  a  trial  of  the  issues  of  fact  by  a  referee 
where  the  trial  will  require  an  examination  of  a  long 
account  on  either  side  and  will  not  require  the  decis- 
ion of  difficult  questions  of  law. 

Before  the  court  can  order  a  reference  under  this 
section  it  must  appear  either  from  the  pleadings  in 
the  action  or  an  affidavit  that  the  trial  will  require  the 
examination  of  such  an  account  and  will  not  require 
the  decision  of  difficult  questions  of  law.  Those  facts 
not  appearing  in  this  case  the  court  had  no  power  to 
refer. 

The  order  appealed  from  must  therefore  be 
reversed,  with  $10  costs  and  disbursements,  and  the 
motion  to  refer  denied.* 


*  See  Adams  v.  City  of  TJtica,  6  N.  T.  Civ.  Pro.  294. 
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HARNETT,  Guaedian  of  the  Persons  and  Estates 

OP  CHARLES  W.  RUSSELL  and  JOSEPH  F. 

RUSSELL  V.  JAMES  J.  MORRIS. 

N.  Y.  Court  of  Common  Pleas,    Special    Term, 
August,  1886. 

§§  449  468  et  seq. 

General  guardian, — When,may  Tyring  action  in  his  own  name  for  delta 

due  ward. 

It  is  well  settled  that  an  action  may  be  brought  by  a  general  guardian 
in  his  own  name  to  recover  a  debt  due  to  his  ward.  Section  469 
of  the  Code  of  Civil  Procedure  providing  for  the  appointment  of  a 
guardian  ad  litem  for  an  infant  plaintiff,  relates  only  to  actions 
brought  in  the  name  of  an  infant  and  does  not  conflict  with  the 
right  of  a  general  guardian  to  maintain  an  action  in  liis  own  name. 

Where  a  judgment  was  recovered  by  a  general  guardian  of  two 
infants,  in  his  own  name,  and  his  wards  afterwards  applied  for  leave 
to  issue  an  execution  upon  proof  that  he  had  died  ;  tliat  they  were 
then  of  age  ;  that  the  judgment  was  wholly  unpaid  and  unsatisfied, 
and  no  execution  had  been  issued  thereon,  and  that  the  debtor  had 
acquired  property  out  of  which  it  could  be  satisfied, — Held,  that 
the  motion  should  be  granted. 

[Bedded  August  20,  1886.) 

Application  by  Charles  W.  ^nd  Joseph  F.  Russell 
for  leave  to  issue  execution  upon  two  certain  judg- 
ments. 

It  appeared  from    the   papers  upon  wliicli    this 
otion  was  made  that  John  H.  Harnett,  as  general 
uardian  of  Charles  W.  and  Joseph  F.  Russell,  recov- 
red  two  judgments  against  the  defendant  in  the  dis- 
trict court  of  the  city  of  New  York  for  the  7th  judic- 
ial district,  one  on  September  14,  1876,  for  $85.83,  and 
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the  other  on  October  2,  1876,  for  $92.83  ;  that  said 
Russells  were  then  under  the  age  of  21  years,  but  are 
now  27  and  25  years  of  age  respectively ;  that  said 
Harnett  died  January  1,  1884  ;  that  the  judgments 
are  wholly  unpaid  and  unsatisfied,  and  no  executions 
have  been  issued  thereon,  and  that  by  the  death  of 
Peter  Morris,  the  father  of  the  defedant,  on  June  12, 
1886,  the  defendant  had  come  into  the  possession  of 
property  with  which  said  judgment  could  be  satisfied. 

JoJin  H.  Atkinson,  for  Charles  W.  and  Joseph  F. 
Russell,  and  motion. 

J.  C.  Julius  Langhein  {Langhein  Bros.  <&  Lang- 
bein,  attorneys),  for  defendant,  opposed. 

The  moving  papers  concede  the  fact  that  at  the 
time  the  judgments  were  rendered  the  i)laintiffs  were 
infants,  and  an  infant  can  only  sue  by  guardian  ad 
litem,  regularly  appointed  on  application  to  and  by 
order  of  the  court ;  if  under  14  years  of  age  the  appli- 
cation must  be  made  for  the  infant,  if  over  14,  by  the 
infant.  The  court  may  appoint  and  generally  does 
appoint  the  general  guardian  of  the  infant  its  guard- 
ian ad  litem  in  the  suit,  but  in  no  case  can  the  general 
guardian  sue  in  his  own  name.  This  has  always  been 
the  law  and  is  so  now,  especially  since  the  Code  of  Civil 
Procedure.  Buerman  v.  Buerman,  9  iV".  Y.  Cid.  Pro. 
146;  N.  Y.  City  Consolidation  Act  {Laws  of  1882 
chap.  410)  §  1295  subd.  1  ;  .  .  .  Such  has  always 
been  the  law.  See  District  Court  Act.  {Laws  of  1857 
chap.  344)  §  11,  LangheirC  s  District  Court  Practice, 
p.  45.  No  judgment  can  be  rendered  for  or  against  an 
infant,  without  the  appointment  of  a  guardian  ad 
litem.  No  judgment  would  be  valid  without  such 
appointment.  Fish  v.  Ferris,  3  E.  D.  Smith,  567 
(Citing  Moody  v.  Gleason,  7  Cow.  482)  ;  Boylen  v. 
McAvoy,  29  How.  Pr.  279. 


CIVIL     PROCEDURE    REPORTS.  2^^5 

Hiirnett  v.  Morris. 

"  The  irregularity  of  the  appearance  and  answer  of 
an  infant  defendant  by  attorney,  and  of  the  trial  and 
verdict  upon  the  issue  thus  found  is  an  error  of  fact, 
for  which  a  judgment  would  be  reversed  or  set  aside 
if  entered."  Arnold  v.  Sanford,  14  Johns.  417;  Kelly 
V.  Clock,  2  Code  Rejp.  28. 

The  statute  and  the  rules  of  practice  which  require 
an  infant  to  appear  by  guardian  ad  litem  had  a  sub- 
stantial object  in  view,  the  protection  of  such  persons 
against  what  the  law  adjudges  to  be  their  own  incom- 
petency to  choose  attorneys,  or  to  conduct  their  own 
litigation,  with  suitable  jjrudence  and  discretion.  .  .  . 
See  also  case  of  Jessurun  «.  Mackie,  61  How.  Pr.  261  ; 
S.  C,  24  Hun,  264,  which  holds  that  before  judg- 
ment the  remedy  would  be  by  motion,  and  if  desired, 
an  appeal. 

The  actions  not  having  been  brought  by  any  guard- 
ian ad  litem  duly  appointed  as  required  by  law,  which 
is  a  jurisdictional  defect,  the  judgments  may  be 
attacked  collaterally  as  well  as  directly,  and  in  any 
court  or  proceeding.  People  v.  Corlies,  1  Sandf.  228  ; 
People  V.  Barnes,  12  Wend.  492 ;  Titus  v.  Relyea,  8 
Abb.  Pr.  177  ;  Dudley  v.  May  hew,  3  iV.  F.  9 ;  Davis 
V.  Packham,  7  Peters  (  U.  S.)  276  ;  Tucker  v.  Tucker, 
4  Keyes,  136  ;  Seaman  v.  Whitehead,  78  N.    T.  306. 

Where  a  court  has  jurisdiction  it  has  a  right  to 
decide  every  question  which  occurs  in  the  cause,  and 
whether  its  decision  be  correct  or  otherwise,  its  judg- 
ment, until  reversed,  is  regarded  as  binding  in  every 
other  court,  but  if  it  acts  without  authority,  its  judg- 
ments and  orders  are  regarded  as  nullities  ;  they  are 
not  voidable  but  simply  void.  People  v.  Sturtevant, 
9  N.  T.  263 ;  Wilcox  v.  Jackson,  13  Peters  ( U.  8.)  611. 

In  Bosworth  v.  Vandewalker,  53  N.  Y.  697,  the 
late  lamented  Judge  Folgeu  saj^s  :  "  To  give  binding 
effect  to  such  a  judgment  it  is  essential  that  the  court 
should  have  jurisdiction  of  the  person  and  of  the  sub- 

VOL.   X.-S1. 


226  CIVIL    PROCEDURE    REPORTS. 

Harnett  v.  Morris. 

ject  mattet.  The  want  of  jurisdiction  may  always  be 
set  up  against  it,  when  it  is  sought  to  be  enforced,  or 
when  any  benefit  is  claimed  under  it.  And  the  want 
of  jurisdiction  makes  it  utterly  void  and  unavailable 
for  any  purpose." 

A  careful  reading  of  this  case  will  show  without  a 
doubt,  that  these  alleged  judgments  rendered  by  a 
court  of  limited  inferior  jurisdiction  are  utterly  null 
and  void,  and  that  they  are  not  worth  tlie  paper  they 
are  written  on. 

In  the  case  of  Ingersbll  v.  Mangam  (84  W.  T.  622), 
at  page  626,  Judge  Andrews  says  :  "  Infants  are  to  be 
deemed  wards  of  the  court,  and  when  brought  in  by 
service  of  process,  the  court  will  look  after  and  pro- 
tect their  interests.  But  the  court  must  first  acquire 
jurisdiction  before  they  are  bound  by  its  judgments." 

A  judgment  attempted  to  be  rendered  by  a  judge, 
who  is  disqualified  by  reason  of  consanguinity  with 
one  of  the  parties,  is  utterly  void,  and  incapable  of 
being  made  good  by  any  omission,  waiver  or  consent. 
Chambers  V.  Clearwater,!  ^55.  Ct.App.  Dec.  341;  Wait 
on  Fraudulent  Conveyances.,  p.  554,  §  422.  .  .  Ander- 
son D.  Roberts,  18  Johns.  527 ;  Stevens  v.  Hauser,  39 
iV.  Y.  302  ;  Alexander  'o.  Nelson,  42  Ala.  462  ;  Eaton 
'0.  Badger,  33  N.  H.  228 ;  Ponce  v.  Underwood,  55  Qa. 
601  ;  Somes  v.  Brewer,  2  PicTc.  {Mass.)  196. 

We  contend  that  these  judgments  upon  their  face] 
are  absolute  nullities.  Wait  on  Fraudulent  Convey-', 
ances,  pp.  559,  560,  §  423. 

Allen,  J.— I  do  not  think  that  the  records  pre- 
sented show  that  these  judgments  were  without  juris- 
diction.    It  seems  to  me  to  be  well  settled  that  an] 
action  may  be  brought  by  a  general  guardian  in  his] 
own  name  to  recover  a  debt  due  his  ward.     Hauen- 
stein  V.  Kull,  59  Bow.  Pr.  24 ;  Thomas  v.  Bennett,  56] 
Barb.  197  ;  Segelkin  v.  Meyer,  14  Hunj  593.    Sectionj 
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469  of  the  Code  of  Civil  Procedure  relates  only  to 
actions  brought  in  the  name  of  the  infant,  and  does 
not  conflict  with  the  right  of  a  general  guardian  to 
maintain  an  action  in  his  own  name.  Motions  for 
leave  to  issue  execution  granted,  without  costs. 


BAYER,  AS  General  Guardian-,  etc.  v.  PHILLIPS. 

Supreme    Court,    First    Department,     General 
Term,  May,  1886. 

§§  449,  468,  et  seq. 

General  guardian  of  infants, — When  action  may  be  brought  hy — When 
may  convey  real  projierty  of  infants  without  order  of  court. 

Where  a  bond  and  mortgage  was  assigned  to  the  general  guardian  of 
certain  infants,  as  such,  and  was  a  part  of  their  personal  estate, — 
Held,  that  an  action  for  their  foreclosure  was  properly  brought  by 
said  guardian  in  her  own  name;  that  she  was  a  trustee  of  an  express 
trust,  and  it  was  not  necessary  to  sue  in  the  name  of  the  infants  by 
a  guardian  ad  litem. 

Where  a  general  guardian  of  infants  procured  a  judgment  decreeing 
the  foreclosure  and  sale  of.  certain  real  property  under  a  mortgage 
assigned  to  her  as  such  guardian,  and  which  formed  a  part  of  the 
infant's  personal  estate,  and  on  the  sale  purchased  the  same,  and  a 
deed  tliereof  was  executed  to  her  in  her  individual  name  as  general 
guardian, — Held,  tliat  under  these  circumstances  she  had  a  right  to 
sell  the  property  without  obtaining  an  order  of  the  court. 
^cided  May  14,  1886.) 

Submission  of  controversy  under  section  1279  of 
|he  Code  of  Civil  Procedure  without  action. 

The  facts  stipulated  by  the  parties  to  this  contro- 
versy to  exist,  so  far  as  they  are  material  to  the  ques- 
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tions  decided,  are  as  follows  :  Minnie  Bayer  is  the  gen- 
eral guardian  of  the  persons  and  estate  of  Stephen  A. 
Bayer  and  Edwin  M.  Bayer,  infants,  and  was  duly 
appointed  such  by  an  order  of  this  court.  As  such 
guardian  a  certain  bond  in  the  principal  sum  of 
$7,000  together  with  a  mortgage  upon  premises 
located  at  No.  353  East  124th  St.,  in  the  city  of  New 
York,  were  duly  assigned  to  her.  This  bond  and  mort- 
gage were  part  of  the  personal  estate  of  said  infants, 
and  were  assigned  to  the  plaintiff  by  her  predecessor 
in  oflSce  as  their  guardian.  On  October  17,  1875,  the 
plaintiff  herein  commenced  an  action  in  this  court  in 
New  York  county  as  such  general  guardian,  as  sole 
plaintiff,  to  foreclose  said  mortgage,  in  which  action 
judgment  of  foreclosure  and  sale  was  duly  obtained  in 
favor  of  the  plaintiff,  providing,  among  other  things 
that  either  parties  to  the  action  might  purchase  at  the 
sale.  The  said  infants  were  not  parties  to  that  action, 
and  no  guardian  ad  litem  or  special  guardian  was 
ai^pointed  for  them,  nor  was  any  application  made  for 
the  appointment  of  such  guardian.  The  plaintiff  pur- 
chased said  property  at  the  sale  under  said  judgment 
as  general  guardian  as  aforesaid,  and  a  deed  was  exe- 
cuted to  her  in  her  individual  name  as  general  guar- 
dian of  said  infants.  Thereafter,  on  April  8,  1886,  the 
plaintiff  as  general  guardian  as  aforesaid  without  ask-Aj 
ing  leave  of  court  entered  into  a  written  contract  with^^ 
the  defendant  whereby  she  agreed  to  sell  him  for 
$8,500  the  said  premises  with  gas  fixtures,  etc.,  and 
agreed,  on  receiving  payment,  as  in  the  contract  provi- 
ded, to  execute  to  the  defendant  a  proper  guardian's 
deed  containing  a  covenant  against  grantor's  acts,  for 
the  conveying  to  said  defendant  the  fee  simple  of  said 
premises.  Defendant  made  objection  to  taking  said 
title,  upon  the  grounds,  (1)  That  the  foreclosure  actioa 
should  have  been  brought  in  the  name  of  the  infants 
and  a  guardian  ad  litem  appointed,  and  not  in  the 
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name  of  the  guardian  ;  and,  (2)  that  the  jilaintiff  could 
not  sell  the  property  without  leave  of  court. 

The  judgment  asked  by  the  plaintiff  is  that  specific 
performance  of  the  contract  be  decreed. 

Koones  <&  Goldman^  for  plaintiff. 

The  action   of  foreclosure   was  properly  bronght 
by  the  plaintiff  in  her  own  name,  as  general  guard- 
ian.    It  was  not  necessary   to  bring  the  action   in 
the  name  of  the  infants,  and  the  infants  not  being 
parties,  no  guardian  ad  litem  was  required.     Thomas 
k   Bennett,  56   Barb.   197 ;    White  v.  Parker,   8  Id. 
o2  ;   Pardee  v.    Van  Auken,  3  Id.  634  ;   Hauenstein 
«.  Kull,   59  How.  Pr.   24,   25 ;    Person   n.    Warren, 
14  Barh.  489  ;  Davis  v.  Carpenter,  12  How.  Pr.  287 ; 
Segelken  v.  Meyer,   14  Hun^   593  ;    Torry    v.  Black, 
58  iV.    Y.  185.     Ih   the  following  cases  it  was  held 
that  a  guardian  in  socage  or   a   general    guardian 
may  lease  in  his  own  name  and  may  recover  in  his  own 
name.   Field  v.  Shieffelin,  1  Johns.  Ch.  150  ;  Holmes  n. 
Seely,  17  Wend.  78  ;  Pond  i).  Curtiss,  7  Id.  45  ;  Coak- 
ley  V,  Mahar,  36  Hun^  158.    He  may  maintain  eject- 
ment in  his  own  name.     Cagger  v.  Lansing,  64  N.  Y. 
All ;  Holmes  v.  Seely,  17  Wend.  75  ;  Seaton  v.  Davies, 
1  T.  &  a  92.     Section  1686  of  the  Code  of  Civ.  Pro.  is 
permissive  only.     It  contains  no  negative  words,  and 
therefore   leaves   the   common  law  rule  unrepealed. 
As  the  bond  and  mortgage  was  assigned  to  Minnie 
Bayer  as  general  guardian,  etc.,  she  had  the  right  to 
maintain  the  action  as  a  trustee  of  an  express  trust. 
Segelken  v.  Meyer,  14  Hi/^n,  594  ;  Thomas  v.  Bennett, 
56  Barb.  197  ;  Person  v.  Warren,  14  Id.  489  ;  Field  v. 
Schieffelin,  7  Johns.  Ch.  150.  The  objection  should  have 
been  raised  in  the   foreclosure   action  by  demurrer. 
The  failure  so  to  do  is  a  waiver.     Seaton  'u.  Davis,  1  T. 
&  C.   93.     As   the  mortgage  foreclosed  was  apart  of 
the  personal  property  of  the  infant,  and  the  land  in 
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question  was  bought  in  by  the  guardian  to  protect  the 
estate  of  the  infant,  it  must  be  considered  as  personal 
property.  The  guardian  had  the  same  right  to  dis- 
pose of  it  as  she  had  to  dispose  of  the  original  bond 
and  mortgage.  Leave  of  court  to  sell  was  not  a 
prerequisite.  Horton  v.  McCoy,  47  N.  Y.  21 ;  Ware  v. 
palhill,  11  Vesey  {Eng.  CJiy.)  278  ;  Chapman  v.  Tib- 
bitts,  33  N.  T.  269,  290.  A  guardian  can,  without 
leave  of  court,  assign  a  bond  and  mortgage  given 
to  him  as  guardian  of  certain  infants.  Tuttle  v. 
Heavy,  69  Barb.  334  ;  Field  v.  Schieffelin,  7  Jolms. 
Ch.  150. 

Louis  M.  DoscTier^  for  the  defendant. 

Per  Curiam. — There  are  two  points  at  issue  in 
this  controversy  which  have  sprung  out  of  the  facts 
agreed  upon.  As  to  the  first  point, — namely,  whether 
the  foreclosure  action  was  properly  brought  in  the 
name  of  Minnie  Bayer,  general  guardian,  as  sole 
plaintiff, — we  think  that  there  can  be  no  doubt  that  the 
action  was  properly  brought  in  her  name,  she  being 
the  trustee  of  an  express  trust  within  the  meaning  of 
the  Code. 

As  to  the  second  point  we  entertain  no  doubt  that 
under  the  facts  and  circumstances  disclosed,  the 
guardian  had  the  right  to  sell  the  property  without 
obtaining  an  order  of  the  court  therefor,  and  for  these 
reasons  the  plaintiff  is  entitled  to  judgment,  but  with- 
out costs,  according  to  the  stipulation. 

Brady,  P.  J.,  Daniels  and  Macomber,  J  J.,  con- 
curred. 


CIVIL    PROCEDURE     REPORTS.  231 


Pendergast  v.  Greeufield. 


PENDERGAST,  Receiver  of  the  Produce  Bank 

OF  THE  City  of  New  York,  Respondent,  -y. 

GREENFIELD,  as  Trustee,  etc., 

AND  Individually,  Appellant. 

Supreme  Court,  First  Department,  General  Term, 
June,  1886. 

§§  600,  501,  502. 

Counter-claim. — When  an  individual  demand  may  he  set  up  as  a,  hy  per- 
son sued  as  trustee. 

Where  the  complaint  in  an  action  brought  by  the  receiver  of  a  bank, 
alleged  that  the  bank  had  discounted  certain  notes  for  a  firm,  D. 
&  Co.,  and  had  as  security,  liens  on  claims  due  D.  Ss  Co.,  under  cer- 
tain contracts,  and  that  D.  «&  Co.  had  assigned  their  claims  under 
the  contract  to  the  defendant  in  trust  to  pay  out  of  the  money, 
derived  therefrom,  all  liens,  claims,  debts  and  demands  accruing 
out  of  the  contract  and  existing  against  the  firm  or  either  member 
thereof  as  such  by  reason  of  the  contract;  that  the  trustee  had 
agreed  to  account  to  D.  for  all  moneys  and  drafts  received  by  him 
or  to  be  received  under  the  assignment,  and  to  pay  over  and  account 
for  the  same  after  the  payment  of  said  liens,  etc.,  that  the  defend- 
ant also  agreed  with  the  bank,  and  others,  to  account  for  the  sum 
received  under  such  assignment,  and  to  pay  the  loans  and  claims, 
and  to  pay  to  D.  the  surplus;  that  amounts  were  from  time  to  time 
collected  by  the  defendant  and  certain  loans  or  claims  discharged, 
including  some  of  the  notes  discounted  by  the  bank,  the  remaiiid(  r 
of  the  notes  then  unpaid  being  the  only  outstanding  liens,  claims, 
or  debts  accruing  out  of  the  contracts,  and  within  the  meaning  of 
the  declaration  of  trust,  and  demanded  judgment  for  the  account- 
ing of  all  sums  of  money  in  the  hands  of  the  defendant  as  trustee, 
and  the  application  thereof  to  the  purposes  of  the  trust,  and  the 
answer  set  up  as  a  counter-claim  a  demand  due  to  tlie  defendant 
from  the  bank  for  services  rendered  as  its  vice-president, —5eZ(?, 
that  a  demurrer  to  tliis  counter-claim  on  tlie  ground  that  it  was  in 
favor  of  the  defendant  in  his  individual  capacity  only  was  improp- 
erly sustained,  H]  that  although  the  action  was  brought  against  the 
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defendant  as  trustee,  nevertheless,  as  it  appeared  that  the  only  out- 
standing claims  were  tliose  of  the  P^oduce  Bank  which  tlie  receiver 
represented,  the  counter-claim  tended  in  some  way  to  diminish  or 
defeat  the  plaintiff's  recovery,  and  was  a  demand  existing  against 
the  person  whom  the  plaintiff  represented,  or  for  whose  benefit 
the  action  was  brought,  and  that  it  should  therefore  be  allowed  to 
an  amount  sufficient  to  satisfy  the  plaintiff's  demands ;[*]  that  the 
couuter-cliiim  interposed  may  justly  be  denominated  equitable.  [°] 

Osgood  V.  Ogden  (4  Keyes,  70)  distinguished,  ['J  Waddell  v.  Darling 
(51  N.  Y.  327),  followed. H 

In  an  action  by  the  receiver  of  a  bank  to  recover  upon  a  cause  of 
action  in  favor  of  the  bank,  and  upon  which  it  could  have  sued  if 
the  receiver  had  not  been  appointed,  the  defendant  may  set  up  a 
counter-claim  which  he  had  against  the  bank  at  the  time  the 
receiver  was  appointed,  and  this  whether  the  debt  of  the  bank  was 
then  payable  or  afterwards  became  due.[*,^J 

In  an  action  against  a  trustee  to  secure  the  application  of  funds  in 
his  hands,  with  which  under  the  terms  of  the  trust  he  was  to  pay 
certain  notes  and  chiims,  the  defendant  may  set  up  as  a  counter- 
claim a  cause  of  action  existing  in  his  favor  individually  against 
the  plaintiff  or  the  person  represented  by  him.[*J 

{Decided  June  1,  1886.^ 

Appeal  from  judgment  and  order  sustaining  demur- 
rer to  counter-claim. 

The  opinion  states  the  material  facts. 

Burton  JV.  Harrison,  for  defendant-appellant. 

John  L.  Cadwalader  (Strong  &  Cadwalader^  attor- 
neys), for  plaintiff-respondent.     " 

The  gravamen  of  the  complaint  is  to  determine 
how  much  of  the  trust  funds  is  in  the  defendant's 
hands,  and  to  obtain  its  application  to  such  person  or 
persons  as  is  or  are  "entitled  to  it  by  the  instruments 
creating  the  trusts,  which  the  complaint  alleges  con- 
sists wholly  of  notes  discounted  by  the  Produce  Bank, 
s(mie  of  which  have  been  rediscounted  and  pledged. 
The  answer  alleges  that  these  are  not  the  only  claims 
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outstanding  and  to  be  paid,  and  then  proceeds  to 
claim  a  personal  judgment  for  salary  against  the 
receiver.  The  plaintiff  sues  here  simply  as  represent- 
ing the  parties  secured  by  the  trust.  The  defendant's 
claim  is  his  personal  claim,  not  as  a  trustee,  and 
against  the  plaintiff  in  another  capacity  from  that  in 
which  he  brings  this  action.  See  Osgood  v.  Ogden,  4 
Keyes,  70  ;  Hammond  v.  Terry,  3  Lans.  186 ;  Ives  v. 
Miller,  19  Barh.  196.  The  transaction  set  up  in  the  coun- 
ter-claim did  not  arise  out  of  the  transaction  on  which 
plaintiff's  claim  is  founded,  nor  is  it  connected  with 
the  subject  of  the  action.  People  v.  Dennison,  84  N. 
Y.  272 ;  Freeman  v.  Lorillard,  61  Id.  612  ;  Bradhurst 
V.  Townsend,  11  Hun,  105 ;  Carpenter  v.  Manhattan 
Life,  93  N.  Y.  552.  Ernest  Greenfield,  as  trustee, 
and  Ernest  Greenfield,  individually,  are  joined,  as  the 
trust  is  a  loose  one.  A  defendant  in  one  capacity 
(here  individually)  cannot  set  up  a  counter-claim  in 
another  capacity.  Bathgate  v.  Haskin,  59  JV.  Y.  635  ; 
National  Bank  of  Newark  v.  Boylan,  2  Abb.  JV.  C. 
216  ;  Bockover  v.  Harris,  43  iT.  Y.  Sup.  CL  (11  J.  & 
8.)  548. 

Brady,  J. — The  complaint  alleges  that  the  Produce 
Bank  of  this  city  had  discounted  for  N.  H.  Decker  & 
Co.,  certain  promissory  notes,  having  as  security  liens 
on  amounts  due  that  firm  for  constructing  the  River- 
side drive,  and  that  they  assigned  all  such  claims  to 
the  defendant,  who  thereupon  executed  a  declaration 
to  the  effect  that  the  assignment  was  made  to  him  in 
trust  only,  to  pay  out  of  the  moneys  or  drafts  all  liens, 
claims,  debts  and  demands  growing  out  of  the  con- 
tract and  existing  against  the  firm  or  either  member 
^thereof,   as  such,  by  reason  of  the  contract ;  and  he 
[figreed  to  account  to  Decker  for  all  moneys  and  drafts 
received,  or  to  be  received,  under  the  assignment,  and 
[to  pay  over  to  him  all  moneys  and  drafts  received,  or 
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to  be  received,  and  to  account  for  all  moneys  received 
by  him  after  the  payment  of  the  liens,  claims  and 
demands  by  him  to  be  paid. 

It  is  further  alleged  in  the  complaint  that  by  the 
declaration  of  trust  the  defendant  agreed  with  the 
Produce  Bank  and  others  to  account  for  sums  received 
thereunder,  and  to  pay  the  loans  and  claims,  and  to 
l)ay  to  Decker  the  surplus  ;  and  further,  that  amounts 
were  from  time  to  time  collected  by  the  defendant,  and 
certain  liens  or  claims  discharged,  including  some  of 
the  notes  discounted  by  the  bank,  the  remainder  of 
the  notes  then  unpaid  being  the  only  outstanding 
liens,  claims  or  debts  growing  out  of  the  contract  and 
within  the  meaning  of  the  declaration  of  trust. 

The  complaint  also  alleges  an  account  stated  with 
the  defendant  as  trustee,  and  further  that  it  there- 
upon became  the  duty  of  the  defendant,  as  trustee,  to 
apply  the  balance  in  his  hands  in  accordance  with  his 
trust,  and  to  pay  the  outstanding  notes  held  by  the 
plaintiff,  or  on  which  the  Produce  Bank  was  theindor- 
ser,  having  pledged  the  same,  less  such  sums  as  he  was 
entitled  to  as  commission. 

The  plaintiff  demanded  judgment  that  an  account- 
ing might  be  taken  of  all  the  sums  in  the  hands  of  the 
defendant  as  trustee,  for  which  he  was  liable  to 
account,  and  that  the  balance  out  of  it  should  be  iDaid 
over  and  applied  to  the  purj)oses  of  the  trust. 

The  defendant,  for  a  second  defense,  set  up  as  a 
counter-claim,  a  demand  due  to  him  by  the  Produce 
Bank  for  services  rendered  as  its  vice-president,  and 
alleged  that  at  the  date  of  the  appointment  of  the 
plaintiff  as  receiver  of  the  Produce  Bank  the  board  of 
directors  of  the  b&nk  were  indebted  to  him  in  the  sum 
of  S3, 600,  a  sum  which  had  been  duly  demanded  and 
which  had  not  been  paid  in  whole  or  in  part. 

The  plaintiff  demurred  to  the  counter-claim  upon 
three  grounds,  as  follows : 
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First.  It  does  not  contain  a  cause  of  action  arising 
out  of  the  transaction  set  forth  in  the  complaint  as  the 
foundation  of  the  plaintiff's  claim,  or  connected  with 
the  subject  of  the  action. 

Second.  The  cause  of  action  alleged  in  said  coun- 
ter-claim is  not  one  existing  against  the  person  whom 
the  x>laintiff  represents. 

Third.  The  counter-claim  is  alleged  in  favor  of  the 
defendant  in  his  individual  capacity  only. 

The  learned  justice  in  the  court  below  sustained  the 
demurrer.  lie  seems  to  have  held  the  first  ground  of 
demurrer  well  taken  ;  the  second  ground  of  demurrer 
unavailable,  but  the  third  ground  of  demurrer  well 
taken.* 

It  is  true  that  the  defendant  is  sued  as  a  trustee,  a 

*  The  opinion  filed  by  the  justice  who  decided  the  case  at  special 
term  is  as  follows: 

Beach,  J. — The  bill  is  filed  by  plaintiff,  as  receiver,  and  prays 
an  accounting  by  defendant  as  trustee,  under  his  declaration  of 
trust  annexed  to  the  complaint.  The  defendant  in  his  answer  pleads 
as  a  counter-claim  a  demand  alleged  to  exist  in  his  favor  individually 
for  services  rendered  as  vice-president  of  the  bank.  To  this  counter- 
claim the  plaintiff  demurs  upon  the  grounds: 

First.  That  it  does  not  contain  a  cause  of  action,  arising  out  of 
the  transaction  set  forth  in  the  complaint  as  the  foundation  of  plaint- 
iff's claim,  or  connected  with  the  subject  of  the  action. 

Second.  That  the  cause  of  action  alleged  in  the  counter-claim  is 
not  one  existing  against  the  person  whom  plaintiff  represents. 

Third.  That  the  counter-claim  is  alleged  in  favor  of  the  defend- 
ant in  his  individual  capacity  only. 

I  think  the  first  ground  of  demurrpr  is  well  taken.  The  claim  for 
salary  or  compensation  did  not  rise  out  of  the  transaction  spt  forth 
in  the  complaint.  Neither  is  it  connected  with  the  subject  of  the 
action.  The  subject  of  tlie  action  is  an  alleged  liability  of  defend- 
ant to  account  as  trustee.  Tiiere  cannot  be  any  connection,  slight 
or  intimate,  remote  or  near,  with  an  employment  and  resulting  right 
to  compensation.  This  seems  too  plain  for  argument  (Carpenter  v. 
Manhattan  Life  Ins.  Co.,  93  iV.  Y.  552). 

The  second  ground  of  demurrer  cannot  be  sustained.  The  party 
secured  by  the  trust  and  represented  by  the  plaintiff  is  the  Produce 
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relation  created  by  written  instruments  for  specific 
purposes,  as  has  been  seen.  But  all  such  x>urposes 
have  been  accomplished,  except  the  payment  of  some 
notes  which  were  discounted  by  the  produce  bank  and 
which  the  plaintiff  represents.  There  is  no  allegation 
in  the  complaint  that  there  are  any  other  creditors. 

The  Code,  by  section  .601,  declares  that  the  coun- 
ter-claim specified  in  section  600  must  tend  in  some 
way  to  diminish  or  defeat  the  plaintiff's  recovery  and 
mnst  be  one  of  the  causes  of  action  stated  against  the 
plaintiff,  or,  in  a  proper  case,  against  the  person 
whom  he  represents  ;  and  the  causes  referred  to  are 
those  of  action  arising  out  of  the  contract  or  transac- 
tion set  forth  in  the  complaint  as  the  foundation  of 
the  plaintiff"' s  claim  or  connected  with  the  subject  of 
the  action,  on  an  action  or  contract  or  other  cause  of 
action  or  contract  existing  at  the  commencement  of 
the  action. 

By  section  602,  as  amended  by  the  act  of  1877,*  the 
counter-claim  specified  in  subdivision  2  of  section  601 
is  subject  to  certain  rules,  one  of  which  is  that  if  the 
plaintiff  is  the  trustee  of  another,  or  if  the  cause  is  in 
the  name  of  the  plaintiff  who  has  no  actual  interest  in 
the  contract  upon  which  it  is  founded,  a  demand 
against  the  plaintiff  shall  not  be  allowed  as  a  counter- 
claim, but  so  much  of  a  demand  existing  against  the 

Bank.  The  defendant's  claim,  while  personal,  is  against  the  bank 
represented  by  the  plaintiff  receiver.  In  Osgood  v.  Ogden  (4  Keyes, 
.70),  the  receiver  was  held  to  represent  in  the  action  the  creditors  of 
the  insolvent  corporation  and  not  the  corporation  itself,  because  the 
latter  could  have  no  such  cause  of  action  which  only  existed  in  the 
receiver,  as  the  representative  of  the  creditors. 

The  third  ground  of  demurrer  is  well  taken,  the  cause  of  action 
set  forth  in  the  complaint  is  against  the  defendant  as  trustee.  The 
counter-claim  he  asserts,  is  one  in  his  individual  favor.  It  does  nofc 
exist  in  favor  of  the  trustee  defendant. 

Judgment  for  plaintiff  on  demurrer  to  counter-claim,  with  costs. 

♦Laws  of  1877,  chap.  416. 
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X^erson  whom  he  represents  or  for  whose  benefit  the 
action  is  brought  as  will  satisfy  the  plaintiff's  demand, 
must  be  allowed  as  a  counter-claim,  if  it  might  have 
been  so  allowed  in  an  action  brought  by  the  person 
beneficially  interested. 

This  provision  is  predicated  of  a  similar  one  to  be 
found  in  the  Revised  Statutes,  page  354,  part  3,  chap- 
ter 6,  title  2,  section  18.* 
[']  It  is  supposed  by  the  learned  counsel  for  the 

respondent  that  as  this  action  was  brought  by  a 
receiver,  the  case  of  Osgood  ?).  Ogden  (4  Kepes,  70),  is 
an  adjudication  against  the  right  of  the  defendant  to 
set  up  a  counter-claim.  An  examination  of  that  case 
demonstrates  this  to  be  an  erroneous  view.  That  was 
a  proceeding  to  oblige  a  defendant  to  refund  a  sum 
which  he  had  wrongfully  received  as  a  stockholder, 
and  it  was  therefore  one  as  to  which  the  company 
itself,  represented  by  the  receiver,  could  not  maintain 
an  action. 

The  receiver,  therefore,  represented  the  creditors 
and  not  the  bank,  and  it  was  upon  that  yiew  of  the 
relations  between  the  parties  that  the  court  i)redicated 
its  judgment.  Justice  Bacon  said:  "The  sensible 
and  legal  view  of  this  action  and  the  results  flowing 
from  it,  is,  I  think,  taken  by  the  referee,  that  inas- 
much as  the  acts  for  which  this  recovery  is  sought 
were  frauds  upon  the  creditors  of  the  insolvent  cor- 
poration, and  the  reparation  sought  is  the  restoration 
of  these  improperly  abstracted  funds  for  their  benefit, 
the  action  is  brought  and  is  only  to  be  maintained  ii? 
the  rights  of  the  creditors,  and  in  this  specific  action 
the  plaintiffs  represent  the  creditors  only." 

In  the  elaborate  brief  of  the  counsel  for  the  respon- 
dent it  seems  to  be  conceded  that  if  the  receiver  were 
prosecuting  the  demand  due  to  the  company,  the  set- 
off   interposed    might    be    sustained.      And    in    the 

*  2  i?.  /S.  354,  §  18. 
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n    argument  made  by  the  counsel  for  the  appellant, 

containing,  to  some  extent,  a  history  of  the  law  on 
set-off,  cases  are  cited  showing  that  in  actions  kindred 
to  ■  this  the  set-off  could  be  entertained  (Miller  v. 
Receiver  of  Franklin  Bank,  1  Paige,  444  ;  Berry  v. 
Brett,  6  Bosw.  627,  628 ;  In  re  Globe  Ins.  Co.,  2 
Edw.  C7i.   625  ;  In  re  Receiver  Middle  District  Bank, 

1  Paige,  585). 
[']  In  the    last  cited  decision.  Chancellor  Wal- 

woKTH  said  :  "In  the  case  of  Miller  {supra),  this 
court  decided  that  any  equitable  set-off  which  the 
debtor  had  at  the  time  that  the  bank  stopped  payment 
was  not  altered  by  the  appointment  of  a  receiver.  It 
makes  no  difference  whether  the  debt  of  the  bank  was 
then  i)ayable  or  has  since  become  due."     See  also 

Osgood  V.  DeGroot,  36  W.  T.  348. 
n  The  case  of  Ives  v.  Miller  (19  Barh.  196),  to 

which  the  learned  counsel  for  the  respondent 
refers  on  his  brief  was  substantially  disregarded  in 
the  case  of  Waddell-y.  Darling  (51  iT.  F.  327),  in  which 
it  was  held,  that  in  an  action  upon  a  contract  a  balance 
due  the  defendant  upon  an  unsettled  partnership 
account  between  the  parties  where  the  partnership 
was  dissolved  prior  to  the  commencement  of  the 
action,  was  a  proper  counter-claim,  and  that  the 
defendant  could  ask  for  an  accounting  and  the  appli- 
cation of  the  balance  due  him  in  the  extinguishment 
of  the  plaintiff's  demand. 

That  case  was  decided  1873,  and  therefore  prior  to 
the  amendment  of  the  Code  in  1877,  to  which  allusion  . 
has  been  made,  and  which  adopted,  as  already  inti 

mated,  the  provisions  of  the  Revised  Statutes. 
[']  Although  the  action  is  against  the  defendant,  as 

a  trustee,  under  the  assignment  and  declaration  of 
trust  already  referred  to,  nevertheless  it  appears  from 
the  complaint  that  the  only  outstanding  claims  are 
those  of  the  Produce  Bank,  which  the  receiver  repre 
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sents  ;  and  it  is  thought,  therefore,  that  the  counter- 
claim does  tend  in  some  way  to  diminish  or  defeat  the 
plaintiff's  recovery,  as  required  by  section  501  of  the 
Code  of  Civil  Procedure,  and  is  a  demand  existing 
against  the  person  whom  the  plaintiff  represents,  or 
for  whose  benefit  the  action  is  brought,  and  therefore 
should  be  allowed  to  an  amount  sufficient  to  satisfy 
the  plaintiffs  demand,  in  accordance  with  subdivision 
3  of  section  502  of  the  Code. 

As  the  case  is  understood  by  the  pleadings  the 
action  is  brought  to  recover  from  the  defendant  a  sum 
of  money  which  should  be  paid  by  him  in  liquidation 
of  demands  due  to  the  Produce  Bank,  and  to  which  he 
responds  by  saying  the  Produce  Bank  is  indebted  to 
him  in  a  sum  of  money  of  which  he  demands  payment 
and  sets  up  as  a  counter-claim.  As  the  obligation 
assumed  by  him  was  to  pay  the  bank  it  is  not  under- 
stood why,  under  the  decisions  referred  to  and  the 
provisions  of  the  Code,  he  might  not  pursue  that 
course  if  he  thought  proper  so  to  do.  Section  607 
expressly  provides  that  a  defendant  may  set  forth  in 
his  answer  as  many  defenses  or  counter-claims,  or 
both,  as  he  has,  whether  they  are  such  as  were  for- 
merly denominated  legal  or  equitable,  and  the  coun- 
[']  ter-claim  interposed  may  justly  be  denominated 
equitable.  The  question  thus  considered  is  embar- 
rassing, and  the  conclusion  arrived  at  is  not  perhaps 
entirely  free  from  doubt,  but  it  is  evident  that  the 
legislature  meant  to  and  did  enlarge  the  rights  of  per- 
sons having  counter-claims  when  prosecuted  for  liabil- 
ities against  which  they  might  be  applied, 
n  For  these  reasons  it  is  thought  the  judgment 

should  be  reversed,  with  costs  to  the  appellant 
to  abide  the  event. 

Daniels,  J.,  concurs. 
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HASSLER  AS  Trustee,  etc.,  Appellant,  v.  TURN- 
BULL,  Respondent. 

Superior  CouET  OF  the  City  of  New  Tork,  Spec- 
ial Term,  September,  1886. 

§§  1316,  1363. 
Case  on  appeal. — What  should  contain. — Power  of  referee  in  settling. 

A  proposed  case  on  appeal  need  not  contain  the  judgment-roll,  but 
should  contain  only  the  evidence  which  was  presented  on  tlie  trial. 

It  is  the  duty  of  the  referee  before  whom  an  action  was  tried  in  set- 
tling a  case  on  appeal  to  make  it  conform  to  the  evidence  produced 
on  the  trial,  and  the  supposition  is  that  lie  will  settle  the  case  in 
accordance  with  the  facts  ;  he  has  no  riglit  to  add  to  the  testi- 
mony or  to  take  from  it. 

Where  a  proposed  case  on  appeal  contained  a  bill  of  particulars, 
which  formed  a  part  of  the  judgment-roll,  and  the  referee  before 
whom  the  action  was  tried  in  settling  the  case,  struck  out  the 
dates  in  such  bill  of  particulars  on  the  ground  that  the  copy  fur^ 
nished  him  on  the  trial  did  not  contain  such  dates, — Held,  on  a 
motion  to  send  the  case  back  to  the  referee  for  re-settlement,  that  as 
the  referee  had  no  control  over  the  judgment-roll,  the  case  should 
be  amended  by  striking  out  the  referee's  said  amendment,  and  by 
allowing  him  to  attach  to  the  case  as  filed  the  bill  of  particulars 
which  was  furnished  him  on  the  trial. 

(Decided  September  28,  188G.)  .  .< 

Motion  by  plaintiff-appellant  that  the  case  on 
appeal  herein  be  returned  to  the  referee  before  whom 
the  action  was  tried  for  re-settlement. 

This  action  was  brought  to  recover  the  sum  of 
$4,091.66,  moneys  alleged  to  have  been  received  by  the 
defendant  on  plaintiff's  account,  but  not  paid  over. 
The  action  was  tried  before  a  referee  who  filed  his 
report  August  21, 1885,  dismissing  his  complaint,  with 
costs.     Judgment  was  entered  May  13,  1886,  and  the 
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plaintiff  thereafter  appealed  therefrom  and  served  a 
proposed  case  on  appeal.  The  defendant  did  not  serve 
any  amendment  to  such  case  within  the  time  allowed 
by  law  for  so  doing,  and  the  plaintiff  presented  the 
case  to  the  referee,  and  requested  him  to  sign  the  same 
and  order  it  on  file.  The  papers  presented  to  the 
referee  contain  a  copy  of  the  judgment-roll,  the  evi- 
dence given  on  the  trial  in  narrative  form,  and  other 
papers  required  to  be  contained  in  a  case  on  appeal 
The  referee  of  his  own  volition,  and  without  notice  to 
plaintiff!,  struck  out  from  the  bill  of  particulars  con- 
tained in  the  judgment-roll,  all  the  dates  mentioned 
therein  as  being  the  dates  upon  which  the  defendant 
received  the  moneys  to  recover  which  the  action  was 
brought,  and  he  also  struck  out  from  the  testimony 
the  portion  of  plaintiff's  evidence  relating  to  the 
amounts  fixed  and  referred  to  by  those  dates.  The 
referee's  reasons  for  making  these  amendments  were 
that  the  copy  of  the  bill  of  particulars  furnished  him 
on  the  trial  did  not  contain  the  dates  on  which  said 
sums  of  money  were  alleged  to  have  been  received  by 
defendant. 

Charles    W.    Hassler    (J.    D.    Sabine,    attorney),    for 
plaintiff-appellant. 

'  A  referee  cannot  change  or  alter,  in  any  manner, 
the  copies  of  the  papers  composing  the  judgment-roll, 
and  which  are  necessarily  a  part  of  the  papers  on 
appeal.  If  this  were  permitted  an  appeal  would  be  a 
farce.  The  Code  and  rules  require  the  judgment-roll 
to  be  a  part  of  the  papers  on  appeal.  Code  Civ.  Pro. 
§§  1315,  1353;  Bules  34,  35,  40,  41;  Superior  CouH 
Rules,  4,  9 ;  McNish  v.  Bowen,  30  Hun,  214 ;  Davie 
V.  Van  Wie,  \  T.  (&  C.  530 ;  Ward  v.  C.  P.,  &c.  E.  E. 
Co.,  2  Sweeney,  70.  The  referee  having  admitted  the 
testimony  without  exception,  he  cannot  subsequently 
strike  it  out  arbitrarily  and  refuse  to  consider.  Myers 
Vol.  X.— 16 
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V.  Betts,  5  Denio,  81  ;  Allen  v.  Way,  7  Barb.  585 ; 
Burr  V.  Am.  S.  B.  Co.,  81  N.  Y.  175.  ...  The  respond- 
ent, not  having  proposed  amendments,  is  deemed  to 
have  agreed  to  the  case  as  proposed.  The  case  was 
thus  "  settled."  Rules  32,  33.  IngersoU  v.  Smith, 
48  N.  Y.  Super.  (16  J.  &  S.)  522.;  Stuart  v.  La  Farge, 
4  Bosiu.  616.  In  Johnson  v.  Whitlock,  13  N.  Y.  345, 
348,  the  court  say  :  "  The  next  proceeding  will  be  to 
prepare  a  cpse  and  have  it  settled  by  the  judge  or  ref- 
eree if  not  agreed  on."  All  that  is  necessary  is  sig- 
nature of  referee.  Whitling  v.  Elmball,  6  Bosw.  690 : 
IngersoU  v.  Smith,  svpra  ;  Johnson  v.  Whitlock,  13 
N.  Y.  345 ;  Westcott  v.  Thompson,  16  Id.  613.  Appel- 
lant had  no  notice  of  any  proposed  change  by  the  ref- 
eree. Had  the  respondent  proposed  amendments  the 
appellant  would  have  been  entitled  to  be  heard.  Can 
a  referee  arbitrarily  mutilate  an  agreed  case?  He 
cannot.  Rules  32,  33,  34.  If  the  case  is  not  agreed 
upon,  the  referee  should  "  settle  "  it, — that  is,  settle  the 
dispute  between  the  parties  as  to  what  it  should  con- 
tain. But  if  in  a  case  where  no  dispute  can  arise,  as 
where  the  case  is  agreed  to,  the  referee  can  arbitrarily 
and  without  notice  strike  out  a  part  of  the  judgment- 
roll,  and  the  admitted  testimony  relating  thereto,  it  is 
in  his  absolute  power  to  prevent  the  success  of  any 
appeal.  If  he  can  insist  that  the  general  term  shall 
not  have  correct  copies  of  his  own  record  before  it; 
and  if  he  can  change,  even  by  striking  out,  the  state- 
ment of  the  evidence  from  that  agreed  upon  to  an 
entirely  different  statement  supporting  fully  his  own 
report,  then  no  decision  of  a  referee  can  ever  be  rever- 
sed on  appeal.  He  has  not  such  power.  Rules  32, 
34,  35,  40,  41.  Superior  Court  Rules,  4,  9;  Code 
Civ.  Pro.  §  1353 ;  IngersoU  v.  Smith,  48  N.  Y.  Super. 
(16  J.  &  S.)  522;  Johnson  v.  Whitlock,  13  N.  Y.  345; 
Westcott  V.  Thompson,  16  Id.  613.  .  .  .  This  court 
has  full  power  to  give   the   relief    asked  for.     Living- 
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ston  V.  Miller,  7  How.  Ft.  219  ;  Hackley  v.  Draper,  2 
Hun,  523  ;  Whitbeck  v.  Wanie,  8  How.  Pr.  433  ; 
Johnson  v.  Whitlock,  13  N.  Y.  345  ;  Luyster  v.  Sniffer, 
3  How.  Pr.  250 ;  Code  Civ.  Pro.  §§  721,  724. 

Alfred  Erhe,  for  the  referee,  opposed. 

Teuax,  J. — A  bill  of  particulars  is  not  a  part  of  a 
case  to  be  settled  by  the  referee.  Such  a  case  need 
not  contain  the  judgment-roll.  It  should  contain  only 
the  evidence  that  was  presented  to  the  referee  on  the 
trial.  On  a  settlement  of  a  case  it  is  the  duty  of  the 
referee  to  make  the  case  conform  to  the  evidence  pro- 
duced on  the  trial.  He  has  no  right  to  add  to  such 
testimony  or  to  take  from  it.  The  supposition  is  that 
a  referee  will  settle  a  case  in  accordance  with  the 
facts.  This  the  referee  in  this  case  seems  to  have  done. 
But  as  the  referee  has  no  control  over  the  judgment- 
roll,  I  shall  amend  the  case  as  filed  by  striking  out  the 
referee's  first  and  fifth  amendments,  and  by  allowing 
the  referee  to  attach  to  the  case  as  filed  the  bill  of 
particulars  which  was  furnished  him  on  the  trial. 

Order  to  be  settled  on  notice. 
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on  individual  demand 60 

When  not  necessary  that  causes  of  action  set  up  as,  belong 

to  defendant  at  commencement  of  action 67 

When  claims  against  plaintiff's  assignor  cannot  be  set  upas     80 
Wliat  allegations  in  answer  of  ownership  of  claim  sued  on, 
by  third  person  not  sufficient  to  permit  claim  against  such  per- 
son to  be  set  up  as  a  counter-claim 80 

Right  of  set-off  or  counter-claim,  as  against  an  assignee  is 
purely  statutory  and  the  allegations  setting  up  such  defense 

must  bring  it,  in  express  terms,  within  the  statute 80 

When  affects  title  to  real  property 72 

Instance  of,  held  to  be  connected  with  subject  matter  of 
the  action 98 
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When  assumed  to  state  sufficient  facts J)8 

See  "Lis  Pendens." 

Demurrer.     Grounds  of,  to  counter-claim 98 

When,  to  counter-claim  overruled  because  complaint  insuffi- 
cient       80 

Failure  to  allege  in  complaint  whetlicr  party  stated,  to  be  a 

corporation  is  foreign  or  domestic  cannot  be  taken  advantage 

of  by  demurrer ' YtQ 

See  ''  Costs."  • 

Reply.     When  failure  to,  cannot  be  taken  advantage  of  on 

appeal. 60 

Supplemental.     When  facts  arising  after  commencement  of 

action  cannot  be  set  up  by  supplemental  complaint 12 

Terms  on  -which  leave  to  make  is  granted  should  be  fixed 

by  the  court  granting  it 12 

When  leave  to  serve  not  granted 205 

Claim  barred  by  Statute  of  Limitations,  cannot  be  set  up  in  205 

RECEIVER — See  "  Supplementaby  Proceedings." 
REFEREE — When  referee  to  sell  mortgaged  premises  cannot 
apply  deposit  in  his  hands  on  account  of  his  fees  and  disburse- 
ments       77 

Amount  of  fees  for  selling  real  property  and  distributing 

proceeds.   1 

See  "Appeal." 

REFERENCE — What  must  appear  On  motion  for,on  ground  that 

the  examination  of  a  long  account  is  required 218 

Objection  to  order  of,  when  and  how  waived -, . . .    107 

See  "Appeal;"  "Costs;"  "Judgment;"   Partnership;" 

"Referee." 
RESTITUTION — By  what  court  ordered  when  judgment  set 

aside  an  appeal 19 

Effect  of  laches  in  moving  for 19 

Effect  of  pendency  of  action  to  recover  money  the  restitu- 
tion of  which  is  sought 19 

SUMMONS — Not  invalidated  by  containing  matter  not  required 

to  be  stated 214 

SUPPLEMENTARY  PROCBEDINGS—When  trust  fund  can- 
not be  reached  in 210 

When  receiver  appointed 210 

Instance  of  case  in  which  application  for  receiver  denied. .  210 

SURROGATE'S  COURT— Examination  of  witnesses  before 
trial,  when  ordered  and  when  taken  in  proceeding  for  probate 
of  a  will 178 
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A  decedent's  real  property  may  be  sold  for  the  payment  of 

funeral  expenses ■ 172 

When  sale  of  decedent's  real  property  for  tlie  payment  of 

debts  not  ordered 201 

When  judgment  not  a  lien  on  said  property 201 

Effect  of  accounting  on  proceedings  for  sale  of  real  property  201 

TRIAL — When  motion  for  change  of  place  of  trial  for  conven- 
ience of  witnesses  denied,  because  all  the  defendants  did  not 

join  therein 100 

VERDICT— When  special  insufficient 82 

What  must  be  determined  by 35 

WAIVER — See  "BiLii  of  Particulars, "  "Reference." 

WIIiL — When  debts  charged  on  real  pro  [lerty  by  will. ...    201 

WITNESS — When  not  required  to  exhibit  books,  etc.,  produced 

pursuant  to  a  subpoena  duces  tecum  to  party  subpoenaing  him. .   107 
See  "  SuRUoaATK's  Couut." 
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ABATEMENT  AND  REVIVAL. 

Bight  to  revive.  Where  an  action  does  not  abate  by  the  death  of 
the  defendant  both  parties  have  an  absolute  right  to  a  continu- 
ance.    May,  1883,  Brooklyn  G.  Gt.,  Dalton  ©.  Sandland,  iv.  73. 

Where  both  parties  are  dead.  An  action  cannot  be  revived  and 

continued  under  the  Code  of  Civ.  Pro.,  where  all  the  parties  to  it 
are  dead  at  the  time  of  making  the  motion.  At  common  law  the 
action  abated,  and  the  Code  does  not  include  such  a  case.  May, 
1882,  N.  Y.  Super.  Q.,  Holsman  v.  St.  John,  ii.  48.* 

' Action  for  penalty ;  annual  report  of  corporation.    An  action 

to  enforce  the  personal  liability  of  a  trustee  of  a  corporation  for 
its  debts,  for  failure  to  file  annual  report,  does  not  abate  on  the 
death  of  the  plaintiff,  but  may  by  revived  and  continued  by  his 
I)ersonal  representative.  May,  1885,  Supm.  Ct.  Sar.  Sp.  T.,  Bon- 
nell  V.  Griswold,  viii.  280. 

Waiver ;  presenting  claim  to  executor  and  agreeing  to  refer.  The 
presenting  of  a  claim  to  an  executor  and  agreeing  to  refer  it 

*  This  decision  was  reversed  by  the  court  of  appeals,  90  N.  T. 
[461,  which  held  that  an  action  on  contract  does  not  abate  upon  the 

death  of  the  sole  plaintiff  and  sole  defendant,  but  continues  in  court 
[and  needs  no  revival ;  that  it  is  then  a  mere  question  of  bringing  in 

the  proper  parties  to  continue  the  action,  and   no  lapse  of  time 

would  defeat  an  application  to  continue  it. 


\ 
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without  naming  a  referee  does  not  bar  the  continuance  against 
such  executor  of  an  action  on  said  claim,  begun  against  his  dece- 
dent before  his  death.  May,  1883,  Brooklyn  G.  Ct.,  Dalton  v. 
Sandland,  iv.  73. 

Laches.  Where  the  grantee  of  lands  held  adversely  to  his  grantors 
at  the  time  of  the  conveyance  to  him,  brought  an  action  to 
recover  said  lands  in  the  name  of  his  grantors,  and  two  of  them 
died  pending  the  action,  and  the  defendant  moved  at  the  trial 
to  dismiss  the  complaint  on  the  ground  that  it  had  not  been 
revived  in  the  name  of  the  executors  of  such  deceased  plaintiffs, 
which  motion  was  denied  and  an  exception  taken,  and  the  court 
at  the  close  of  the  case  directed  a  verdict  for  the  defendant  and 
ordered  the  exceptions  of  the  plaintiff  to  be  heard  in  the  first 
instance  at  general  term, — Held,  that  an  order,  granted  after  such 
trial,  reviving  and  continuing  the  action  in  the  name  of  the  ex- 
ecutors of  the  deceased  plaintiffs  and  permitting  the  plaintiffs 
to  amend  the  proceedings  nunc  pro  tunc  as  of  the  day  before  the 
trial,  was  improperly  granted,  March,  1886,  N.  Y.  Super.  Ct, 
Doherty  v.  Matsell,  ix.  103. 

Transfer  of  interest ;  substituting  transferee.  In  case  of  a  transfer 
of  interest,  after  the  commencement  of  an  action,  the  original 
party  may  continue  the  action  unless  the  court  directs  that  the 
person  to  whom  the  interest  is  transferred  be  substituted  in  the 
action  ;  an  order  directing  such  substitution  is  usually  granted, 
but  it  is  discretionary,  and  the  court  may  withhold  it  if  there  are 
any  reasons  why  it  should  not  be  made.  Aug.  1883,  N.  T.  C.  Ct. 
Sp.  T.,  McNamara  v.  Harris,  iv.  76. 

Payment  of  note  by  indorser.  An  action  on  a  promissory  nota 

against  the  maker  thereof  does  not  abate  on  account  of  the  pay- 
ment of  the  note  by  an  indorser  after  action  commenced,  but  the 
indwser  so  paying  is  entitled  to  be  subrogated  to  any  right  the 
plaintiff  had  acquired,  and  may  apply  for  leave  to  continue  the 
action  in  his  own  name ;  but  where  he  does  not  do  so  it  is  properly 
continued  in  the  name  of  the  original  plaintiff,  who  becomes  the 
trustee  of  the  indorser,  as  regards  the  money  sued  for  when 
recovered.  Nov.  1882,  N.  Y.  Mar.  Ct.  THal  T.,  Concord  Gran- 
ite Co.  V.  French,  iii.  56 ;  May,  1883,  N.  Y.  C.  P.,  S.  C.  aff'd, 
iii.  445. 

When  application  to  continue  denied.  An  order  continuing  an  action 
in  the  name  of  a  person  to  whom  the  subject  thereof  has  been 
transferred  after  its  commencement,  should  not  be  granted  where 
its  practical  effect  would  be  to  defeat  the  legal  consequences  of 
an  order  requiring  security  for  costs.  Aug.  1883,  N.  Y,  C.  Ct, 
Sp.  T.,  McNamara  v.  Harris,  iv.  76. 

By  whom  revived  ;  who  is  successor  in  interest.  The  successor  in 
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interest  referred  to  in  section  757  of  the  Code  of  Civil  Procedure, 
— providing  for  the  continuance  of  actions  against  the  representa- 
tive or  successor  in  interest  of  a  deceased  party, — is  one  who  suc- 
ceeds to  the  subject  matter  of  an  action,  the  property  rights  or 
interest  which  were  the  subject  of  the  action,  as  distinguished 
from  ordinary  money  demands,  which  continue  against  the  per- 
sonal representative  of  the  deceased.  May,  1881,  Supm.  Ct.  N. 
F.  Co.  Sp.  T.,  Green  v.  Martine,  i.  129. 

By  assignee  of  personal  representative.  Where  the  plaiirtifFs  in 

an  action  successively  Jie,  the  last  survivor  occupies  the  position 
of  sole  plaintiff  within  the  meaning  of  section  757  of  the  Code 
of  Civ.  Pro. ;  and  the  assignee  of  his  personal  representative 
should  be  substituted  in  the  place  of  the  plaintiffs,  and  the  action 
revived  and  continued  by  him.  March,  1882,  Supm.  Ct.  1st  Bept., 
McLachlin  v.  Brett,  ii.  194. 

By  assignee  of  executor ;  counter-claim.  An  action  to  foreclose 

a  mortgage  may  be  continued  in  the  name  of  a  person  to  whom 
the  mortgage  ha«  been  assigned  by  the  executrix  and  sole  lega- 
tee of  the  plaintiff  in  the  action  and  former  holder  thereof,  and 
that,  notwithstanding  a  counter-claim  had  been  interposed  in  the 
action.  Aug.  1884,  Supm.  Ct.  Kings  Co.  Sp.  T.,  Dock  v.  South 
Brooklyn  Saw  Mill  Co.,  vi.  144. 

— ^  Action  for  money  demand,  against  whom  revived.  An  action 
for  an  accoxmting  and  to  recover  a  balance  due  is  completely 
revived  when  the  personal  representatives  of  the  testator  are 
made  parties;  and  where  it  is  not  sought  by  the  action  to  charge 
the  testator's  real  estate,  the  devisees  and  heirs  at  law  should 
not  be  made  parties  thereto,  and  a  motion  to  bring  in  the  devi- 
sees and  heirs  at  law  and  to  revive  and  continue  the  action 
against  them,  on  the  ground  that  the  personalty  would  not  be 
sufficient  to  satisfy  the  judgment,  if  recovered,  should  be  denied. 
May,  1881,  Supm.  Q.  N.  Y.  Co.  Sp.  T.,  GreQu  ».  Martine,  i.l29. 

Appeal  from  order.  Where  persons  claiming  to  be  the  successors 
in  interest  of  the  plaintiffs  in  an  action  moved  to  revive  and  con- 
tinue it,  and  their  motion  was  denied,  they  may,  in  their  notice  of 
appeal  from  the  order  denying  such  motion,  designate  themselves 
the  appellants;  if,  for  any  reason,  this  was  not  so,  the  court  should 
amend  the  title  by  changing  it  to  thtf  original  one.  March, 
1882,  Supm.  Ct.  Ist  Dept,,  McLachlin  v.  Brett,  ii,  194. 

See,  as  to  supplemental  complaint  setting  up  revivor,  PiiEADiHOs. 

ACCOUNT. 
Account— claims.    Difference  between  action  on  account  and  on 
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claim,  pointed  out,     March,  1884,  N.  Y,  C.  P.  Sp.  T.,  Candee  v. 
Doying,  v.  92. 

Right  to  demand.  The  right  to  demand  a  copy  of  an  allegpd 
account  in  a  pleading  is  not  limited  to  the  caae  of  an  account 
stated.  Sept.  1882,  Supm.  Ct.  Zd  Dept.,  Barkley  v.  Bennselaer  k 
Saratoga  R.  R.  Co.,  iL  409. 

Demand ;  striking  out.  Motion  to  strike  out  demand  for  copy  of 
account,  when  proper,  and  should  be  granted.  Jan.  1884,  JV".  Y. 
Super.  Ct.,  Perzel  v.  Shook,  v.  397  ;  contra,  Sept.  1882,  Supm.  Ct. 
Sd  Dept.,  Barkley  v.  Rennselaer  &  Saratoga  E.  E.  Co.,  ii.  409. 

Pailnre  to  serve.  The  plaintiff  is  not  precluded  from  giving  evi- 
dence of  an  account  where  a  copy  has  been  demanded,  unless 
there  has  been  a  total  failure  to  serve  one.  Mar/,  1883,  S"pm. 
Ct.  1st  Dept,,  Schulhoff  v.  Co-operative  Dress  Association,  iii. 
412. 

Remedy.   Remedy  of  defendant  where  copy  of  account  served 

is  insufficient.    Id. 

Surrogate's  court.  Eule  as  to  pleading  accounts  and  failure  to 
serve  copy  upon  demand,  does  not  ^pply  to  reference  of  claim 
against  administrator,  &c.  Jan.  1884,  Ct.  App.,  Townsend  v. 
N.  y.  Life  Ins.  Co.,  iv.  398. 

Long  account.  Instance  of  action  which  did  not  involve  the  exam- 
ination of  a  long  account.  Jan.  1887,  Supm.  Ct.  1st  Dept.,  Roches- j{ 
ter  V.  Mayor,  ix.  226. 

Payments.  Payments  on  account  go  in  extinguishment  of  the  debt, ; 
July,  1883,  Supm.  Ct.  M  Dept.,  Bundick  v.  Hale,  iv.  811. 

For  a  review  of  the  authorities  on  demand  for  and  service  of  copy 
account,  see  Note  on  BiU  of  Particulars,  ii.  240. 

See  Bniii  of  PakticuijAES. 

ACCOUNTING. 

See  Abatement  ;  Executob  and  Administratok  ;   Guabsian  aki>| 
Wabd  ;  Tbtjstee  ;  Pabtnebship. 

ACTION. 

Another  action  pending.  Defense  of  the  pendency  of  another 
action  for  the  same  cause  is  a  dilatory  one,  and  requires  good 
proof  to  sustain  it.  May,  1886,  Supm.  Ct.  3cf  Dept.,  Hoag  v, 
Weston,  X.  92. 

Id.    Instance  of  case  in  which  proof  did  not  sustain  such 

defense.     Id. 

Id.     The  procedure  to  establish  such  defense,  stated.     Id. 

Electioln  between  two  actions.  When  plaintiff  in  two  actions  for 
the  same  cause,  one  in  this  State  and  the  other  in  another  State, 
required  to  elect  between  them.     April  and  June,  1886,  N.  Y. 
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Super.  Cl.  Sp.  T.,  White,  Stokes  &  Allen  v.  Caxton  BookbiBd- 
ing  Co. ,  X.  146. 

For  money  had  and  received ;  agent  or  attorney.  A  cause  of 
action  for  money  had  and  received  by  an  agent  or  attorney  in 
a  fiduciary  capacity,  which  was  the  subject  of  an  accounting, 
and  which  he  had  refused  and  neglected  to  pay  over  on  demand, 
is  a  cause  of  an  action  ex  contraetu.  1883,  Gl.  App.,  Segelken  v. 
Meyer,  v.  1. 

Judgment  creditor's  action ;  money  judgment.  Action  by  a  judg- 
'  ment  creditor  to  reach  moneys  arising  upon  the  sale  of  his  debt- 
or's personal  property  upon  the  foreclosure  of  a  mortgage  made 
for  the  purpose  of  delaying  and  defrauding  creditors,  is  an  equit- 
able action  in  the  nature  of  a  creditor's  bill;  and  this,  although 
the  complaint  demanded  judgment  for  a  sum  of  money  only. 
October,  1882,  Ci.  App  ,  Murtha  v.  Curley,  iii.  1. 

Id.    Mode  of  trial  and  form  of  finding  and  judgments  in  such 

action.     Id. 

Person  not  party  intervening.  One  not  a  party  to  an  action  who 
is  a  party  in  interest,  and  who  may  be  injuriously  afiected  by  an 
unlawful  proceeding  in  the  suit,  may  apply  to  the  court  for  that 
degree  of  protection  which  his  interests  require  should  be 
extended  to  him.  August,  1884,  Supm.  Ct.  N.  Y.  Sp.  T.,  U.  S. 
Trust  Co.  V.  N.  Y.,  W.  S.  &  B.  E.  E.  Co.,  vi.  90. 

To  set  aside  levy.  An  attaching  creditor  may  bring  an  action  to  set 
aside  levy  upon  attached  property,  made  under  execution  issued 
on  fraudulent  judgment.  May,  1882,  Supm.  Ct.  1st  Dept.,  Bates 
v.  Plonsky,  ii.  389. 

See  JoiNDEK  OF  Actions. 

ACTION  TO  RECOVER  REAL  PROPERTY. 

See  Ejectment. 

ADMISSIONS. 

Of  service.  Admission  of  "due  and  proper"  service  of  a  copy  of 
judgment  and  notice  of  its  entry,  cures  defects  therein  consist- 
ing of  omission  of  the  address  of  attorney  serving  it.  January, 
1886,  Supm.  Ct.  1st  Dept.,  Patterson  v.  McCunn,  ix.  122. 

See  Estoppel  ;  Evidence  ;  Pleadings. 

ADMINISTRATION. 

See  Executor  and  Administbatob. 
• 

ADMINISTRATOR. 
See  ExBcuTOE  and  Administbatob. 
Vol.  X.— 17 
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ADVERSE  POSSESSION. 

Avoiding  deed.    Does  not  avoid  deed,  unless  party  in  opposition 

claims  under  an  adverse  title.    Jan.  1886,  Supm.   Ct.  Chemung 

Circ,  DeSilva  v.  Flynn,  ix.  426. 
Defense  of,  must  be  pleaded.    In  an  action  of  ejectment  the  defense 

of  adverse  possession  cannot  be  shown  under  a  general  issue, 

but  must  be  pleaded.     Jan.  1882,  Supm.  Ct.  Sd  Dept. ,  Hansee  v. 

Mead,  ii.  175. 
What  possession  not  adverse.    Instance  of  case  in  which  party  was 

not  in  adverse  possession.     Feb.  1885,  Supm.  Ct.  Onondaga  Circ. 

Knapp  V.  Burton,  vii.  448. 
See  Ejectment  ;  Limitations  to  Action. 


AFFIDAVIT. 

Definition.  An  affidavit  is  a  statement  or  declaration  reduced  to 
writing  and  verified  by  an  ofBcei  having  authority  to  administer 
an  oath  or  aflfirmation.  April,  1888,  G.  Ct.  N.  F.,  Bowen  v.  Still- 
well,  ix.  277. 

Copy —use  of,  in  place  of  orig^al.  "When  copy  of  affidavit  may  be 
used  in  place  of  original.  Jan.  1886,  Supm.  Ct.  1st  Dept. ,  Whit- 
ney V.  Hirsch,  ix.  249. 

No  prior  application.  Absence  of  statement,  in  affidavit  on  which 
ex-parte  order  granted,  that  no  prior  application  had  been  made 
therefor,  does  not  imperatively  require  its  vacation.  It  is  in  the 
discretion  of  the  court.  Mirch,  1884,  Supm.  Ct.  Oswego  Co. 
Cham.,  Ross  v.  Wigg,  vi.  268,  note  ;  revs'd,  vi.  263. 

Without  the  State ;  who  may  take.  Any  officer  authorized  by  the 
laws  of  this  State  to  take  and  certify  the  acknowledgment  and 
proof  of  deeds  without  the  State  for  record  ia  this  State,  is 
authorized  to  take  an  affidavit  without  the  State  to  be  used  in 
an  action  in  this  State.  (FoiiLETX,  J.,  dissenting)  J«ne,  1884, 
Sripm  Ct.  4:th  Dept.,  Boss  v.  Wigg,  vi.  263. 

Id.    A  judge  of  any  court  of  record  within  the  dominion  of 

Canada,  being  authorized  to  take  acknowledgments,  may  take 
an  affidavit  to  be  used  in  a  court  of  this  State.  June,  1884, 
Supm.  Ct.,  Ml  Dept.,  Boss  v.  Wigg,  vi.  263. 

Form  of  jurat.    An  officer  taking  an  affidavit  without  this 

State  for  use  within  the  State,  is  not  required  to  state  in  the 
jurat  that  he  knows  the  affiant  or  has  satisfactory  evidence  of 
his  identity.    lb. 

Certificate  ;  authority  of  officer.    Certificate  to  affidavit  taken 

without  the  State,  must  show  that  officer  taking  same  had 
power  to  do  so.  Supm.  Ct.  2!f.  Y.  Co.  Sp.  T.,  Williams  v.  Wad- 
dell,  V.  191. 
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Id.     A  certificate  to  an  aflBdavit  taken  without  the  State  is  not 

Bufficient  if  it  merely  states  that  the  offier  taking  it  is  a  notary 
public  duly  commissioned  and  sworn,  without  stating  that  he  is 
authorized  to  take  the  affidavit.  April,  1886,  C.  Ct.  N.  Y., 
Bowen  v.  Stillwell,  ix.  277. 

r  Id.    Genuineness  of  signature.    Certificates  that  the  name  of 

the  judge  who  took  the  affidavit  was  well  known  to  the  clerk  to 
be  the  autograph  signature  of  said  judge,  is  a  substantial  com- 
pliance with  the  requirement  of  the  Code  that  the  certificate 
should  state  that  the  clerk  "is  well  acquainted  with  the  hand- 
writing of  said  judge  and  verily  believes  his  signature  genuine." 
June,  1884,  Supm.  Ct.  4Jh  DepL,  Eoss  v.  Wigg,  vi.  263  ;  revers- 
ing S.  C.  {Supm.  Ct.  Oswego  Co.  Sp.  T.  March,  1884),  vi.  268, 
7ioie. 

Id.    It  is  insufficient  if  it  does  not  state  that  the  certifying 

officer  is  acquainted  with  the  hand-writing  of  the  officer  taking 
the  affidavit.  April,  1886,  C.  a.  K  Y.,  Bowen  v.  StillweU,  ix. 
277. 

When  a  nullity.  An  affidavit  taken  without  the  State,  to  which 

is  not  attached  a  certificate  to  the  notary's  authority,  etc., 
required  by  section  844  of  the  Code  of  Civil  Procedure,  is  a 
nullity.     Jan.  1884,  N.  Y.  Super.  Ct.,  Harris  v.  Durkee,  v.  376. 

Id.     Is  regarded  as  unverified.    Nov.  1883,  Supm.  Ct.  Herkimer 

Co.  Sp.  T.,  Phelps  V.  Phelps,  vi.  117  ;  affirmed,  32  Hun,  642. 

Id.  Amendment.  Defects  in,  when  cannot  be  cured  by  amend- 
ment.    Jaa.  1884,  N.  Y.  Super.  Ct.,  Harris  v.  Durkee,  v.  376. 

Legislation    reviewed.     The    legislation,    authorizing   the 

taking  of  affidavits,  etc.,  without  the  State,  reviewed.  June, 
188 i,  Supm.  Cl.  ith  Dept.,  Eoss  v.  Wigg,  vi.  263. 

See  Motion. 

AFFIDAVIT  OF  MERITS. 

Necessary  on  motion.  Upon  a  motion  by  a  defendant  before 
answer,  an  affidavit  of  merits  is  necessary  ;  an  affidavit  by  his 
attorney  which  does  not  state  why  it  was  not  made  by  the  party, 
is  not  sufficient.  Nov.  1878,  Supm.  Ct.  N.  Y.  Co.  Sp.  T., 
Bingham  v.  Bingham,  i.  166. 

AGENT. 
See  Principaij  and  Aqent. 

ALIEN. 

Real  estate ;  inheriting.  Non-resident  aliens  inherit  the  same 
interest  in  real  estate  as  citizens,  subject  to  be  defeated  by  the 
State.    Nov.  1884,  N.  Y.  Surr.    a..  In  re  Powers,  vi.  326. 
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ALIMONY. 
See  DrvoECB. 

ALLOWANCE. 

See  DrvoKCE. 

AMENDMENT. 

When  made — Disregarding"  defects.  The  court  must,  where 
necessary,  direct  amendments  to  be  made  both  in  the  process 
and  pleadings  in  an  action,  by  correcting  a  mistake  in  the  name 
of  a  party,  or  adding  or  striking  out  such  name,  either  upon 
the  trial  or  before  or  after  judgment.  In  every  stage  of  the 
action  the  court  is  also  required  to  disregard  any  error  or  defect 
in  the  proceedings  not  affecting  any  substantial  right  of  the 
adverse  party.  March,  1881,  Siqym.  Ct.  1st  Dept.,  Wiel  v.  Mar- 
tin, i.  133. 

Affidavit,  arrest.  Affidavit  on  which  order  of  arrest  is  granted, 
taken  without  the  State,  cannot  be  amended  on  motion  to  vacate 
the  order  of  arrest  nunc  pro  tunc  to  supply  defects  in  certifi- 
cate to  authority  of  officer  before  whom  affidavit  was  taken. 
Jmi.  1884,  N.  Y.  Su.er.  Ct.,  Harris  v.  Durkee,  v.  376. 

Bill  of  particulars  by  referee.  A  referee  has  power  to  allow  an 
amendment  of  a  bill  of  particulars,  and  a  reversal  of  a  judgment 
entered  on  his  report  does  not  reverse  the  order  for  the  making 
such  an  amendment.  Oct.  1884,  Supm.  Ct.  4:(h  Dept.,  Williams 
V.  Davis,  vii.  282. 

District  court  judgment  by  New  York  court  of  common  pleas. 
The  New  York  court  of  common  pleas  has  authority  to  amend  a 
judgment,  execution,  and  all  proceedings  before  and  after  judg- 
ment, by  correcting  the  name  of  a  party,  where  the  judgment  is 
a  judgment  of  such  court  by  virtue  of  the  filing  with  the  county 
clerk  of  a  transcript  from  a  district  court.  May,  1884,  N'.  Y.  C. 
P.  Sp.  T.,  Hilton  V.  Sinsheimer,  v.  355. 

Execution  against  the  property.  The  court  is  liberal  in  sustain' 
ing  amendments  to  executions  against  property  made  by  order. 
April,  1885,  C.  <  t.  N.  Y.,  TXooiv.  Meyer,  viii.  GO. 

Judgment-roll;  foreclosure.  Judgment-roll  in  an  action  of  fore- 
closure which  does  not  contain  proof  of  the, service  of  the  appli- 
cation for  judgment,  although  such  service  was  actually  made, 
is  properly  amended,  nunc  pro  tunc,  by  supplying  such  defect. 
Match,  1881,  Supm.  Ct.  1st  Dept.,  Wiel  v.  Martin,  i.  133. 

Notice  of  appeal.  Where,  from  inadvertence  or  other  cause,  no 
notice  of  appeal  is  served,  within  the  time  allowed,  either  on 
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the  clerk  of  the  court  or  the  attorney  for  the  adverse  party, 
the  court  has  no  power  to  grant  relief  from  the  effect  of  such 
omission,  except  as  provided  in  section  785, —viz. :  in  case  of  death 
of  a  party  entitled  to  appeal,  etc.  Sept.  1885,  N.  Y.  Super.  Cl., 
Durant  v.  Abendroth,  viii.  87. 

When  party  omitted  to  serve  notice  of  appeal  from  justice's 

judgment  upon  respondent,  where  it  had  been  served  on  the 
attorney  and  justice.  Nov.  1884,  Co.  Ct.  Onondaga  Co.,  AndLreyf a 
V.  Snyder,  vi.  333 

Where  the  notice  of  appeal  from  an  order  reviving  and  continu- 
ing an  action  is  incorrectly  entitled,  the  court  has  power  to  and 
should  cure  the  defect  by  amendment.  March,  1882,  Supm.  Ct. 
\sl  Dep'.,  McLachlin  v.  Brett,  ii.  194. 

<— —  Failure  to  give  consent  to  final  judgment  on  appeal  to  New- 
York  court  of  common  pleas  from  order  of  New  York  marine 
(now  city)  court  granting  a  new  trial,  when  cannot  be  amended 
nunc  pro  tunc.     1884,  Ct,  App.,  Willmore  v.  Flack,  vi.  191. 

Interlocutory  judgment.    The  court  cannot  amend  a  notice  of 

appeal  from  a  final  judgment  by  inserting  therein  a  specification 
that  it  is  intended,  on  such  appeal,  to  review  an  interlocutory 
judgment,  the  time  to  appeal  from  which  had  expired.  Such 
an  amendment  would  be  in  effect  an  extension  of  the  time  to 
appeal.  Jan.  1886,  Supm.  Ct.  1st  Dept.,  Patterson  v.  McCunn, 
ix.  122. 

TJadertakinsf.    Where  party  permitted  to  give  new  to  perfect 

the  appeal,  where  one  already  given  fails  to  justify.  March, 
1884,  Co.  Ct.  Alleghany  Co.,  Ross  v.  Martin,  v.  81. 

Offer  of  judgment.  The  court  has  no  power  to  allow  the  amend- 
ment of  an  offer  of  judgment  by  supplying  the  aflSdavit  of  the 
attorney  who  made  it,  that  he  was  authorized  to  do  so.  April, 
1884,  C.  Cl.  N.  Y.  Sp.  T.,  Werbolowsky  v.  Greenwich  Ins.  Co., 
V.  303.  Contra,  Oct.  1882,  C.  Ct.  N.  Y.  Sp.  T.,  Eagan  v.  Moore, 
ii.  300. 

Pleading  ;  on  trial.  Where  a  defect  in  a  complaint  is  not  one 
affecting  the  substantial  rights  of  the  defendant,  the  court  should 
of  its  own  motion  order  ah  amendment  on  the  trial,  and  especially 
after  proof  has  been  given  without  objection.  March,  1883, 
Supm.  Ct.  1st  Dept.,  Reck  v.  Phoenix  Ins.  Co.,  iii.  376. 

Id.  Justice's  court.  An  amendment  of  a  complaint  in  a  justi- 
ce's court  on  the  trial,  and  during  the  absence  of  the  defendant, 
which  increases  the  amount  of  the  claim,  cannot  properly  be 
allowed.     Dec.  1881,  Super.  Ct.  Buff ,  Fritz  v.  Pultz,  ii.  142. 

' On  appeal.    An  amendment  of  a  i^leading  on  appeal  will  be 

allowed  to  sustain  but  not  to  reverse  a  judgment.  Nov.  1882, 
N.  Y.  C.  P.,  Rowe  v.  Comely,  ii.  424. 
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Id.     Where  a  verdict  was  for  a  small  amount  larger  than  the 

claim  for  recovery  in  the  complaint,  and  it  did  not  appear  that 
the  attention  of  the  court  below  had  been  called  to  the  subject, 
either  on  the  trial  or  on  the  motion  for  a  new  trial, — Held,  that 
it  was  doubtful  whether  the  general  term  on  appeal  could  per- 
mit the  plaintifif  to  amend  his  complaint  so  that  the  judgment 
would  be  consistent  with  the  case  made  and  embraced  within 
the  issue.  March,  188i,  Supm.  Ct.  1st  Dept.,  Jenks  t?.Van  Brunt, 
vi.  158. 

and  summons  ;  after  default.    A  summons  and  complaint  in 

an  action  for  the  foreclosure  of  a  mortgage  may  be  amended 
after  the  parsons  originally  named  as  defendents  therein  have 
made  default  in  pleading,  by  bringing  in  new  parties.  3farch, 
imi,Supm.  Ct.  1st  D?pt.,  Wiel  v.  Martin,  i.  133. 

Name.     Where  a  party  is  sued  by  initial  of  his  first  name,  in 

which  form  he  signed  the  note  sued  on,  the  summons,  etc.,  may 
be  amended,  after  default  in  appearing  and  pleading,  by  insert- 
ing his  true  first  name  in  the  place  of  such  initial.  April,  1886, 
Supm.  Ct.  Oneida  Sp.  T.,  Farmers'  National  Bank  v.  Williams, 
ix.  212. 

Correcting  name  ;  after  default.   When  the  name  of  a  married 

woman,  who  was  a  defendant  in  an  action,  was  unknown,  and 
she  was  designated  by  prefixing  the  title  "Mrs."  to  the  name 
of  her  husband, — Held,  that  the  summons  and  other  papers 
making  up  the  judgment-roll  were  properly  amended  by  insert- 
ing her  fall  name  not  ascertained  until  after  judgment.  March, 
1881,  Supm.  Ct.  Isl  DspL,  Wiel  v.  Martin,  i.  133. 

Id.     When  summons  may  be  amended  by  inserting  real  name 

of  defendants  in  the  place  of  corporate  names  under  which  they 
did  business.  OJoher,  1883,  C.  Ct.  N.  Y.  Sp.  T.,  Skoog  v. 
New  York  Novelty  Co.,  iv.  144. 

Summons  ;  action  for  divorce.  Power  of  court  to  allow  amend- 
ment of  summons  in  action  for  divorce.  June,  1886,  Supm.  Ct. 
Isl  Dfpt.,  Sears  v.  Sears,  ix.  432. 

Undertaking  to  retake  chattels.  Court  may  allow  amendment  of 
undertaking  to  retake  chattels  replevied,  on  application  for 
allowance  thereof .  April,  1886,  Ct.  App.,  Corn  Exchange  Bank 
V.  Middleton  National  Bank,  ix.  412  ;  affirming  S.  C.  {Sujjm.  Ct. 
1st  De,.t.  March,  1886),  ix.  412. 

Allowance  of,  without  actual  amendment.  The  mere  allowance  of 
an  amendment  to  an  affidavit  upon  which  replevin  proceedings 
were  based  in  a  justice's  court  is  not  sufficient  without  an  actual 
amendment.  &/>/.  1885,  Co.  Ct.  Orleans  Co.,  Jaynes  v.  Jaynes, 
viii  99. 
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Notice  of  motion  to  amend  pleading ;  copy  pleading  to  be  served. 
A  copy  of  the  proposed  amended  pleading  should  be  served 
with  a  notice  of  motion  for  leave  to  amend  the  complaint,  and 
where  not  served,  ttie  motion  should  be  denied.  March,  1885, 
N.  Y.  Super.  Ct.,  Stem  v.  Knapp,  viii.  54. 

Striking  out  allegations  referring  to  defendant.  An  amendment 
of  the  complaint  on  trial  of  an  action  for  foreclosure  by  striking 
out  all  allegations  referring  to  a  defendant,  amounts  to  a  dismis- 
sal as  to  him,  and  entitles  him  to  full  costs  of  the  action.  Ja7i. 
1884,  Supm.  Ct.  IstDept.,  Kent  v.  Popham,  vi.  336. 

ANSWER. 

See  Pleadings. 

APPEAL. 

When  lies.  In  general.  Award  of  arbitrators.  A  proceeding 
to  vacate,  modify  or  correct  an  award  of  arbitrators  is  prac- 
tically a  special  proceeding,  and  from  the  order  entered  upon 
its  determination  an  appeal  can  be  taken.  March,  1884,  Supm. 
Ct.  IstDept.,  In  re  Poole,  v.  279. 

• —  Order  confirming.  An  omission  to  make  a  motion  to  vacate, 
modify  or  correct  the  report  of  arbitrators,  will  not  deprive  a 
party  to  the  arbitration  of  the  right  to  review  the  order  confirm- 
ing the  award  and  the  judgment  entered  upon  it;  an  appeal 
therefrom  is  authorized  ;  but  it  must  be  heard  at  the  general 
term  upon  the  papers  on  which  the  motion  was  made  at  special 
term;  and  a  case  forms  no  part  of  those  papers.     Id. 

Discretionary  order,  from  New  York  city  to  New  York 

common  pleas  court.  An  appeal  does  not  lie  to  New  York 
court  of  common  pleas  from  a  discretionary  order  of  city  court 
of  New  York.  Nov.  1883,  N.  Y.  C.  P.,  Walsh  v.  Schulz,  vi. 
126  ;  Feb.  1885,  N.  Y.  G.  P.,  Stringfleld  v.  Fields,  vii.  356. 

' County  court.    An  appeal  does  not  lie  to  the  general  term  of 

the  supreme  court  from  a  discretionary  order  of  a  county  court. 
Oct.  1883,  Supm.  4dh  BepL,  Stebbens  v.  Cowles,  iv.  302. 

■ Final  judgment  erroneously  entered.  Where  a  final  judg- 
ment is  claimed  to  have  been  erroneously  entered  after  failure 
to  comply  with  the  conditions  contained  in  an  interlocutory 
judgment  sustaining  a  demurrer  because  an  appeal  was  pend- 
ing from  such  interlocutory  judgment,  the  remedy  is  not  by 
appeal  from  the  final  judgment  but  by  motion  to  vacate  it.  April, 
1886,  Supm,  Ct.  4:th  Dept.,  Carter  v.  De  Camp,  ix.  214. 

- —  Interlocutory  judgment  on  demurrer.  An  appeal  lies  to  the 
general  term  of  the  supreme  court  from  an  interlocutory  judg- 
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ment  of  the  special  term  of  that  court,  sustaining  or  overruling 
a  demurrer,  and  granting  the  defeated  party  leave  to  plead  anew 
within  twenty  days,  upon  paying  costs.     Id. 

Judgment  dismissing  complaint  for  want  of  prosecution. 

An  appeal  does  not  lie  from  a  judgment  entered  on  a  dismissal 
of  the  complaint  for  want  of  prosecution  while  the  order  dis- 
missing the  complaint  remains  in  force.  May,  1882,  Supm.  Ct. 
1st  Bept.,  James  v.  Shea,  ii.  358  ;  aff'd,  98  N.  Y.  625. 

■ Order    dismissing   complaint    for   want   of   prosecution. 

An  order  dismissing  a  complaint  on  the  ground  that  plaintiff 
unreasonably  neglects  to  proceed  in  the  action  is  one  resting  in 
the  sound  discretion  of  the  court,  and  the  apj)ellate  tribunal 
will  interfere  only  when  the  discretion  has  been  abused  or  im- 
properly exercised.    Id. 

Order   denying  motion   to  strike   out  irrelevant  matter 

&om  pleading.  An  order  denying  a  motio-i  to  strike  out  cer- 
tain portions  of  the  complaint  as  irrelevant  and  redundant  is 
appealable;  such  a  motion  does  not  rest  absolutely  in  the  dis- 
cretion of  the  court,  but  affects  a  material  right  of  the  defend- 
ant.    Nov.  1882,  N.  Y.  C.  P.,  Nehresheimer  ».  Bowe,  iii.  368. 

Order  granting  new  trial.    An  appeal  does  not  lie  from  an 

order  of  the  general  term  of  the  marine  (now  city)  court,  grant- 
ing a  new  trial  unless  the  appellant  consents  to  final  judgment 
against  him  if  the  order  is  affirmed.  1884,  Ct.  App.,  Willmore  v. 
Flack,  vi.  191. 

Order  of  court  where  should  be  judge's  order.    Where  a 

special  term  order  entered  upon  the  decision  of  a  motioa  made 
and  heard  at  special  term  was  of  such  nature  that  it  should 
have  been  made  by  a  judge,  und  the  court  had  not  jurisdiction 
to  make  it,  the  remedy  is  not  by  a  resettlement  of  the  order 
but  by  an  appeal  from  it.  Jan.  1884,  Supm.  Ct.  1st  Bept,  Lippea- 
cott  V.  Westray,  vi.  74. 

Order  overruling  demurrer.    An  appeal  does  not  lie  from  an 

order  overruling  a  demurrer  to  a  complaint  as  frivolous,  and 
•  granting  judgment,  with  the  privilege  to  the  defendant  to  plead 
anew;  the  remedy  is  by  an  appeal  from  the  judgment,  final  or 
interlocutory,  entered  upon  the  demurrer,  and  that  he  may  take 
such  an  appeal  the  defeated  party  may,  if  the  successful  one 
fails  to  do  so,  enter  judgment.  Dec.  1883,  N.  Y.  C.  Ct.,  Thomp- 
son V.  Schieffelin,  iv.  270. 

■ Id.    No  appeal  from  order  overruling  demurrer  to  answer  lies 

before  entry  of  judgment.  Nov.  1883,  N.  Y.  Super.  Ct.,  Lon- 
driggan  v.  kew  York,   N.  H.  &  H  E.  E.  Co.,  v.  76. 

Order   punishing   for   contempt.    An  appeal  lies  from  an 
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order  made  in  a  civil  proceeding  of  a  civil  court  to  punish  a 

criminal  contempt.     Oct.  1882,   Ct.  App.,  People  ex  rel,   Negus 

V.  Dwyer,  ii.  79. 
Summary  proceedings.    In  landlord  and  tenant  proceedings 

an  appeal  lies  to  the  general  term  of  the  court  of  common  pleas 

from  an  adjudication  of-  the  marine   (now  city)  court.     June, 

1882,  N.  Y.  a  P.,  Shaw  v.  MacCarty,  ii.  23. 
Writ  of  prohibition.    An  order  denying  a  motion  for  a  writ 

of  prohibition  is  not  appealable  to  the  court  of  appeals.  May, 
1882,  Gt.  App. ,  People  ex  rel.  Adams  v.  Westbrook,  ii.  180. 
To  court  of  appeals ;  amount  involved.  It  seems,  that  an  appeal 
canaofc  be  taken  to  the  court  of  appeals,  even  from  a  general 
term  of  the  supreme  or  a  superior  city  court,  where  the  amount 
involved  does  not  exceed  $500,  unless  such  appeal  is  permitted 
by  such  geaeral  term  ;  aad  that  in  summary  proceedings  an 
appeal  canaot  be  taken  to  the  court  of  appeals  unless  upon  aa 
order  of  the  general  term  allowing  such  appeal.  June,  1882, 
N.  Y.  a  p.,  Shaw  V.  McCarty,  ii.  23. 

—  Id.  For  the  purpose  of  determining  the  right  to  appeal  to  the 
court  of  appeals,  in  an  action  not  founded  on  contract,  the  sum 
for  which  the  complaint  demands  judgment  is  deemed  to  be 
the  amouat  of  the  matter  in  controversy,  notwithstanding  that 
the  proof  given  upon  the  trial  showed  that  the  plaintiflf's  dam-' 
age  was  less.     March,  1885,  Ct.  App. ,  Zoeller  v.  Riley,  vii.  390. 

—  Id.  Counter-claim.  When  appeal  lies  to  court  of  appeals  in 
action  for  less  than  $500,  in  which  counter-claim  for  more  than 
that  sum  is  interposed.  Oct.  1885,  Gt.  App.,  Cass  v.  Higen- 
botam,  viii.  329. 

[' From  city  court  of  New  York  to  court  of  common  pleas. 

Order  of  arrest.  Where  the  city  court  of  New  York  refused  to  ■ 
hear  a  motion  to  vacate  an  order  of  arrest  on  the  merits,  on  the 
ground  that  the  cause  of  action  and  cause  of  arrest  were  iden- 
tical, and  that,  therefore,  the  right  to  arrest  would  be  weighed 
and  determined  by  the  jury  on  the  trial  of  the  cause, — Held, 
that  the  order  denying,  the  motion  affected  a  substantial  right, 
and  an  order  affirming  it  was  appealable  to  the  New  York  court 
of  common  pleas.  Bee.  1885,  N.  Y.  G.  P.,  Donovan  v.  Cornell, 
viii.  283. 

[■ District  court  judgment  taken  by  default.    An  appeal  lies 

from  a  judgment  of  a  district  court  of  the  city  of  New  York 
taken  by  default.  The  right  to  take  such  an  appeal  was  not 
abridged  by  the  giving  of  the  power  to  district  court  to  open 
the  default.     June,  1882,  N.  Y.  G.  P.,  Hurry  v.  Coffin,  ii.  319. 

I " From  surrogate's  decree.    An  order  reversing  the  decree  of  a 
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surrogate  removing  an  executor  for  misconduct,  etc.,  is  appeal- 
able to  the  court  of  appeals.  March,  1885,  Ct.  App.,  Estate  of 
Hood,  vii.  257. 

Jurisdiction.  Although  a  trial  court  has  no  jurisdiction  of  the 
subject-matter  of  an  action,  an  appellate  court  on  appeal  from  a 
judgment  rendered  therein  has  jurisdiction  to  reverse  the  judg- 
ment on  that  ground.  Sept.  1885,  Co.  Ct.  of  Orleans  Co.,  Jaynes 
V.  Jaynes,  viii.  99. 

Court  of  appeals.    Jurisdiction  of  court  of  appeals  of  appeal 

in  action  for  less  than  $500  in  which  counter-claim  for  more 
than  that  sum  was  interposed.  Oct.  1885,  Ct.  App.,  Cass  v.  Higen- 
botam,  viii.  329. 

Appeal  from  New  York  city  to  New  York  common  pleas 

court.  An  appeal  from  an  order  of  the  general  term  of  the 
marine  court  (now  city  court  of  New  York),  granting  a  new 
trial,  is  allowed  only  upon  condition  that  the  appellant  consents 
to  a  final  judgment  against  him  if  the  order  is  affirmed,  and 
without  that  consent  the  general  term  of  the  court  of  common 
pleas  has  no  jurisdiction  of  an  attempted  appeal  to  it  in  such  a 
case,  and  any  adjudication  made  by  it  thereon  is  void.  1884, 
Ct.  App.,  Willmore  v.  Flack,  vi.  191. 

Id.  Where  court  of  common  pleas  was  without  jurisdiction  of  an 

appeal  from  an  order  of  the  marine  (now  city)  court,  granting  a 
new  trial  because  no  consent  to  final  judgment  in  case  order  was 
reversed  was  served  with  the  notice  of  appeal,  and  such  consent 
•was  intentionally  and  consciously  omitted,  the  defect  cannot  be 
supplied  by  an  amendment,  nunc  pro  tunc;  and  the  appearance 
of  the  appellant  in  the  appellate  court  and  submitting  the 
ap^'iaal  to  its  jurisdiction,  does  not  estop  him  from  raising  the 
question  of  jurisdiction,  as  his  consent  to  its  exercise  did  not 
confer  it.     It), 

After  decision  and  before  filing  remittitur.  An  appellate  court 

does  not  lose  jurisdiction  of  a  case  brought  into  it  by  appeal 
from  another  court,  until  the  return  has  been  remitted  to  the 
court  below,  and  is  no  longer  a  part  of  its  record.  June,  1886, 
N.  Y.  a  p.,  St.  Michael's  Ch.  v.  Behrens,  x.  181. 

How  taken ;  to  court  of  appeals,  judgment  of  New  York  city 
court.  "Where  the  New  York  court  of  common  pleas,  having 
affirmed  a  judgment  of  the  New  York  city  court,  allows  an 
appeal  to  the  court  of  appeals,  such  appeal  should  be  in 
form  from  the  determination  of  the  court  of  common  pleas,  and 
not  from  the  judgment  entered  in  the  city  court  on  the  remitti- 
tur sent  down  by  the  court  of  common  pleas.  April,  1885,  Ct. 
App.,  Ansonia,  &c.  Co.  v.  Connor,  vii.  248. 
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— —  From  justice's  court.  Service  of  a  notice  of  appeal  from  a 
judgment  rendered  in  a  justice's  court  upon  the  attorney  who 
appeared  for  the  respondent  in  the  justice's  court,  is  of  no 
avail  if  the  respondent  is  a  resident  of  the  county  in  which  the 
judgment  was  recovered;  and  an  order  permitting  the  appellant 
to  so  serve  the  notice  of  appeal  would  be  of  no  effect,  as  the 
statute  prescribes  when  such  service  may  be  made,  and  an  order 
could  not  enlarge  or  limit  the  scope  of  the  statute.  Nov.  1884, 
Co.  Ct.  Onondaga  Co.,  Andrews  v.  Snyder,  vi.  333. 

- —  From  judgment  of  justice  of  the  peace  by  default.  Upon 
appeal  from  a  judgment  of  a  justice  of  the  peace  taken  by 
default,  the  appellant  must  render  a  satisfactory  excuse  for  his 
default,  and  show  facts  from  which  it  will  appear  that  manifest 
injustice  has  been  done.  May,  1885,  Co.  Ct.  Orleans  Co.,  Bates 
V.  Gorman,  viti.  180. 

Id.    In  such  a  case,  an_^affidavit  that  the  appellant  forgot  the 

time  the  summons  was  returnable,  and  setting  forth  that  he  was 
in  charge  of  a  large  number  of  men,  and  with  them  was  engaged 
in  loading  a  quantity  of  stone  upon  canal-boats  and  upon  rail- 
road cars,  and  that,  in  the  hurry  attendant  upon  the  work,  he 
forgot  the  hour,  shows  a  sufficient  excuse  for  the  default ;  but 
the  fact  that  manifest  injustice  has  been  done,  is  not  sufficiently 
proven  by  an  affidavit  "  that  manifest  injustice  was  done  to  this 
deponent  (the  appellant),  ia  this,  that  said  judgment  ought  not 
to  have  been  for  more  than  ^37.63  with  costs,  instead  of  $200 
and  costs,  as  it  now  stands."  The  affidavit  contains  only  an 
allegation  of  two  conclusions,  and  does  not  allege  any  facts  from 
which  either  conclusion  can  be  drawn,  and  is,  therefore,  insuffi- 
cient.    Id. 

Withdrawing.  Where  a  defendant  appealed  to  the  court  of  appeals, 
from  an  order  of  the  general  term  reversing  judgment  of  tha 
trial  term  dismissing  the  complaint  and  directing  a  new  trial  be- 
fore judgment  had  been  rendered  thereon,  and  stipulated  that  if 
the  order  was  affirmed,  judgment  absolute  might  be  rendered 
against  him,  and  afterwards  asked  leave  to  withdraw  such  ap- 
peal, on  the  ground  that  no  final  judgment  had  been  entered, 
and  the  appeal  was  a  nullity,  and  because  he  desired  to  try  the 
case  on  the  merits, — -Held,  that  the  motion  should  be  granted  on 
payment  of  costs  and  disbursements  on  the  appeal,  except  the 
fee  for  argument.  April,  1884,  Ct.  App.,  Vernon  v.  Palmer, 
V.  233. 

Time  to  appeal ;  limiting.  "Where  the  copy  of  an  order  served 
upon  the  attorney  for  a  party  was  certified  by  a  clerk,  in  whose 
office  it  was  entered,  in  these  words  :  "Indorsed,  FUed  October 
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11,  1882,  A  copy,  O.  A.  Hart,  Clerk,"  and  indorsed  on  the  back: 
"  Copy  order  striking  out  amended  complaint,  and  dismissing 
canse," — Held,  that  this  amounted  to  a  written  notice  that  the 
order  had  been  entered  by  the  clerk  ;  that  no  particular  form 
of  words  or  notice  is  prescribed,  and  if  written  notice  of  the 
entry  of  the  order  was  served,  the  statute  was  complied  with, 
■  and  the  time  to  appeal  commenced  to  run.  Feb.  1883,  Supni. 
Ct.  2dDept.,  Baker  v.  Hatfield,  iii.  303. 

— —  Id.  Where  a  copy  of  a  judgment  and  notice  of  its  entry,  signed 
with  the  plaintifi^s  attorney's  name  without  his  address,  were 
served  upon  the  defendant's  attorney,  who  admitted  "  due  and 
proper  "  service  thereof,  and  also  of  a  notice  to  attend  before  a 
referee  appointed  by  the  judgment, — Held,  that  the  defects 
in  the  notice  were  cured  by  such  admission,  and  the  defendant's 
time  to  appeal  from  the  judgment  was  limited  by  such  service. 
Jan.  1886,  Supni.  Ct.  Isi  Dept,  Patterson  v.  McCunn,  ix.  122. 

Premature  appeal ;  amendment.    An  appeal  taken  after  the 

rendering  of  a  verdict,  but  before  a  final  order  has  been  made 
or  entered  in  summary  proceedings,  is  prematurely  taken  ;  the 
appeal  in  such  a  case  should  be  within  twenty  days  after  the 
final  order  is  entered  in  the  justice's  docket,  and  cannot  be  taken 
until  it  is  so  entered  ;  and  the  error  cannot  be  cured  by  an  amend- 
ment of  the  notice  of  appeal.  I^ov.  1883,  Co.  Ct  Alleghany  Co., 
Lewis  V.  Hoffman,  v.  141. 

Amendment.  Waiver.  Notice  of  appeal.  Where  a  notice  of 
appeal  is  not  served  within  time  allowed,  either  on  the  clerk  or 
attorney  for  the  adverse  party,  the  court  cannot  grant  relief 
from  the  effect  of  such  omission  except  as  provided  in  section 
785  of  the  Code  of  Civil  Procedure  ;  to  wit,  in  case  of  death  of  a 
party  entitled  to  appeal,  etc.  Sept.  1885,  iV;  V.  Super.  Cl.  Sp.  T., 
Dorant  v.  Abendroth,  viii.  87. 

Id.  A  notice  of  appeal  from  a'fijial  judgment  cannot  be  amended 

by  inserting  therein  a  specification  that  it  is  intended  on  such 
repeal  to  review  an  interlocutory  judgment,  the  time  to  appeal 
from  which  has  expired  ;  such  an  amendment  would  be  in  effect 
an  extension  of  the  time  to  appeal.  Jan.  1886,  Supm.  Ct.  1st 
Dept,  Patters■^n  v.  McCunn,  ix.  122. 

Where  a  successor  in  interest  to  the  party  to  an  action  takes  an 

appeal  in  his  own  name,  if  the  notice  of  appeal  is  incorrectly 
entitled,  the  court  has  the  power  and  should  amend  it  by  chang- 
ing it  to  the  original  title  of  the  i.ction.  March,  1882,  Supm.  Ct. 
let  Dept ,  McLachlin  v.  Brett,  ii.  194. 

. Id.   The  only  section  authorizing  the  court  to  supply  defects  in 

the  proceedings  necessary  to  perfect  an  appeal,  is  section  1303, 
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providing  for  a  case  where  tlie  appellant,  seasonably  and  in  good 
faith,  serves  a  notice  on  either  the  clerk  or  the  attorney,  and 
omits,  through  mistake,  inadvertence  or  excusable  neglect,  to  so 
serve  the  notice  on  the  other,  or  to  do  any  other  act  necessary 
to  perfect  the  appeal,  in  which  case  the  court  may,  in  its  discre- 
tion, permit  the  omission  to  be  supplied.  Sept.  1885,  N.  Y. 
Super.  Ct.  Sp.  T.,  Durant  v.  Abendroth,  viii.  87. 

Id.    Where  a  notice  of  appeal  from  a  judgment  of  a  justice's 

court  was  duly  served  on  the  justice,  and  the  fees  and  costs  paid 
him,  and  an  undertaking  to  stay  execution  given,  and  a  copy  of 
the  notice  of  appeal  served  on  the  respondent's  attorney,  who 
served  notice  of  appearance,  and  the  appellant,  relying  upon 
such  appearance,  placed  the  cause  on  the  calendar,  noticed  it 
for  trial,  and,  upon  its  being  reached  on  the  day  calendar,  took 
a  dismissal  of  the  complaint  by  default,  and  entered  judgment 
for  costs,  and  the  respondent  moved  to  set  aside  the  notice  of 
appeal  and  all  proceedings  subsequent  thereto,  on  the  ground 
that  it  had  not  been  served  on  him,  and  it  appeared  that  he  was 
at  the  time  of  the  appeal,  and  had  been  ever  since,  a  resident  of 
the  county  in  which  the  judgment  was  recovered, — Held,  that 
Buch  motion,  should  be  granted,  but  that  the  appellant  should 
be  allowed  to  serve  his  notice  of  appeal  upon  the  respondent, 
and  that  costs  should  not  be  allowed  either  party.  Nov.  1884, 
Co.  Ct.  Onondaga  Co.,  Andrews  v.  Snyder,  vi.  333. 

' Id.    Undertaking'.    After  time  to  give  new  undertaking,  where 

sureties  on  one  given  to  perfect  appeal  from  justice's  court  fail 
to  justify,  has  expired,  the  court  may,  in  furtherance  of  justice, 
permit  the  appellants  to  give  a  new  undertaking,  and  thereby 
perfect  the  appeal.  March,  1884,  Co.  Ct.  AUeghany  Co.,  Ross  v. 
Markham,  v.  81. 

• Waiving'  default.    Where  a  notice  of  appeal  has  been  served 

within  the  time  fixed  by  law,  either  on  the  clerk  or  the  attorney, 
a  consent  extending  time  to  serve  a  proposed  case,  etc. ,  is  not  a 
waiver  of  the  right  to  insist  that  no  appeal  has  been  taken, 
where  it  appears  that  the  attorney,  at  the  time  of  granting  the 
extension,  refused  to  receive  a  notice  of  appeal  on  the  express 
ground  that  the  time  in  which  to  servo  it  had  expired.  Sept. 
1885,  N.  Y.  Super.  Ct.  Sp.  T.,  Durant  v.  Abendroth,  viii.  87. 

Waiving  right  to  appeal.  Accepting  benefit.  Where  an  order 
of  arrest  was  vacated,  on  condition  that  the  defendant  stipu- 
late not  to  sue,  and  the  defendant  so  stipulated  and  was  dis- 
charged from  arrest,  he  cannot  subsequently  appeal  from  that 
portion  of  the  order  imposing  the  condition.  Jan.  1883,  Supm. 
Ct.  1st  Dept.,  Claflin  v.  Frenkel,  iii.  109. 
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Id.    Where,   in  an  action  to  recover  chattels,  in  which  the 

chattels  claimed  were  replevied,  the  judgment  awarded  a  part 
of  the  chattels  to  the  plaintiff,  and  directed  the  return  of  a  part 
thereof  to  the  defendant,  who  claimed  that  the  court  was  with- 
out jurisdiction, — Held,  that  the  defendant  did  not  waive  his 
right  to  appeal  from  such  judgment  by  accepting  the  chattels 
awarded  to  him  thereby,  when  tendered,  without  demand,  by 
theplaintiff.  June,  1885,  Go.  Gi.  of  Orleans  Co.,  Jaynes  v.  Jaynes, 
viii.  94. 

Id.    It  seems,  that  in  every  case  where  an  appellant  has  been 

held  to  have  estopped  himself  from  prosecuting  an  appeal  by 
availing  himself  of  the  fruits  of  the  judgmant,  either  the  pro- 
visions were  so  dependent  on  each  other  that  availing  himself 
of  any  part  was  entirely  inconsistent  with  his  appeal,  or  he 
had  taken  active  steps  to  enforce  a  judgment  which  he  sought 
wholly  to  reverse  ;  and  no  case  of  a  voluntary  payment  or  vol- 
untary delivery  of  property  without  any  steps  being  takea  by 
the  appellant  to  enforce  the  judgment  has  been  held  an  estoppel 
or  waiver,  especially  where  not  inconsistent  with  what  he  sought 
to  accomplish  by  the  appeal.     Id. 

Parties.  Person  aggrieved  ;  who  is.  Before  a  person  can  be 
said  to  be  aggrieved  by  an  adjudication,  within  the  meaning  of 
section  1296, — which  provides  for  appeals  in  certain  cases  from 
orders  or  judgments,  by  "a  person  aggrieved"  who  is' not  a 
party, — it  must  have  some  binding  force  against  his  rights,  his 
person  or  his  property,  and  the  fact  that  an  order  remotely 
affects  interests  which  he  represents,  will  not  give  one  not  a 
party  a  right  to  appeal  therefrom.  1885,  GL  App. ,  Eoss  v. 
Wigg,  viii.  272. 

Id.  //  seem<<,  that  section  1296  of  the  Code  of  Civil  Procedure, — 

providing  for  an  appeal  by  a  person  aggrieved  by  an  adjudica- 
tion who  is  not  a  party, — contemplates  mainly,  if  not  exclu- 
sively, cases  in  which  the  party  to  the  record  is  merely  a  nomi- 
nal one,  and  the  real  party  in  interest  is  the  one  aggrieved,  or 
where  pending  the  action  there  has  been  a  devolution,  by  death 
or  otherwise,  of  the  entire  interests  or  property  involved  in  the 
litigation  to  some  other  person,  who  thereby  became  the  party 
aggrieved.     Id. 

Id.     One  directed  to  deliver  over  to  the  sheriff  property  of  an 

attachment  debtor  in  which  he  claims  no  interest,  after  obeying 
the  order  cannot  appeal  therefrom,  save  so  far  as  it  imposes  costs 
upon  him,  as  he  is  not  aggrieved  thereby.  1882,  Gt.  App.,  Hall 
r.  Brooks,  ii.  198. 

• Id.     Receiver.    Receiver  appointed  in  proceedings  supple- 
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mentary  to  execution  cannot  appeal  from  an  order  of  the  gen- 
eral term  denying  motion  to  vacate  an  attachment  levied  npon 
the  judgment  debtor's  property  ;  nor  can  he  be  substituted  in' 
the  place  of  such  debtor  as  defendant.     CU  App.,  1885,  Boss  v. 
Wigg,  viii.  272. 

■ Id.    Successors  in  interest ;  title.    Where  the  successors  in 

interest  of  the  plaintiff  in  an  action  move  to  revive  and  continue 
the  action  and  the  motion  is  denied,  it  seems,  that  they  may 
designate  themselves  the  appellants  in  their  notice  of  appeal 
from  the  order  denying  such  motion.  March,  1882,  Supm.  Ct. 
1st  Depf. ,  McLachlin  v.  Brett,  ii.  194. 

Attorney.  An  appeal  from  a  judgment  may  be  taken  by  a  party  to 
an  action  by  an  attorney  who  was  not  his  attorney  in  the  action, 
without  substitution.  July,  1886,  N.  Y.  Super.  Ct.  Sp.  T., 
Wabb  V.  Milne,  x.  27. 

Case  ;  settlement  of ;  contents.  It  is  the  duty  of  the  referee  before 
whom  an  action  was  tried  in  settling  a  case  on  appeal  to  make 
it  conform  to  the  evidence  produced  on  the  trial,  and  the  suppo^ 
sition  is  that  he  will  settle  the  case  in  accordance  with  the 
facts;  he  has  no  right  to  add  to  the  testimony  or  to  take  from 
it.  Sept.  1886,  N.  Y.  Super.  Ct.  Sp.  T.,  Hassler  v.  Tumbull,  x.  240. 

Id.    Bill  of  particulars  ;  judgment-roll.    Where  a  proposed 

case  on  appeal  contained  a  bill  of  particulars,  which  formed  a 
part  of  the  judgment-roll,  and  the  referee  before  whom  the 
action  was  tried,  in  settling  the  case,  struck  out  the  dates  in 
such  bill  of  particulars  on  the  ground  that  the  copy  furnished 
him  on  the  trial  did  not  contain  such  dates, — Held,  on  a  motion 
to  send  the  case  back  to  the  referee  for  resettlement,  that  as  the 
referee  had  no  control  over  the  judgment-roll,  the  case  should 
be  amended  by  striking  out  the  referee's  said  amendment,  and 
by  allowing  him  to  attach  to  the  case  as  filed  the  bill  of  particu- 
lars which  was  furnished  him  on  the  trial.     Id. 

' Id.  A  proposed  case  on  appeal  need  not  contain  the  judgment- 
roll,  but  should  contain  only  the  evidence  which  was  presented 
on  the  trial.     Id. 

■ Report  of  arbitrators.    On  appeal  from  an  order  confirming 

the  report  of  arbitrators  or  a  judgment  entered  upon  such 
report,  or  an  order  denying  a  motion  to  vacate  an  award  made 
by  them,  the  appellant  need  not  make  or  serve  a  case,  and  it  is 
error  for  him  to  do  so.  March,  1884,  Supm.  Ct.  1st  De[,t.,  In  re 
Poole,  V.  279. 

Report  of  commissioners  to  take  land.  Where  the  stenogra- 
pher's minutes  annexed  to  and  forming  a  part  of  the  report  of 
of  commissioners  appointed  in  a  proceeding  brought  by  a  railway 
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company  to  acquire  title  to  real  property  are  asserted  to  be  in- 
correct on  appeal  from  such  report,  the  report  should  be  sent 
back  to  the  commissioners  to  settle  the  minutes  upon  a  hearing 
on  notice,  and  the  court  should  not,  ia  the  absence  of  bad  faith 
or  culpable  irregularity,  undertake  to  say  for  the  commissioners 
what  the  record  should  be.  June,  1884:,  Supm.  Ct.  4ith  Dept., 
In  re  New  York,  W.  S.  &  B.  B.  E.  Co.,  vi.  302. 

Surrogate's  decree.    On  appeal  from  a  decree  of  a  surrogate 

made'  on  final  accounting  of  a  testamentary  trustee,  where  the  ^ 
objections  taken  arise  upon  the  decree  itself  and  th^  will  of  thej 
testator,  and  a  decree  was  not  made  upon  trial  of  an  issue  oil 
fact,  no  case  need  be  made  or  prepared,  but  the  appeal  ma^J 
properly  be  heard  and  disposed  of  without  a  case,  March,  1883,j 
Supm.  Ct.  1st  Dept.,  In  re  Jackson,  v.  436. 

■ Id.    Papers  not  considered.    The  clerk  of  the  surrogate's 

court  wUl  not  be  required  to  transmit  to  the  supreme  court,  onj 
appeal  from  the  surrogate's  decree  admitting  a  will  to  probate, 
a  paper  filed  during  the  pendency  of  the  proceedings  object 
ing  to  the  qualification  of  an  executor  named  in  the  will  but 
which  the  surrogate's  attention  was  not  called,  and  which  the] 
surrogate  had  not  seen  or  heard   of  prior  to   determining  the] 
matter,  and  which  he  had  therefore  stricken  out  of  the  case  oi 
appeal.     Ja7i.  1886,  Supm.   Ct.   Kings  Co.,  Estate  of  StudwelI,J 
viii.  414. 

■ Certificate  to.     Where  a  case  on  appeal  was  not  certified] 

as  required  by  section  1353  of  the  Code  of  Civil  Procedura,- 
He/d,  that  this  was  sufficient  to  prevent  the  consideration  of  the 
case,  and  that  it  should  be  sent  back  to  be  properly  certified  j 
that  the  object  of  the  section  is  undoubtedly  for  the  purpose  ol 
securing  the  presentation  to  the  appellate  court  of  the  enti 
proceedings  sought  to  be  reviewed,  and  the  observance  of  th« 
duty  imposed  thereby,  extremely  important.  June,  1886,  Supm.\ 
Ct.  1st  Dept.,  Lewisohn  v.  Neiderweisen,  ix.  431. 

■ Return  from  district  court.    Oa  an  appeal  from  a  district 

court  of  the  city  of  New  York  to  the  court  of  common  pleas  the 
justice's  return  must  contain  all  the  proceedings,  including 
the  evidence  and  tbe  judgment.  Wov.  1882,  'N.  Y.  C.  P.  Sp. 
T.,  Gardner  v.  Smith,  ii.  420. 

Stay.  Undertaking ;  the  surety ;  attorney.  An  attorney  who  haa 
abandoned  the  practice  of  law  and  engaged  in  another  occu- 
pation may  be  a  surety  on  an  -ondertaking  on  appeal.  Feb. 
1886,  Supm.  Ct.  Kings  Sp.  T.,  Stringham  v.  Stewart,  viii.  420. 

Id.  Number  of  sureties  req[uired ;  approval.  An  under- 
taking, on  appeal  to  the  court  of  appeals,  must  be  signed  by 
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two  sureties,  and  cannot  be  signed  by  tbe  appellant  himself 
as  a  surety  ;  its  sufficiency  is  not  made  to  depend  upon  the 
approval  of  any  judge  or  officer,  and  such  approval  or  a  guar- 
antee by  a  corporation  is,  not  equivialent  to  two  sureties. 
Accordingly  Held,  where  an  undertaking  on  appeal  to  the  court 
of  appeals  was  executed  only  by  the  appellant  and  a  guarantee 
company,  with  no  other  surety,  that  it  was  insufficient.  Jan. 
1885,  Ct.  App.,  Nichols  v.  MacLean,  vii.  132.* 

— •  —  Id.  Where  an  appellant  gave  an  undertaking  to  stay  proceed- 
ings pending  appeal,  in  which  the  plaintiff  and  a  company 
authorized  to  guarantee  bonds  and  undertakings  by  Laws  of 
1881.  chapter  486,  were  named  as  obligors,  and  which  was 
signed  by  the  plaintiff  and  the  president  and  secretary  of  the 
company,  and  guaranteed  by  the  company, — Hdd,  that  the 
said  company  was  not  comiaetent  to  guarantee  such  an  under- 
taking so  as  to  be  acceptable  in  place  of  two  sureties  ;  that 
the  execution  of  the  undertaking  was  insufficient  as  to  the  said 
company ;  also  Held,  that  the  acknowledgment  of  the  execution 
of  such  undertaking  by  the  president  and  secretary  of  said 
company  in  the  nsual  form  of  an  acknowledgment  by  individ- 
uals was  insufficient.  Ma^/,  188-1,  iV.  Y.  Supe?'.  Ct.  Ghamb., 
White  V.  Eintoul,  vi.  259. 

■ Id.  Under  the  provisions  of  chapter  486,  Laws  1881, — author- 
izing certain  corporations  to  guarantee  bonds  and  undertakings 
in  judicial  proceedings,  &c., — the  undertaking  must  be  executed 
by  the  party  in  whose  behalf  it  is  offered,  and  it  is  not  enough 
that  such  corporation  executes  it.  Section  811  Code  Civ.  Pro. 
does  not  apply  to  cases  of  this  kind.  Aug.  1884,  N.  Y.  Super. 
Chamb.,  McGean  v.  MacKellar,  vi.  169. 

Id.    An  undertaking  in  the  form  required  by  the  Code  of  Civil 

Procedure  given  and  executed  by  the  appellant  and  guaranteed 
by  a  corporation  organized  or  authorized  to  do  business  under 
the  laws  of  this  State,  and  guarantee  the  fidelity  of  persons 
holding  j)Osition8  of  public  or  private  trust,  is  sufficient  on  an 
appeal  from  a  judgment,  to  the  court  of  appeals.  Mnj/,  1884, 
Supm.  Ct.  Ut  Dept. ,  Hurd  v.  Hannibal  &  St.  Jo  R.  R.  Co. ,  vi.  386  f 

Id.    The  statute  (Laws  of  1881,  chap.  481),  authorizing  the 

acceptance  of  bonds  and  undertakings  guaranteed  by  certain 
corporations,  so  far  modifies  the  provisions  of  th^  Code  of  Civil 

*  See  note  at  end  of  Nichols  v.  MacLean,  vii.  134. 

t  This  and  the  following  cases  relating  to  corporate  guaran- 
tees were  undoubtedly  reversed  by  case  of  Nichols  v.  MacLean,  vii. 
132.  digested  nvpra.  The  statute  law  on  the  subject  was  changed 
by  Laws  of  1886,  chap.  416,  amending  Code  Civ.  Pro.  g  811. 
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Procedure  requiring  two  sureties  on  an  undertaking  on  appealJ 
as  to  dispense  with  them  when  such  a  guarantee  is  given.     Id. 

Surety  company ;  justification.    Where,  upon  the  justificatioi 

of  a  surety  company  as  a  surety  upon  an  undertaking  to  staj 
an  execution  pending  appeal,  it  appeared  that  the  company 
a  capital  stock  of  $552,259.42  paid  in,  and  was  liable  on  bond^ 
given  in  legal  proceedings  for  the  sum  of  $5,000,000,  and '. 
full  collateral  security  therefor,  that  it  was  liable  on  bonds  give 
for  the  fidelity  of  employees  in  the  sum  of  $12,000,000,  and  tl 
the  losses  on  such  bonds  did  not  exceed  12^  per  cent,  of 
premiums  received, — Held,  that  the  surety  was  sufficient  and 
that  the  justification  should  be  approved.  July,  1886,  Supt 
Ct.  N.  Y.  Co.  Chamb. ,  Rosen wald  v.  Phenix  Ins.  Co. ,  ix. 
Contra,  Gregory  v.  New  York,  L.  E.  &  W.  E.  R.  Go.  {.June,  1886 
Sujmi.  a.  N.  Y.  Co.  Sp.  T.),  ix.  4M  note. 

Id.    Upon  justification  on  the  part  of  the  company  by  it 

officers,  though  it  may  appear  that  the  company  is  in  the  c 
dition  described  by  section  3  of  the  act,  it  is  the  duty  of  th< 
judge  in  each  case,  to  exercise  his  discretion  as  to  whether  the' 
actual  state  of  the  company's  business  justifies  the  approval  of 
the  undertaking  ;  and  where  it  appears  that  the  company  has 
been  in  the  habit  of  guaranteeing  bonds  and  undertakings, 
issuing  policies  of  insurance,  etc.,  and  the  officers  are  unable 
to  give  satisfactory  information  as  to  the  aggregate  amount  of 
such  risks,  approval  of  the  undertaking  should  be  withheld. 
Aug.  1886,  N.  Y.  Super.  Ct.  Chamb  ,  McGean  v.  MacKellar,  vi. 
'    169  ;  Ja7i.  1883,  JST.  Y.  Super.  Ct.,  Earle  v.  Earle,  vi.  171  note. 

Id.     Where  an  undertaking  on  an  appeal  is  guaranteed  by  a 

corporation  authorized  to  guarantee  such  undertakings,  the 
respondent  should  be  permitted  to  examine  the  officers  of  the 
company  as  to  its  ability  to  enter  into  and  make  the  guaran- 
tee. May,  1884,  Supm.  Ct.  1st  Dept. ,  Hurd  v.  Hannibal  &  St. 
JoR.  R.  Co.,  vi.  386. 

Failure  to  justify.  Where  sureties  to  an  undertaking  given  on 
appeal,  either  to  perfect  the  appeal  or  to  stay  the  execution  of 
the  judgment,  are  excepted  to  and  fail  to  justify,  and  the  respond- 
ent does  not  waive  their  justification,  the  sureties  are  not  bound 
by  the  undertaking  executed  by  them.  Oct.  1882,  Ct.  App., 
Manning  v.  Gould,  iii.  58 ;  reversing  S.  C.  {N.  Y.  Super.  Ct., 
May,  1881),  i.  216. 

— —  Id.  Failure  of  the  sureties  to  an  undertaking  upon  an  appeal, 
to  justify,  when  excepted  to,  defeats  entirely  the  object  and  pur- 
pose of  the  undertaking,  where  security  is  required  to  perfect 
the  appeal,  the  appeal  is  not  perfected,  and  t)ie  party  having 
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the  judgment  may  proceed  thereon  as  if  no  appeal  had  been 
tali'en;  where  it  is  required  to  stay  execution  of  the  judgment, 
the  judgment  may  be  enforced  pending  the  appeal,  as  if  no  un- 
dertaking to  stay  the  execution  thereof  had  been  given.     Id. 

Sureties,  when  bound.     Sureties  on  an  undertaking  on  appeal 

become  liable  when  the  undertaking  has  been  properly  exe- 
cuted and  delivered  ;  and  all  that  is  subsequently  done  in  regard 
to  the  undertaking  is  a  matter  of  practice.  May,  1881,  N.  Y. 
Super.  Ct.,  Manning  v.  Gould,  i.  216  ;  revs'd,  iii.  58. 

Id.    Liability  of  sureties ;  change  of  parties.    Liability  of 

sureties  on  an  undertaking  on  appeal  is  not  affected  by  death 
of  the  appellant  and  the  revival  of  the  action  by  his  administra- 
trix. May,  1881,  N.  Y.  Super.  Ct.,  Manning  v.  Gk)uld,  i.  216  ; 
revs'd  on  another  point,  iii.  58. 

■ Id.    Defective  undertaking'.    Where  a  defective  undertaking 

is  given  for  the  purpose  of  obtaining  a  stay  pending  appeal,  and 
respondent  at  appellant's  request  withdraws  his  exception 
thereto,  and  the  undertaking  is  approved  on  consent,  and  used 
to  obtain  a  stay,  and  respondent,  relying  solely  on  it,  does  not 
issue  execution,  the  sureties  will  be  held  liable  thereon  ;  espe- 
cially when  it  does  not  appear  that  they  know  of  or  took  action 
on  the  exception  to  the  undertaking.  May,  1884,  N.  Y.  Super. 
Ct,  Goodwin  v.  Bunzl,  vi.  226. 

Id.    Though  an  undertaking  on  appeal  be  defective  in  form, 

and  not  suflBcient  to  stay  proceedings,  yet  as  against  the 
sureties  it  may  be  supported  by  any  sufficient  consideration. 
The  burden  of  proving  this  is  upon  the  party  seeking  to  charge 
the  sureties,  but  it  may  be  shown  by  circumstantial  evidence.  Id. 

• Deposit ;  changing  or  withdrawing.    A  deposit  made  in  lieu 

of  an  undertaking  on  appeal  to  the  general  term,  cannot  be 
changed  or  withdrawn  where  the  judgment  on  appeal  was 
affirmed  by  the  general  term  and  an  appeal  taken  to  the  court 
of  appeals  ;  nor  can  the  court  order  that  such  deposit  take  the 
place  of  the  undertaking  or  deposit  required  on  appeal  to  the 
court  of  appeals.  May,  1882,  iV.  Y.  Super.  Ct.,  Mclntyre  v. 
Strong,  ii.  36. 

Id.  Whether  the  court  can  order  return  of  part  of  deposit  where 

the  general  term  has  reduced  judgment,  quaere?  Id. 

Id.  Amount.   The  deposit  of  a  sum  of  money  under  section 

1306,  in  lieu  of  an  undertaking  upon  appeal,  must,  where  the 
judgment  appealed  from  is  for  a  sum  of  money,  and  execution  is 
to  be  stayed,  include  security  for  costs  of  the  appeal.  June, 
1881,  JV.  Y.  Super.  Ct.  Sp.  T.,  Pringle  w.  Leverich,  i.  372. 
—  Decree  of  foreclosure ;  order  staying.  The  statute  (Code 
Civ.  Pro.  g  1331)  prescribes  what  shall  efiect  a  stay  on  appeal 
from  judgment  la  an  action  for  the  foreclosure  of  a  mortgage ; 
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and  the  court  should  not,  on  motion  of  an  appellant  in  such  an 
action,  make  an  order  declaring  tbe  respondent's  proceedings 
stayed,  or  the  effect  of  an  undertaking  given  under  such  sec- 
tion.    Jan.  1883,  Supm.  Ct.,  4zth  Dept.,  Gowe  v.  Snell,  iv.  334. 

• Id.  Security  required.  It  seems,  that  upon  appeal  from  a  judg- 
ment of  foreclosure  and  sale,  the  appellant,  for  the  purpose  of 
effecting  a  stay,  may  at  his  election  give  either  an  undertaking 
to  pay  any  deficiency,  or  give  one  conditioned  against  waste, 
and  to  pay  for  use  and  occupation  ;  and  that  an  undertaking 
under  section  1327  of  the  Code  of  Civil  Procedure,  for  the  pay- 
ment of  the  sum  recovered  or  directed  to  be  paid  by  the  judg- 
ment in  case  it  is  affirmed,  wiU  not  CQver  any  deficiency  arising 
from  the  sale  of  mortgaged  premises,  and  that  that  section 
applies  only  to  decrees  absolutely  requiring  the  payment  of  the 
sum  flxsd,  or  which  may  be  ascertained  by  computation. 

• Interlocutory  judgment.  The  object  of  the  legislation  in  pro- 
viding for  an  appeal  from  an  interlocutory  judgment  was  to 
avoid  unnecessary  litigation  and  expense  ;  which  would  not  be 
effected  if  the  proceedings  demanded  by  the  interlocutory  decree 
were  carried  on  and  subsequently  rendered  futile  by  a  reversal 
of  the  adjudication  on  which  the  interlocutory  decree  was  based  ; 
'  and  the  court  should  therefore  stay  i)roceedings  under  an  inter- 
locutory judgment  pending  appeal  therefrom.  Jaii.  1881, 
Supm.  Ct.  1st  Dept.,  Coleman  v.  Phelps,  i.  9. 

Id.  Where  an  interlocutory  decree  adjudged  a  deed  void,  and 

directed  its  deposit  with  and  cancellation  by  the  clerk,  and  also 
ordered  a  reference  to  take  and  state  the  amount  of  the  rents 
and  profits  of  the  premises  conveyed,  and  upon  confirmation  o: 
the  referee's  report,  plaintiff  offered  judgment  for  the  amount 
thereof, — Held,  that  the  court  should  stay  proceedings  under 
such  interlocutory  judgment,  pending  appeal  therefrom.  Id. 

■ Justice's  court :  supplying  omission  to  give.  Where,  on  appeal 

from  a  justice's  court  for  a  new  trial,  the  undertaking  required 
by  section  3069  of  the  Code  of  CivU  Procedure  to  perfect  the 
appeal  is  given,  and  the  sufficiency  of  the  sureties  therein  is 
excepted  to,  but  they  do  not  justify,  and  no  new  undertaking  is 
given,  the  court  has  power  under  section  3049  of  Code  to,  and 
should,  in  furtherance  of  justice,  permit  the  appellants  to  give 
a  new  undertaking,  after  the  time  for  so  doing  has  expired,  and 
thereby  perfect  the  appeal.  March,  1884,  Go.  Ct.  AUeghany  Co., 
Koss  V.  Markham,  v.  81. 

Id.    Approval.    It  is  necessary  that  the  undertaking  given  on 

appeal  from  a  justice's  court  be  approved  by  the  justice  who 
rendered  the  judgment,  or  a  judge  of  the  appellate  court  before 
it  is  delivered.    Id. 
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Id.    Justification.    The  sureties  in  an  undertaking  on  appeal 

from  a  justice's  court,  althougli  it  is  approved  by  the  justice 
who  rendered  the  judgment,  or  a  judge  of  the  appellate  court, 
must  appear  and  justify  if  excepted  to,  and  the  effect  of  their 
failure  to  do  so  is  to  render  the  undertaking  a  nullity.     Id. 

Surrogate's  decree  ;  removing  executors,  etc.  Appeal  from  a 

surrogate's  decree  removing  executors  and  trustees  is  perfected 
by  the  giving  of  an  undertaking  under  section  2577  of  the  Code 
of  Civil  Procedure  for  $250,  and  the  court  is.  not  authorized  to 
accept  or  exact  any  other  undertaking  ;  and  until  such  undertak- 
ing is  given,  an  appeal  is  ineffectual  for  any  purpose  ;  but  the 
giving  of  the  undertaking  does  not  operate  as  a  stay.  Jan.  1886, 
Surr.  Gt.  N.  Y.  (7o.,  Estate  of  Fernbacher,  viii.  349. 

Id.    The  operation  of  a  surrogate's  decree  removing  executors 

and  trustees,  cannot  be  prevented  by  appeal.  Id. 

Id.    Directing  payment  of  income.    When  an  appeal  from  a 

decree  of  the  surrogate,  fixing  the  sum  to  the  income  on  which 
the  legatee  was  entitled,  does  not  stay  the  execution  of  the 
decree,  so  far  as  it  directed  the  payment  of  the  income  for  the 
first  year.  Nov.  1883,  Surr.  Gt.  Kings  Co. ,  Estate  of  Bullard, 
iv.  284. 

Attorney.  Prosecuting  undertaking  for  costs.  An  attorney  who 
has  a  lien  for  his  costs  upon  a  judgment  for  costs  on  appeal,  may 
maintain  action  in  the  name  of  his  client  for  the  purpose  of 
enforcing  his  lien  upon  an  undertaking  given  on  appeal.  Mjty, 
1885,  N.  Y.  C.  Ct. ,  Kipp  v.  Rapp,  vii.  316. 

Id.    In  such  a  case,   the  action  should  be  brought  in  the 

name  of  the  attorney,  he  being  the  equitable  owner  of  the  judg- 
ment.    June,  1885,  iV.  Y.  C.  Ct.  Tr.  T.,  Kipp  v.  Rapp,  vii.  385. 

Preference.  Party  claiming  preference  in  court  of  appeals  must 
state  his  claim  in  his  notice  of  argument ;  and  further  comply 
with  Rule  20  of  that  court.  Jan.  1881,  Gt.  App.,  Taylor  v.  Wing, 
i.  43. 

What  reviewed,  and  how.  Discretionary  order.  The  court  of 
common  pleas  will  not  review  a  discretionary  order  of  the  city 
court,  and  there  is  nothing  in  section  3191  Code  Civ.  Pro.,  or 
the  amendments  thereof,  which  makes  it  incumbent  upon  the 
court  to  entertain  such  appeals.  Nov.  1883,  N.  Y.  G.  P.,  Walsh 
V.  Schulz,  vi.  126. 

Id.  A  discretionary  order  of  a  county  court  cannot  be  reviewed 

by  the  general  term  of  the  supreme  court  upon  appeal.  The 
decision  of  one  tribunal  resting  in  discretion  cannot  be  reviewed 
by  another.  Oct.  1883,  Supm.  Ct.  Uh  Dept.,  Stebbins  v,  Cowles, 
iv.  302. 
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Arbitration.    No  authority  is  conferred  upon  tlic  court  to 

review  evidence  taken  before  arbitrators,  or  determine  whether 
or  not  they  have  given  it  its  appropriate  weight  or  effect.  Murch, 
1884,  Supm.  Ct.  1st  Dept.,  In  re  Poole,  v.  279. 

— —  Facts*  The  only  mode  in  which  the  general  term  can  acquire 
jurisdiction  to  review  a  case  upon  the  facts  when  the  trial  was 
by  jury,  is  by  an  appeal  from  the  order  granting  or  refusing  a 
new  trial.  Dec.  1884,  N.  Y.  City  Ct.,  Moorehead  v.  Holden, 
vii.  188. 

— —  Id.  An  appeal  from  an  interlocutory  judgment  entered  on  the 
report  of  a  referee,  where  the  case  contains  all  the  evidence 
taken,  is  to  be  reviewed  by  the  general  term,  and  the  evidence 
examined  as  though  originally  presented  to  that  court.  June, 
1886,  N.  Y.  C.  P.,  McCall  v.  Moschcowitz,  x.  107. 

— ^  Id.  Certificate  that  reversal  was  on.  Where  an  order  of  the 
general  term  of  the  supreme  court  reversing  a  surrogate's  decree 
does  not  certify  that  it  was  based  upon  errors  of  fact,  the  court 
of  appeals,  upon  appeal  therefrom,  must  assume  that  the  rever- 
sal was  for  errors  of  law.  April,  1886,  Ct.  App.,  In  re  Haxton, 
ix.  197.  , 

Id.    Conflicting  evidence.   It  is  well  settled  that,  where,  upon 

the  trial  of  an  action,  there  was  a  conflict  of  testimony  as  to  the 
alleged  fact,  and  there  was  no  such  preponderance  in  the  evi- 
dence as  would  authorize  the  court  in  holding  as  a  matter  of  law 
that  it  was  established,  upon  an  appeal  to  the  court  of  appeals 
the  facts  are  not  reviewable.  Oct.  1884,  Ct.  App. ,  Learned  v. 
Tillotson,  vi.  425. 

Id.  Making  critical  examination  where  conflict  of  evidence. 

Where  a  verdict  was  wrong,  if  the  evidence  of  the  defendant's 
witnesses  had  been  fully  credited;  and  it  was  manifest  that  their 
testimony  was  not  so  credited,  and  the  judge  before  whom  the 
case  was  tried,  who  was  an  able  and  careful  judge,  denied  a 
motion  for  a  new  trial,  on  the  ground  that  the  verdict  wis 
against  the  weight  of  evidence, — Held,  that  it  was  not  the  duty 
of  the  general  term,  on  appeal  from  his  order  denying  such 
motion,  to  make  a  critical  examinatien  of  the  evidence  with  a 
view  to  seeing  whether  the  decision  of  the  motion  was  correct. 
March,  1884,  Supm.  Ct.  1st  Dept.,  Jenks  v.  Van  Brunt,  vi.  158. 

- —  Id.  Where  both  parties  ask  court  to  direct  verdict.  Where 
both  parties  request  the  direction  of  a  verdict,  there  is  no 
question  of  fact  to  be  reviewed  by  the  appellate  court.  May, 
1884,  N.  Y.  Super.  Ct.,  Godwin  v.  Bunzl,  vi.  226. 

— —  Id.  Order  denying  motion  for  new  trial.  On  appeal  from  a 
judgment  entered   upon  a  verdict  of  a  jury,  the  court  cannot 
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review  the  evidence  on  tlie  merits,  but  can  consider  questions  of 
law  only.  Wlien  it  is  desired  that  the  appellate  court  review 
the  evidence  upon  the  merits  a  motion  for  a  new  trial  must  be 
made  either  upon  the  minutes  or  upon  a  case  and  exceptions. 
Jan.  1885,  Supm.  Cl.  MiDept,  Olmstead  v..  Eeed,  vii.  190,  note. 

-  Id.  Where  case  contains  part  of  evidence  only.  Where  the 
case  on  an  appeal  from  a  judgment  entered  on  a  referee's  report 
contains  the  evidence  only  as  to  the  value  of  the  property  in  ques- 
tion, the  rights  of  the  parties  should  be  determined  upon  the 
facts  found  by  the  referee  to  have  been  proven  on  the  trial. 
March,  1886,  Supm.  Ct.  1st  Dept.,  People  exrel.  Krohn  v.  Miller, 
ix.  149. 

-  Id.  Where  a  case  on  appeal  does  not  show  that  it  contains  all 
the  evidence  or  all  bearing  on  a  finding  sought  to  be  reviewed, 
the  appellate  court  will  assume  that  the  evidence  was  sufficient 
to  sustain  the  findings  of  fact.  Jan.  1885,  Supm,  Ct.  4:th  Dept., 
Porter  v.  Smith,  vii.  195. 

-  Id.  Books  not  before  appellate  conrt.  Where,  on  appeal  from 
a  judgment  entered  on  the  report  of  a  referee  to  whom  was 
referred  a  claim  against  a  decedent's  estate  under  2  R.  S. 
33,  ^  34  et  seq.,  it  appeared  that  certain  books  of  the  estate 
were  referred  to  on  the  trial  as  containing  evidence  of  receipts 
and  payments  by  the  estate  during  the  period  covered  by  the 
claim,  but  it  did  not  appear  that  the  books  were  at  any  time 
referred  to  as  containing  evidence  as  to  the  employment  of 
the  claimant  for  which  compensation  was  claimed,  it  will  not  be 
assumed  on  appeal — the  books  not  being  before  the  appellate 
court — that  there  was  within  such  books  evidence  which  justified 
the  referee  in  allowing  the  claim.  Jan.  1885,  Ct.  App.,  Town- 
send  V.  New  York  Life  Ins.  Co.,  iv.  398. 

-  Id.  Findings  to  be  disposed  of  before  appeal  heard.  Where 
the  court  before  which  an  action  was  tried  without  a  jury 
refused  to  consider  certain  requests  to  find  proposed  by  the 
defeated  party,  on  the  ground  that  they  were  unnecessary, — Held, 
that  an  appeal  from  the  judgoxent  entered  on  the  decision  qf  the 
court  was  not  in  a  condition  to  be  heard  until  such  findings 
were  passed  upon  ;  and  that  for  that  purpose  they  should  be 
returned  to  the  justice  before  whom  the  trial  took  place,  and  the 
dacision  of  the  appeal  should  be  suspended  until  they  should 
be  considered  and  their  dispositic  n  severally  noted.  Mai/,  1884, 
Supm.  Ct.  1st  Dept,  Goettling  v.  Beihler,  vi.  324. 

-  Id.  A  judgment  entered  upon  the  direction  of  the  court  upon 
the  trial  of  an  issue  of  fact  cannot  be  revivswed,  unless  a  decis- 
ion is  signed  and  filed  determining  the  issues  of  fact  and  law ; 
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the  general  term  of  the  supreme  court  cannot,  on  appeal,  look 
into  the  opinion  to  ascertain  what  was  decided  by  the  special 
term.  Jan.  1885,  Supm.  Ct.  ithDept.,  Benjamin  v.  Allen,  vii.  202. 

Id.  Exception  to  finding.  Under  the  present  Code  an  excep- 
tion to  a  finding  of  fact  by  a  court  or  referee  is  unavailing  on 
appeal,  unless  there  is  not  any  evidence  to  sustain  it  when  it 
becomes  a  ruling  of  law  and  an  exception  is  available.  Jan.  1885, 
Supm.  Ml  Dept,  Porter  t?.  Smith,  vii.  195. 

■ Id.  A  finding  without  any  evidence  whatever  tending  to  sus- 
tain it,  is  a  ruling  upon  a  question  of  law  within  the  meaning  of 
section  992  of  the  Code,  and  on  such  a  finding  an  exception 
would  seem  necessary.  March,  1882,  Supm.  Ct.  1st  Dept.,  Mead 
V.  Smith,  iii.  171. 

■ Id.    No  exception  to  a  finding  upon  a  controverted  question  of 

fact  is  necessary  to  be  taken  in  order  to  justify  a  review  of  the 
evidence  by  the  supreme  court  f -^r  the  purpose  of  determining 
whether  the  finding  was  against  its  weight.  Section  992  of  the 
Code  was  intended  to  abrogate  the  practice  of  excepting  to 
findings  of  questions  of  fact  upon  conflicting  evidence  ;  the  sec- 
tion is  a  general  one,  and  applies  to  tri_l  by  juries,  by  the  court, 
and  by  referees.     Id. 

Id.    Exception  to  refusal  to"find.   If  requests  to  find  facts  are 

made  in  an  action  tried  before  the  court  or  a  referee,  and  the 
court  or  referee  refuses  to  make  any  finding  whatever,  an 
exception  may  be  taken,  but  an  exception  to  a  finding  of  fact  or 
an  exception  to  a  refusal  to  find  a  fact  as  requested,  is  not 
authorized  by  the  present  Code.  Whether  an  error  has  been  com- 
mitted in  this  respect  is  to  be  determined  by  the  appellate  court 
upon  the  evidence  and  the  requests  to  find.  June,  1885,  Supm. 
Ct.  Ml  Dept.,  Porter  v.  Smith,  vii.  195. 

' Id.  Referee's  decision.  If  a  referee  chooses  to  credit  the  posi- 
tive statments  of  one  witness  in  the  action,  in  preference  to  the 
positive  statements  of  all  the  others  together,  the  general  term 
on  appeal  will  not  disturb  his  findings  any  sooner  than  they 
would  the  findings  of  a  jury.  June,  1886,  N.  Y.  C.  P.,  McCall 
V.  Moschcowitz,  x.  107. 

■ Id.    Instance  of  an  action  to  dissolve  a  copartnership  in  which 

the  general  term  refused  to  disturb  the  findings  of  a  referee  as 
to  copartnership.     Id. 

Grounds  of  appeal.    Opinion.    Notwithstanding  the  general 

rule  that  an  appellate  court  is  not  to  look  beyond  an  order 
appealed  from,  to  ascertain  the  ground  of  judgment,  it  may  do  so 
when  the  terms  of  the  order  are  ambiguous,,  or  when  the  order 
itself  refers  to  an  opinion.  1884,  Ct.  App.,  Snyder  v.  Snyder,  v. 
267. 
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-  Id.  Objection  to  form  of  action  not  too  late.  The  objection  that 
the  plaintiff  in  an  equitable  action  has  a  remedy  at  law  does  not 
come  too  late  when  it  is  taken  on  appeal  from  an  order  over- 
ruling a  demurrer  to  the  complaint.  April,  1883,  Supm.  Ct.  Wi 
Dept.,  Steffin  v.  Steffin,  iv.  179. 

-  Id.  Objection  that  might  have  been  cured.  An  objection 
which,  if  taken,  might  have  been  obviated  at  the  trial,  cannot  be 
urged  for  the  first  time  on  appeal.  March,  IBSl,  N.  Y.  G.  P., 
Sacia  v.  Decker,  i.  47. 

-  Intermediate  order.  Interlocutory  judgment.  An  interme- 
diate order  cannot  be  reviewed  on  appeal  from  an  interlocutory 
judgment.  June,  1886,  N.  Y.  C.  P.,McCall  v.  Moschcowitz,  x. 
107. 

-  Id.  Final  judgment.  Order  overruling  demurrer.  Appeal 
from  final  judgment  overruling  demurrer  brings  up  order  over- 
ruling demurrer  for  review.  March,  1884,  If.  Y.  Super.  Ct., 
De  Silver  v.  Holden,  vi.  121. 

-  Id.  Order  referring  issues.  It  seems,  that  an  order  referring 
the  issues  in  a  case  for  hearing  and  determinnation,  does  not 
necessarily  aflfect  the  final  judgment,  and  such  an  order  cannot 
be  reviewed  on  appeal  from  final  judgment,  although  specified 
in  the  notice  of  appeal.  June,  1886,  If.  Y.  C.  P.,  McCall  v. 
Moschcowitz,  x.  107. 

-  Id.  Order  refusing  to  send  back  commission.  Order  denying 
motion  to  send  back  a  commission  for  fuller  execution  does  not 
afi'ect  the  final  judgment,  and  if  the  time  to  appeal  therefrom  has 
expired  cannot  be  reviewed  on  appeal  from  the  final  judgment. 
3fa7/,  1886,  Svpm.  Ct.  Id  Dept.,  Pratt  v.  Mosetter,  ix.  351. 

-  Right  to  open  or  close  motion.  On  motion  at  special  term  it  is 
not  very  material  which  party  opens  or  closes,  and  the  general 
term  on  appeal  will  only  inquire  into  the  correctness  of  the  decis. 
ion  where  the  order  denies  or  grants  the  motion.  Oct.  1882, 
Supm.  Ct.  1st  Dept.,  People  v.  New  York  C.  &  H.  E.  E.  E.  Co., 
iii.  11. 

-Id.  Court  of  appeals.  Surrogate's  decree.  Previous  to  the 
adoption  of  section  1337  of  the  Code  of  Civil  Procedure,  appeals 
to  the  court  of  appeals  from  the  decrees  of  surrogates  brought 
up  for  review  all  questions  whether  of  fact  or  law  which  were 
determined  by  the  court  of  original  jurisdiction,  but  now  (in  cases 
commenced  in  the  surrogate's  court  subsequent  to  Sept.  1, 1880), 
except  in  cases  where  the  order  of  the  supreme  court  certifies 
that  the  decree  was  reversed  on  questions  of  fact,  such  appeals 
are  to  be  determined  in  the  court  of  appeals  solely  upon  the 
questions  of  law  presented.    In  these,  however,  as   in  other 
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appeals  to  that  court,  it  will  look  into' the  evidence  given  on  the 
trial,  only  for  the  purpose  of  seeiag  whether  there  is  compe- 
tent evidence  to  support  the  conclusions  of  fact  found  by  the 
trial  court,  and  if  there  is,  it  is  concluded  by  the  findings.  1884, 
Ct.  App.,  In  re  Cottrell,  v.  340. 

Id.    Order  substituting   sheriff's  indemnitors.       Upon  an 

appeal  from  an  order  substituting  the  sheriflTs  indemnitors  as 
defendants  in  his  stead,  in  an  action  against  him,  under  section 
1421  etseq.  of  the  Code  of  Civil  Procedure,  the  court  of  appeals 
can  review  the  action  of  the  court  below  only  where  it  has  made 
an  order  clearly  beyond  the  jurisdiction  conferred  upon  it  by 
the  statute.    Jan.  1885,  Ct.  App.,  Hayes  v.  Davidson,  vii.  46.  ' 

General    term.     Supreme    court.    The    surrogate   has   the 

authority  to  open,  vacate  or  set  aside  a  decree  made  on  the  fint^l 
accounting  of  executors,  and,  on  appeal  from  an  order  denying 
a  motion  for  such  relief,  the  general  term  of  the  supreme  court 
has  the  same  power  and  must  review  the  determination  of  the 
surrogate,  as  if  an  original  application  was  made  to  it.  Jan 
1884,  Supm.  Ct.  1st  Dept,  Estate  of  Tilden,  vi.  15. 

• N.  Y.  common  pleas.  Order  of  arrest,  of  New  York  city  court. 

The  court  of  common  pleas  will  review  on  appeal  an  order  of 
the  city  court  of  New  York,  denying  a  motion  to  vacate  an 
order  of  arrest  where  the  ground  of  the  arrest  was  for  the 
wrongful  conversion  of  money  in  a  fiduciary  capacity,  and 
there  is  no  evidence  legitimately  tending  to  establish  the  exist- 
ence of  the  fiduciary  capacity  and  of  a  fraudulent  intent  on  the 
part  of  the  defendant.  May,  1886,  JST.  Y.  C.  P.,  Donovan  v. 
Connell,  ix.  222. 

• Id.  District  court.  Order  denying  motion  to  vacate  attach- 
ment. On  appeal  from  a  district  court  in  the  city  of  New  York, 
all  the  proceedings  before  the  justice  are  brought  up,  and  the 
appellate  court  can  review  a  decision  of  the  justice  denying  a 
motion  to  vacate  an  attachment  issued  in  the  action.  Jan., 
1883,  N.   Y.  C.  P.,  Lang  v.  Marks,  iii.  287. 

Determination.  Amending  pleadings.  An  amendment  of  a  plead- 
ing on  appeal  will  be  allowed  to  sustain  but  not  to  reverse  a 
judgment.  Nov.  1882,  N.  Y.  C.  P.,  Bowe  v.  Comley,  iL 
424. 

Id ;  where  verdict  exceeds  claim.    It  is  doubtfulwhether  the 

general  term  on  appeal  can  permit  an  amendment  of  the  com- 
plaint so  that  it  will  be  consistent  with  the  judgment,  where  the 
verdict  was  for  a  small  amount,  greater  than  the  amount 
demanded  in  the  complaint  and  it  did  not  appear  that  the  atten- 
tion of  the  court  below  had  been  called  to  the  subject,  either  on 
the  trial  or  on  the  motion  for  a  new  trial.    The  judgment,  how- 
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ever,  should  be  reduced  by  deducting  excess,  and,  as  reduced, 
affirmed.  March,  1884,  Supm.  Ct.  IstDept.,  Jenks  f.  Van  Brunt, 
vi.  158. 

-  Insufficiency  of  pleadings  disregarded.  Where  a  complaint 
did  not,  in  terms,  set  forth  all  of  the  facts  necessary  to  support 
a  cause  of  action  sustained  by  evidence  admitted  .on  the  trial 
without  objection,  and  no  question  was  at  any  time  raised  as  to 
the  sufficiency  of  the  complaint  to  sustain  the  cause  of  action 
proved, — Held,  that  the  court  of  appeals,  on  appeal,  would  con- 
sider the  case  upon  the  cause  of  action  disclosed  by  the  evidence, 
and  disregard  any  objections  to  the  sufficiency  of  the  pleadings 
not  made  in  the  court  below  ;  that  it  was  the  duty  of  the  court 
below,  in  the  absence  of  any  objection  to  the  sufficiency  of  the 
complaint,  to  give  the  plaintiff  the  benefit  of  any  cause  of  action 
established  by  the  evidence  ;  and  a  refusal  by  it  to  direct  the 
jury  to  find  in  accordance  with  the  case  made  by  such  evidence 
would  be  error,    1884,  Ct.  App.,  Knapp  v.  Simon,  vi.  1. 

-  Error  in  ruling ;  disregarding ;  Code  Civ.  Pro.,  §  1003.  The 
rule  laid  down  in  section  1003  of  the  Code  of  Civil  Procedure, — 
that  an  error  in  the  admission  or  exclusion  of  evidence,  or  any 
other  ruling  or  direction  of  the  judge  upon  a  trial,  may,  in  the 
discretion  of  the  court,  be  disregarded,  if  that  court  is  of  the 
opinion  that  substantial  justice  does  not  require  that  a  new  trial 
should  be  granted, — has  no  application  to  exceptions  taken 
upon  the  trial  of  a  common-law  action,  and  the  rule  of  law  gov- 
erning the  granting  of  new  trials  by  appellate  courts  for  errors 
committed  in  the  admission  or  rejection  of  evidence  upon  the 
trial  of  actions  at  common  law,  have  not  been  changed  thereby. 
Api'il,  1882,  Ct.  App.,  Machen  v.  Lamar  Ins.  Co.,  ii.  28. 

-  Id.  How  not  cured.  An  error  in  excluding  evidence  that  cer- 
tain services  sued  for  were  not  performed,  cannot  be  cured  by 
requiring  a  stipulation  to  deduct  from  the  recovery  the  amount 
allowed  for  such  services,  where  the  evidence  did  not  relate 
exclusively  to  the  item  so  deducted.  April,  1882,  Ct.  App.,  Pin- 
ney  v.  Orth,  ii.  1. 

-  Affirming  judgment  after  trial  for  defect  in  answer.  A  judg- 
ment dismissing  the  complaint  rendered  after  a  trial  on  whole 
case  should  not  be  affirmed  on  appeal  because  of  a  defect  in  the 
answer,  objection  to  which  was  overruled  at  trial  term.  Jan. 
1883,  N.  Y.  a  P.,  Sheldon  v.  Sabin,  iv.  4. 

-  Where  evidence  improperly  used.  It  is  questionable  whether 
an  exception  to  the  admission  of  evidence  properly  admissible 
for  one  purpose  can  be  upheld  because  it  appears  that  in  the  final 
disposition  of  the  case  the  court  has  probably  used  it  for 
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,        another  and  illegitimate  purpose.     March,  1882,  Supm.   Ct.  Is 
Dept,  Mead  v.  Smith,  iii.  171. 

■ Rejecting  testimoiiy.    Where  an  executor  in  an  action  brought 

against  him  to  recover  on  a  claim  against  his  decedent,  pro- 
duced an  account-book  and  testified  that  it  purported  to  be  an 
account-book  of  the  deceased  and  came  into  his  possession  as 
executor  and  that  it  had  been  present  at  an  interview  between 
himself  and  the  plaintiff,  and  had  been  referred  to  in  their 
conversation,  — Held,  that  it  could  not  be  assumed  on  appeal 
that  the  plantiff's  testimony  that  the  account-book  was  not  pres- 
ent at  the  interview  and  had  not  been  shown  to  him  and  that  he 
did  not  examine  it,  was  correct  for  the  purpose  of  reversing  the 
ruling  admitting  the  book  in  evidence.  Oct.  1884,  Supm.  Ct.  iih 
Dept. ,  "Williams  v.  Davis,  vii.  282. 

■ New  trial,  when  granted.  Where  a  judgment  is  held  errone- 
ous on  appeal,  and  the  character  of  the  issues  framed  by  the 
pleadings  is  such  that  upon  a  new  trial  it  would  be  possible  for 
the  party  defeated  on  the  appeal  to  recover,  such  new  trial 
ehoidd  be  awarded.  June,  1885,  Ct,  App.,  Thomas  v.  New  York 
Life  Ins.  Co. ,  viii.  1. 

Id.    Where,  in  an  action  for  conversion,  tried  by  the  court, 

without  a  jury,  facts  were  found  from  which  was  deduced  the 
legal  conclusion  that  the  plantiff  was  entitled  to  judgment  for 
$400,  and  the  general  term  on  appeal  ruled  that  the  proper  legal 
conclusion  from  such  facts  should  have  been  a  judgment  for 
nominal  damages  only,  and  modified  the  judgment  accordingly, 
and  the  issues  were  such  that  it  was  possible  for  the  plaintiff  to 
recover  more  than  nominal  damages, — Held,  that  the  general 
term  should  have  ordered  a  new  triaL     Id. 

Sending  back  sheriff's  bill  for  retaxation.    When  an  order 

taxing  a  sheriff's  bill  of  his  fees  on  a  sale  under  execution  is  ia 
direct  conflict  with  all  the  authorities,  and  there  was  in  fact  no 
consideration  of  its  items,  the  general  term  on  appeal  will  not  go 
through  or  deteimine  what  should  or  should  not  have  been 
allowed,  but  will  remand  the  proceedings  to  the  special  term  with 
directions  to  proceed  and  tax  the  bill  in  conformity  with  the 
authorities.  March,  1884,  Supm.  Ct.  1st  Dept.,  Mallory  ??.  Bowe, 
v.  241. 

' Justice's   court.    Where  attachment   erroneously  upheld. 

An  attachment  in  a  district  (or  justice's)  court  is,  under  the 
Code  of  Civil  Procedure,  a  provisional  remedy,  the  disposition 
of  which  does  not  involve  the  merits  of  the  action  or  the  pro- 
cess by  which  the  defendant  is  brought  into  court,  and  the  judg- 
ment therein  cannot  be  held  erroneous  or  reversed  on  appeal 
solely  because  the  justice  erred  in  upholding  the  attachment. 
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Where  the  justice  errs  in  upholding  an  attachment,  and  there  is 
no  error  in  the  judgment  rendered  bj  him  in  the  action,  the  party 
whose  property  was  attached  has  no  remedy.  March,  1885, 
N.  Y.  a  p.,  Rosenthal  v.  Grouse,  vii.  135. 

Id.    If  a  justice  of  the  peace  refuses  to  set  aside  an  irregular 

provisional  remedy  and  proceeds  to  judgment,  the  appellate 
court  on  appeal  shoidd  not  reverse  a  correct  and  meritorious 
judgment  for  the  irregtilar  provisional  remedy,  but  shoidd 
merely  set  aside  the  latter.  Oct.  1884,  Co.  Cf.  E7%e  Co.,  Irr  v. 
Schroeder,  vi.  253. 

Id.    Where  an  attachment  was  granted  in  a  justice's  court  upon 

iosufficient  affidavits,  the  judgement  therein  in  favor  of  the 
plaintiff  must  be  reversed.  Dec.  1881,  Super.  Ct.  Buff.,  Fritze  v. 
Pulfcz,  ii.  142. 

• Id.    Error  affecting  substantial  right.     A  judgment  of  a 

justice  of  the  peace  may  be  reversed  upon  appeal  for  any  error 
in  the  proceedings  which  affects  the  substantial  rights  of  the 
appellant.     lb. 

— —  Costs.  Where  the  court  of  appeals  reversed  an  order  of  the 
general  term  directing  a  new  trial,  and  affirmed  the  judgment  of 
the  special  term  with  costs, — Held,  that  "  with  costs  "  meant  all 
the  taxable  costs  subsequent  to  the  judgment  affirmed,  conse- 
quent upon  the  appeals  both  to  the  general  term  and  to  the 
court  of  appeals.  April,  1883,  Ct.  App.,  Murtha  v.  Curley,  iii. 
266. 

Entering  order  of  aflRrmance  nunc  pro  tnnc.  An  order  affirming 
an  order  appealed  from  may  be  entered  nunc  pro  tunc  as  of  the 
day  of  argument  where  one  of  the  respondents  died  after  argu- 
ment and  before  decision.  March,  1881,  Ct.  App.,  Bergen  v. 
Wyckoff.  i.  1. 

Dismissal.  "Want  of  prosecution.  An  appeal  to  the  court  of 
appeals  will  not  be  dismissed  for  want  of  prosecution,  where  the 
return  has  been  filed  and  the  printed  cases  served.  Jan.  1885, 
Ct.  App.,  Nichols  V.  MacLean,  vii.  132. 

■ Entitling  affidavits.    Affidavits  used  on  a  motion  to  dismiss 

an  appeal  from  a  justice's  to  a  county  court  should  be  entitled 
in  the  county  court ;  but  where  they  are  incorrectly  entitled  in 
the  justice's  court  the  error  will  be  disregarded  if  the  opposite 
party  is  not  misled  tliereby.  June,  1885,  Co.  Ct.  of  Orleans  Co., 
Jaynes  v.  Jaynes,  viii.  94. 

Effect.  Reversing  interlocutory  judgment.  Where  an  interlocu- 
tory judgment  is  reversed  on  appeal,  the  final  judgnient  entered 
on  it  falls  with  it.  April,  1886,  Supm.  Ct.  Uh  Dept.,  Carter  v. 
Da  Camp,  ix.  214. 

" Order  amending  biU  of  particulars.     Order  allowing  amend- 
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ment  of  bill  of  particulars  granted  by  referee  on  trial  is  not  ^ 
reversed  by  reversal  of  judgment  entered  on  his  report.  Oci,\ 
1884,  Supm.  a.  ^th  JDept.,  Williams  v.  Pavis,  vii.  282. 

Eestitution.  By  what  court  ordered.  Where  an  order  of  the  sj 
cial  term  of  the  supreme  court  denying  a  motion  to  vacate 
attachment  was  reversed  on  ajipeal,  and  the  levy  thereundei 
and  judgment  in  the  action  set  aside,  and  this  order  was  affirm* 
on  appeal  by  the  court  of  appeals,— i?e/c/,  that  a  motion  for  res* 
titution  of  moneys  collected  by  execution  issued  on  the  judg«i 
ment  was  properly  made  to  the  general  term  of  the  supreme 
court;  that  the  court  authorized  to  direct  and  enforce  restitution 
was  the  court  which  set  aside  the  judgment.  June,  1886, 
App.,  Market  Nat.  Bank  v.  Pacific  Nat.  Bank,  x.  19. 

Laches.    There  is  no  provision  or  rule  of  law  which  requi 

the  denial  of  a  motion  for  the  restitution  of  money  collecte 
under  a  judgment  which  has  been  set  aside,  on  account  of  delaj 
in  making  the  motion,  but  the  court  may,  in  the  exercise  of  it 
discretion,  deny  the  motion  because  of  the  delay,  and  where  th^ 
court  grant  such  a  motion  notwithstanding  delay  in  making  it 
if  the  party  who  collected  the  money  has  not  suflfered  any  hari 
by  the  delay,  or  that  the  court  abused  its  discretion,  the  court 
of  appeals  has  no  power  to  review  it  on  appeal.     Id. 

Id.    Where,  after  money  had  been  collected  on  a  judgment, 

the  judgment  was  set  aside,  and  subsequently  a  receiver  of  tlie 
property  of  the  judgment  debtor  was  appointed  in  another  pro- 
ceeding,— Held,  that  an  order  directing  restitution  and  payment 
of  the  money  collected  to  the  judgment  debtor's  receiver,  was 
properly  granted  upon  motion  of  the  judgment  debtor ;  that  the 
fact  that  the  receiver  had  begun  an  action  to  recover'the  money 
from  the  debtor,  who  had  paid  it  under  the  judgment,  and  also 
from  the  plaintiff  in  the  judgment,  would  not  prevent  the  mak- 
ing and  granting  of  the  motion,  and  the  rights  of  the  party 
whose  judgment  was  set  aside  were  sufficiently  protected  where 
the  motion  was  granted  on  condition  that  the  actions  be  discon- 
tinued, and  the  taxable  costs  therein  paid  by  the  receiver.    Id. 

— —  Ejectment.  Where  an  order  reversing  a  judgment  in  an  action 
of  ejectment  directed  an  immediate  restitution  of  the  real  estate 
in  question,  and  that  the  value  of  the  rents  and  profits,  etc.,  be 
ascertained  and  paid  by  the  plaintiff  to  the  defendant, — Held, 
that  the  order  provided  for  the  same  compensation  to  the  de- 
fendant for  withholding  from  him  the  possession  of  the  real 
estate  to  which  he  would  have  been  entitled  on  recovering  the 
same  in  an  action  of  ejectment  ^  that  there  was  no  difference  ia 
the  substance  or  effect  between  the  language  of  the  order  and  of 
an  opinion  holding  that  the  real  estate  and  mesne  profits  thereof 
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should  be  recovered  ;  that  a  provision  in  the  order  that  the  res- 
titution be  -without  prejudice  to  the  right  of  the  defendant  to 
commence  and  maintain  any  suit  or  proceedings  for  waste  or 
injury  to  the  property  determined  nothing,  but  left  the  parties 
to  their  legal  rights  ;  and  that,  while  the  provision  was  super- 
fluous, as  such  damages  could  be  recovered  in  proceedings  for 
restitution,  there  was  no  occasion  for  amending  the  order  in 
that  respect.  Dec.  1885,  Ct.  App.,  Wallace  v.  Burdell,  viii.  363. 
Ee-arg^ment.  The  judgment  entered  on  appeal  from  a  district 
court  in  the  city  of  New  York  to  the  New  York  court  of  common 
pleas,  together  with  the  return  from  the  district  court,  remains 
in  the  court  of  common  pleas,  and  that  court  has  control  over 
the  records,  and  has  jurisdiction  after  the  entry  of  judgment  to 
order  a  re-argument  of  the  appeal.  June,  1886,  N.  Y.  G,  P.,  St. 
Michael's  Church  v.  Behrens,  x.  181. 

APPEARANCE. 

How  made.  Plaintiff.  Appearance  is  predicable  of  every  party  to  an 
action,  whether  plaintiflf  or  defendant,  who  submits  himself  to 
the  jurisdiction  of  the  court ;  the  appearance  of  the  plaiatiflf  is 
complete  when  a  summons  in  proper  form  has  been  served  upon 
the  defendant.  June,  19^,  Supm.  Ct.  Onondaga  Sp.  T.,  Davis  t?. 
Jones,  viii.  43. 

Order  extending^  time  to  answer.    Requirement  of  section 

421  of  the  Code  of  Civil  Procedure, — that  defendant's  attorney 
should  add  his  name,  etc.,  to  a  notice  of  appearance, — does  not 
make  it,  when  varied  somewhat  in  that  regard,  void  ;  and  the 
defendant  may  effectually  appear  in  the  action  by  service  of  an 
order  extending  his  time  to  answer,  which  is  indorsed  with  the 
name  and  address  of  his  attorney  and  accompanied  by  an  ajQ^da- 
vit  made  by  such  attorney  in  which  he  states  that  he  is  the  attor- 
ney for  the  defendant.  Nov.  1883,  C.  Ct.  N.  Y.,  Krause  v.  Averill, 
iv.  410. 

Motion  to  set  aside  proceedings.    When  on  a  motion  by  a 

defendant  to  set  aside  the  service  of  a  summons  by  publication 
and  all  proceedings  thereunder,  his  attorneys  indorsed  their 
names  on  the  motion  papers  as  attorneys  for  the  defendant, — 
Heldy  that  this  was  an  appearance  in  the  action  sufficient  to  give 
the  court  jurisdiction  of  the  case  and  of  the  person  of  the 
defendant.  Nov.  1883,  Supm.  Ct.  Herk.  Sp.  T.,  Phelps  v.  Phelps, 
vi.  117. 

Effect  of  special  appearance ;  discontinuance.  Where  the  defend- 
ant in  an  action  appeared  specially  therein  for  the  purpose  of 
moving  to  set  aside  an  order  appointing  a  guardian  ad  litem  of 
the  plaintiff,  an  infant,  but  did  not  appear  generally,  an  ex  parte 
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order  discontinuing  the  action  should  not  be  granted,  unless  the 
plaintiff  shows  that  the  motion  was  without  foundation  ;  except 
upon  payment  of  costs  of  motion.  June,  1883,  Supm.  Ct.  Oneida 
Co.  Sp.  T.,  Cole  V.  McGarvey,  vi.  305. 

On  service  of  suminoiis.    The  service  of  a  general  notice  of 

appearance  dispenses  with  service  of  the  summons  for  all  pur- 
poses.    Mai/,  1882,  Supm.  Ct.  IstDepL,  Catlin  v.  Moss,  ii.  201. 

Id.     The  general  appearanca  of  an  infant  defendant    by    a 

guardian  ad  litem,  whom  the  court  is  without  jurisdiction  to 
appoint,  because  the  summons  in  the  action  had  not  been  per- 
sonally served  on  the  infant,  is  not  equivalent  to  personal  ser- 
vice of  the  summons  in  the  action  on  the  infant  defendant. 
March,  1881,  Ct.  App.,  Ingersoll  v.  Mangam,  i.  151. 

— —  Id.  The  appearance  of  an  infant  by  its  guardian  ad  litem  is 
sufficient  to  give  the  court  jurisdiction,  irrespective  of  how  the 
service  of  the  summons  was  made  on  the  infant,  as  the  appear- 
ance is  not  dependent  on  that.  Feb.  1884,  Supm.  Ct.  N.  Y.  Co. 
Sp.  T.,  Thistle  v.  Thistle,  v.  43. 

• Waiving  defects.    A  defendant,  who,  in  response  to  the  sum-1 

mons  in  an  action,  appears  generally  therein,  does  not  thereby 
waive  defects  in  replevin  proceedings  theretofore  taken  in  the] 
action.     Feb.  1886,  Supm.  Ct.,  McAdam  v.  Walbrau,  viii.  451. 

Id.     Objection  to  absence  of  indorsement  on  summons  required] 

in  actions  for  penalty  by  section  1847  of  the  Code  of  Civil  Pro- 
cedure is  waived  by  general  appearance.  Nov.  1886,  Supm.\ 
Ct.  Onondaga  Co.  Sp.  T.,  Townsend  v.  Hopkins,  ix.  257. 

ARBITEATION. 
See  Api'eai;. 

ARREST. 

In  general.   law   strictly   constmed.      The   provisions  of  the^B 
Code  of  Civil  Procedure  in  relation  to  obtaining  orders  of  '^ 
arrest  should  be  strictly  construed.    April,    1881,  Supm.    Ct. 
N.  v.  Co.,      Southern  Inland  Navigation  &  Improvement  Co., 
V.  Sherwin,  i.  44. 

' Law  to  be    complied  with.    The  issuing  of  an  order  of  arrest 

is  not  a  matter  of  course  ;  and  one  applying  therefor  should 
comply  with  all  the  requirements  of  the  law  relating  thereto. 
Id. 

Plain  case  to  be  made  out.      To  entitle  a  party  to  an  order 

of  arrest,  a  reasonably  plain  case  must  be  made  out.  Oct.  1885, 
Supm.  Ct.  1st  Dept.,  Scott  v.  Eeed,  viii.  269. 

— —  Governed  by  lex  fori.     The  granting  of  an  order  of  arrest  is 
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governed  by  the  lex  fori,  and  not  by  the  lex   loci  contractus. 
.     Sept.  1882,  N.  Y.  Marine  Q.  Sp.  T.,  Carter  v.  Hoffman,  ii.  328. 

What  not  sufficient  to  protect  officer.  An  instrument  signed 

by  the  sheriff  directing  a  deputy  to  re-arrest  a  defendant  for 
failure  of  his  bail  to  justify,  is  not  process  within  the  rule  that 
process  regular  upon  its  face  protects  those  acting  under  it. 
March,  1882,  Ct.  App.,  Arteaga  v.  Flack,  ii.  152. 

——Attorney's  authority.  In  the  absence  of  special  authority, 
express  or  implied,  by  the  client,  or  of  ratification  by  him,  the 
act  of  the  attorney  in  directing  the  sheriff  to  arrest  the  wrong 
personage  under  a  warrant  of  arrest  issued  in  the  action,  does  not 
make  the  client  liable.  March,  1884,  N.  Y.  Super.  Ct,  Gearon  v. 
Bank  for  Savings,  vi.  207. 

When  granted;  assault  and  battery;  wife  against  husbsn. 
An  order  of  arrest  may  be  granted  in  an  action  by  a  wife  against 
her  husband  for  assault  and  battery.  Jan.  1882,  Supm.  Ct,  1st 
Dept.,    Schultz  V.  Schultz,  ii.  282,* 

Contract.     The  contract  in  an  action  upon  which  section  549  of 

the  Code  of  Civil  Procedure  provides  that  the  defendant  may  be 
arrested,  is  a  contract  between  party  and  party,  and  not  that 
general  compact  between  members  of  society  and  all  others,  to 
support  the  laws,  implied  from  living  under  them.  April,  1883, 
U.  S.  Cire.  Ct.,  United  States  v.  Eeid,  iv.  1. 

-^—  Extrinsic  facts.  The  only  cases  in  which  the  right  to  arrest  a 
defendant  depends  upon  facts  extrinsic  to  the  cause  of  action 
within  the  meaning  of  section  1487  of  the  Code  of  Civil  Proce- 
dure,— which  provides  when  an  execution  against  the  person 
may  be  issued, — are  those  specified  in  subdivisions  1,  2  of  sec- 
tion 550.  Those  contained  in  section  549  and  in  subdivisions  3, 
4  of  section  550,  are  cases  in  which  the  right  to  arrest  neces- 
sarily forms  a  part  of  the  judgment.  Oct.  1885,  Supm.  Ct.  \st 
Dept,  Smith  v.  Duffy,  viii.  191. 

Id.    Where  arrest  depends  upon  extrinsic  facts,  such  facts  need 

not  be  alleged  in  the  complaint ;  and  if  therein  alleged  need  not 
be  proved  on  the  trial.  Nov.  1885,  C.  Ct.  Brooklyn,  Bullen  v. 
Murphy,  viii.  i266. 

By  the  requirements  of  sections  557  and  558  of  the  Code  of  Civil 
Procedure, — that  the  complaint  in  a  case  specified  in  section 
549  thereof  should  set  forth  sufficient  cause  of  action  under  said 
section, — nothing  further  was  intended  than  that  the  com- 
plaint should  show  that  the  action  was  one  in  which,  on  proof  of 
the  necessary  extrinsic  facts,  the  order  of  arrest  might  properly 
be  granted.     1883,  Ct  App.,  Segelken  v.  Meyer,  v.  1. 

*  This  case  has  been  reversed  by  the  cotirt  of  appeals  without 
opinion.     Vide  89  N.  Y.  644. 

kVoL.  X.— 19 
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Id.    Fiduciary  capacity.    The  right  to  arrest  a  defendant  in 

an  action  for  money  received  in  a  fiduciary  capacity  is  extrinsic 
to  the  cause  of  action.  May,  1884,  Supm.  Ct.  Kings  Co.  Sp.  T. , 
Segelken  v.  Meyer,  v.  258  ;  Dec.  1885,  JV.  F.  C.  P.,  Donovan  v. 
CorneU,  viii.  283 ;  Nov.  1885,  G.  Cl.  Brooklyn,  BuUen  v.  Mur- 
phy, viii.  266. 
Id.  Money  deposited.  In  an  action  to  recover  money  depos- 
ited with  the  defendant  as  broker,  where  there  is  nothing 
alleged  in  the  complaint  to  show  that  the  plaintifif  is  entitled  to 
recover  the  identical  money  deposited,  and  there  is  no  allegation 
that  it  has  been  converted,  the  right  to  arrest  the  defendant,  if 
it  exists,  depends  on  facts  extrinsic  to  the  cause  of  action.  July, 
1885,  JV".  Y.  Super.  Ct.  Sp.  T.,  Graeflfe  v.  Currie,  viii.  187. 

• Id.    Conmiission  mercliant.    Where,  in  an  action  against  a 

commission  merchant  for  the  price  of  certain  merchandise  con- 
signed to  him  by  the  plaintiff  for  sale,  which  he  had  sold,  and 
for  which  he  had  received  pay  ment,  it  appeared  that  the  consign- 
ment was  made,  and  dealings  between  the  parties  had,  in 
accordance  with  a  general  custom  of  the  trade  that  the  factor 
should  mingle  the  proceeds  of  the  sale,  whenever  made,  indis- 
criminately with  his  own  funds,  and  pay  by  his  check  on  Sat- 
urday for  all  merchandise  delivered  during  the  week,  whether 
the  same  was  sold  or  unsold, — Held,  that  the  relation  between 
the  parties  was  not  a  fiduciary  one  within  the  meaning  of  sub- 
division 3  of  section  550  of  the  Code  of  Civil  Procedure,  provid- 
ing for  the  arrest  of  the  defendant  in  an  action  for  money 
received  in  a  fiduciary  capacity.  May,  1886,  JV.  F.  G.  P.,  Dono- 
van V.  Cornell,  ix.  222. 

■  Id.    Non-resident.    An  order  of  arrest  may  be  granted  in  an 

action  for  the  conversion  of  money  received  in  a  fiduciary  capa- 
city, although  part  of  the  money  was  received  outside  of  the 
State  and  the  agent  himself  was  a  non-resident.  Oct.  1882,  iV. 
F.  Marine  Ct.  Sj).  T.,  Castree  v.  Kirby,  ii.  334. 

■ Foreign  judgment.    Order  of  arrest  may  be  granted  in  an 

action  upon  a  foreign  judgment  if  the  original  cause  of  action 
was  of  such  a  nature  as  to  have  authorized  an  arrest  under  the 
provisions  of  the  Code  of  Civil  Procedure.  July,  1881,  Ct.  App., 
Baxter  v.  Drake,  i.  225. 

• Id.    An  order  of  arrest  granted  in  an  action  upon  a  foreign 

judgment  will  be  upheld  if  the  facts  upon  which  it  was  granted 
are  sufficient  to  warrant  the  granting  of  an  order  of  arrest  in 
this  city,  notwithstanding  they  would  have  been  insufficient  in 
the  foreign  court.  Sept.  1882,  N.  Y.  Marine  Ct.  Sp.  T.,  Carter 
V.  Hoflfman,  ii.  328. 
— —  Id.  Where  the  complaint  in  an  action  upon  a  foreign  judg- 
ment recovered  in  an  action  for  the  conversion  of  personal  prop- 
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erty  set  forth  only  the  recovery  of  the  judgment,  but  it  appeared 
by  aflSdavitB  on  which  the  order  of  arrest  was  granted  that  the 
original  cause  of  action  was  for  a  conversion,— /TeW,  that  the 
original  cause  of  action  and  right  to  arrest  were  not  merged  in 
the  judgment ;  and  that  an  order  of  arrest  may  be  granted  upon 
affidavits  showing  proper  grounds  therefor.  July,  1881,  Gt. 
App.,  Baxter  v.  Drake,  i.  225. 

-  Fraud  in  contracting  debt.  Pleading  and  proving.  Where 
an  order  of  arrest  was  granted  on  the  ground  that  the  defendant 
was  guilty  of  fraud  in  contracting  or  incurring  the  liability  on 
which  the  action  was  predicated, — Held,  that  the  plaintiff  could 
not  succeed  in  the  action  unless  he  proved  the  fraud,  and  that 
the  cause  of  action  and  ground  of  arrest  were  identical.  May, 
1885,  Supm.  a.  1st  Dept.,  Sniffen  v.  Parker,  viii.  393. 

-  Id.  An  order  of  arrest  in  an  action  on  contract  on  the  ground 
that  the  defendant  was  guilty  of  fraud  in  contracting  the  liability 
can  be  granted  only  where  a  complaint,  alleging  the  fraud,  or 
an  affidavit  setting  forth  the  allegations  of  the  complaint,  is 
presented  on  the  application,  and  the  absence  of  such  complaint 
or  affidavit  is  fatal  to  the  order  of  arrest.  June,  1884,  N.  Y.  G. 
Ct.  Sp.  T.,  Straus  v.  Kreis,  vi.  77. 

-  Id.  Instaupe  of  a  case  in  which  an  order  of  arrest  should  have 
been  vacated  upon  the  merits.  May,  1885,  Supm.  Ct.  1st  Dept., 
Sniffen  v.  Parker,  viii.  393. 

-  Id.  Prior  to  the  amendment  of  section  549  of  the  Code  of  Civil 
Procedure  in  1879,  arrest  on  the  ground  that  the  debt  sued  upon 
was  fraudulently  contracted,  was  a  provisional  remedy  ;  and  it 
was  not  necessary  to  allege  in  the  complaint  or  prove,  if  alleged 
that  the  debt  was  fraudulently  contracted  ;  but  under  the  sec- 
tion as  amended,  the  fraud  must  be  both  alleged  and  proved. 
May,  1881,  Supm.  Gt.  1st  Dept.,  Oohn  v.  Burtnett,  i.  211. 

-  Id.  Waiving  contract.  An  order  of  arrest  may  be  vacated 
where  it  appears  that  the  action  is  on  contract  in  the  contrac- 
tion of  which  the  defendant  was  guilty  of  fraud,  and  it  does 
not  appear  that  the  defendant  has  waived  the  contract  and 
elected  to  proceed  for  the  fraud  alone  or  that  there  was  no 
allegation  in  the  complaint  that  the  defendant  was  guilty  of 
fraud  in  contracting  the  liability.  May,  1881,  N.  Y.  Super. 
Ct.,  Lawrence  v.  Foxwell,  iv.  351. 

-  Id.  Action  to  set  aside  conveyance ;  fraud.  The  right  to 
arrest  the  defendant  in  an  action  to  set  aside  a  conveyance  of  real 
property  fraudulently  obtained  from  the  plaintiff,  depends  upon 
the  nature  of  the  action  and  is  conferred  by  Code  Civ.  Pro.  ,§  550, 
Bubd.  4.   Oct.  1885,  Supm.  Gt.  1st  Dept.,  Smith  v.  Duffy,  viii.  191. 

-  Id.  In  such  a  case,  the  liability  of  the  defendant  to  arrest  is  to 
be  determined  exclusively  by  the  Code  of  Civ.  Pro.      Id. 
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■ Fraudulent   disposition  of  property.     An  order  of  arrest 

granted  uppn  aflfidavits  showing  that  the  defendant  has  disposed 
of  his  property  with  intent  to  defraud  his  creditors  ought  not  to 
stand  unless  the  facts  warranting  it  are  established  by  clear 
and  satisfactory  evidence.  There  should  be  no  doubt  of  the 
fraud.    May,  1882,  Supm.  Ct.  1st  Dept. ,  Duncan  v.  Guest,  ii.  275. 

Id.    Proof  that  a  defendant  has  withdrawn  a  large  sum  of 

money  from  the  business  of  the  firm  of  which  he  was  a  member, 
because  it  (had  suffered  severe  losses  and  his  partner  had  trans- 
ferred a  large  portion  of  his  property  to  his  wife  without  con- 
sideration, will  not  sustain  an  order  of  arrest  granted  on  the 
ground  that  he  had  disposed  of,  or  was  about  to  dispose  of  his 
property  with  intent  to  defraud  his  creditors.  It  cannot  be 
inferred  from  these  facts  that  the  defendant  had  disposed  of  any 
part  of  this  sum  of  money,  or  that  he  intended  to  do  so,  to 
defraud  any  of  his  creditors  and  without  that  inference  being 
supported,  the  plaintiff  was  not  entitled  to  an  order  of  arrest. 
Oct.  1885,  Supm.  Ct.  1st  Dept.,  Scott  v.  Reed,  viii.  269. 

Id.    Partners.     To  entitle  the  plantiff,  in  an  action  to  recover 

for  goods  sold  and  delivered,  to  an  order  of  arrest,  on  the  ground 
that  the  defendants  had,  since  making  the  purchases,  concealed 
or  disposed  of  their  property,  or  were  about  to  do  so,  with 
intent  to  defraud  their  creditors,  fraudulent  conduct  of  that  des- 
cription must  be  sustained  against  the  person  to  be  arrested,  and 
wiU  not  be  proved  simply  by  showing  such  misconduct  on  the 
part  of  his  partner.     Id. 

Id.     Instance  of  an  action  in  which  a  prima  facie  case  for  the 

granting  of  a  warrant  of  attachment  and  order  of  arrest,  on  the 
ground  that  the  defendant  was  about  to  dispose  of  and  remove 
from  this  State  his  property,  for  the  purpose  of  defrauding  the 
plaintiff,  was  made  out.  March,  1884,  Supm.  Ct.  Oswego  Co. 
Chamb.,  Ross  v.  "Wigg,  vi.  268,  note;  affd,  June,  1884,  Supm. 
Ct.  M  Dept.,  Ross  v.  Wigg,  vi.  263. 

Id.  Without  the  State.  An  order  for  the  arrest  of  the  defend- 
ant is  properly  granted  in  an  action  in  this  State  to  recover  the 
value  of  goods,  sold  and  delivered  within  the  State,  to  parties 
doing  business  in  the  State  of  Alabama,  on  the  ground  that 
they  subsequently  disposed  of  their  property  in  that  State  with 
intent  to  defraud  their  creditors.  Jan,.  1883,  Supm.  Ct.  1st 
Dept.,  Claflin  v.  Frenkel,  iii.  109. 

- —  Injury  to  property.  It  is  settled  that  the  willful  injury  to 
property  which  will  warrant  the  granting  of  an  order  of  arrest 
under  section  553  of  the  Code  of  Civil  Procedure  is  not  an 
injury  merely  to  the  thing  itself,  but  an  injury  to  the  owner's 
right  in  and  to  the  thing.    June,   1883,  N.  Y.  Super.  Ct.  Sp.  T,, 
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Muser  v.  Miller,  iii.  388  ;  People  ex  re!.  Miller  v.  Davidson,  iii. 
889  note. 

Married  woman.    The  exemption  at  common  law  of  a  married 

woman  from  arrest,  which  grew  out  of  the  fact  that  a  suit  could 
not  be  maintained  against  the  wife  alone  during  coverture,  has 
ceased  in  all  cases  where  the  rule  has  ceased ;  and  the  law 
expressly  authorizes  the  arrest  of  females  in  general  terms.     Id. 

Money  lost  at  play.    An  order  of  arrest  may  be  granted  in  an 

action  to  recover  money  lost  at  play.  Dec.  1881,  If.  Y.  Super, 
Ct.  Sp.  T.,  Tompkins  v.  Smith,  i.  398.* 

Affidavit  necessary.  To  give  the  court  jurisdiction  to  issue  an 
order  of  arrest  against  the  person,  the  facts  relied  upon  as  ground 
for  the  arrest  must  be  shown  by  the  affidavit  of  the  plaintiff  or 
some  other  person, — i.  e.,  by  a  statement  or  declaration  reduced 
to  writing,  and  verified  by  an  officer  having  authority  to  admin- 
ister an  oath  or  affirmation.  April,  1886,  C  Ct.  N.  T.,  Bo  wen  v. 
StilweU,  ix.  277. 

When  a  nullity.    Where  the  affidavit  upon  which  an  order  of 

arrest  was  granted  was  verified  out  of  the  State,  and  the  cer- 
tificate to  the  notary's  jurat  does  not  conform  to  the  Code  of 
Civil  Procedure,  section  844,  the  affidavit  is  a  nullity  and  the 


*  In  citing  the  decisions  above  digested  it  would  be  well 
to  bear  in  mind  that  sections  549  and  550  of  the  Code  of  Civil  Proc  ® 
dure,  —which  enumerate  cases  ia  which  an  order  of  arrest  may  be 
granted,  were  amended  in  1879  (Laws  of  1879,  chap.  542),  by  trans- 
ferring that  portion  of  subdivision  4  of  the  latter  section  which 
authorized  the  arrest  of  a  defendant  in  an  action  upon  contract, 
expressed  or  implied,  other  than  a  promise  to  marry,  where  the 
defendant  was  guilty  of  a  friud  in  contrasting  the  liability, — from 
that  section  to  subdivision  4  of  section  549  ;  and  so  modifying  it  as 
to  require  that  the  fraud  be  alleged  in  the  complaint  and  proved  on 
the  trial.  In  June,  1886,  said  sections  were  further  amended  by 
chapter  672  of  the  Laws  of  that  year,  and  all  the  provisions  of  sec- 
"tion  550  were  transferred  to  section  549,  except  those  contained  in 
subdivision  4  (as  amended  by  Laws  of  1879,  chap.  542).  As  section 
549  relates  solely  to  cases  in  which  the  right  to  arrest  depends  upon 
the  nature  of  the  action,  and  section  550  now  relates  solely  to  cases 
in  which  the  right  to  arrest  depends  upon  extrinsic  facts,  it  would 
seem  that  the  only  case  in  which  an  order  of  arrest  can  now  be 
granted  upon  facts  extrinsic  to  the  cause  of  action  is  in  an  action 
"  wherein  the  judgment  demanded  requires  the  performance  of  an 
act,  the  refusal  or  neglect  to  perform  which  would  be  punishable 
by  the  court  as  a  contempt,  where  the  defendant  is  not  a  resident  of 
the  State,  or  being  a  resident  is  about  to  depart  therefrom,  by  reason 
of  which  non-residence  or  departure  there  is  danger  that  a  judgment 
or  an  order  requiring  the  performance  of  the  act  may  be  rendered 
ineffectual."     Vide  Code  of  Civ.  Pro.  ^b^. 
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order  should  be  vacated  ;  such  defect  is  jurisdictional,  and  the 
court  has  no  power  to  order  that  the  affidavit  be  taken  off  file 
for  the  purpose  of  having  the  certificate  amended.  Jan.  1884, 
N.  Y.  Super.  Ct.,  Harris  v.  Durkee,  v.  376. 

No  prior  application.     It  is  not  imperative  that  the  court 

vacate  the  order  of  arrest  because  the  affidavits  on  -which  it  was 
granted  do  not  comply  with  the  rule  requiring  a  statement  that 
no  application  has  been  made  therefor  ;  it  is  in  the  discretion  of 
the  court.  March,  1884,  iSupm.  Ct.  Oswego  Co.  Chamb.,  Boss  v. 
Wigg,  vi.  268,  note. 

Undertaking.  Effect  of  insufficiency.  The  failure  of  the  plaintiff  in 
an  action  to  give  a  sufficient  undertaking  upon  procuring  an 
order  of  arrest,  is  waived,  where,  after  the  arrest,  the  defendant 
moves  to  vacate  the  order  on  the  merits  and  for  irregularities 
not  specified,  or  that  the  amount  of  bail  required  in  the  order  be 
reduced,  and  the  amount  of  bail  is  thereupon  reduced  and  the 
•  undertaking  brought  within  the  requirements  of  the  provis- 
ions of  the  Code  of  Civil  Procedure.  May,  1883,  N.  Y.  Super, 
a.,  Godfrey  v  Pell,  iv  448. 

■ Id.    It  seems,  that  the  failure  of  the  plaintifT,  on  procuring  an 

order  of  arrest,  to  give  an  undertaking  in  an  amount  at  least 
.  equal  to  one-tenth  of  the  bail  demanded  by  the  order,  as  required 
by  section  599,  Code  Civ.  Pro.,  is  an  error,  which,  when  uot 
waived,  makes  the  order  void.     Id. 

Order  of  arrest.  Definition.  An  order  of  arrest  is  a  mandate.    Sept. 
1886,  Supni.  Ct.  JV.  Y.  Co.  Sp.  T.,  People  ex  rel.  Lust  v.  Grant,  x. 
■      158  ;    June,   1886,   Supm.  Ct.  Erie  Co.,  0.  &  H.  E.  R.   Co.  v. 
Shepherd,  x.  153. 

Form.    An  order  of  arrest  requiring  the  sheriff  "to  arrest  the 

defendant.  ......  and  to  hold  him  to   bail  in  the  sum  of 

$25,000  in  a  written  undertaking,  executed  by  two  or  more 
sufficient  sureties  to  the  effect  that  the  defendant  shall  at  all 
times  render  himself  amenable  to  any  mandate  which  may  be 
issued  to  enforce  a  final  judgment  against  him  in  the  action, 
and  return  the  order  ....  as  prescribed  by  law,"  is  in  proper 

form.  June,  1886,  Supm.  Ct.  Erie  Co.,  New  York  Central,  etc., 
R.  R.  Co.  V.  Shepherd,  x.  153. 

Immaterial  matter   in.    The   fact  that  an  order  of  arrest 

which  sufficiently  states  the  grounds  on  which  it  was  granted, 
states  in  addition  matters  which  are  not  made  grounds  for  its 
issue,  dees  not  vitiate  it.  March,  1884,  Supm.  Ct.  Osu:ego  Go 
Chanb.,  Ross  v.  Wigg,  vi.  268,  note. 

Motion  to  vacate.    Amending  complaint.    An  amendment  of  the 
complaint  in  an  action  cannot  be  granted  pending  a  motion  to 
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vacate  an  order  of  arrest  granted  therein  and  founded  on  the 
complaint  for  the  purpose  of  upholding  the  order  of  arrest, 
where  such  motion  \?as  made  upon  the  papers  on  which  the 
order  was  granted.  April,  1881,  Supm.  Cl.  N.  Y.  Lo.  Sp.  T.,  So, 
Inl.  Nav.  &  Improvement  Co.  t.  Sherwin,  i.  44. 

On  paper  on  which  order  granted.    Where  a  motion  to  vacate 

an  attachment  or  order  of  arrest  is  founded  only  on  the  original 
papers,  the  statements  therein  contained  are,  for  the  purposes 
of  an  appeal  from  an  order  denying  the  motion,  to  be  regarded 
as  true  ;  and,  if  they  establish  a  prima  facie  case  against  the 
defendant,  he  should  be  required  to  satisfactorily  answer  or 
explain  them  before  asking  that  the  attachment  or  order  of 
arrest  be  set  aside.  June,  1884,  Supm.  CL,  Ross  v,  Wigg,  vi. 
263. 

Considering.    In  an  action  for  money  received  in  a  fiduciary 

capacity,  the  cause  of  action  and  the  cause  of  arrest  are  not 
identical,  and  it  is  the  duty  of  the  court,  on  a  motion  to  vacate 
an  order  of  arrest,  to  decide,  upon  the  pleadings  and  affidavits, 
whether  a  fiduciary  relation  existed  between  the  plaintiif  and 
defendant,  and  not  leave  that  question  to  be  determined  by  the 
jury.  The  jury  upon  the  trial  of  the  action  will  not  have  to  pass 
upon  the  questions  involved  in  the  arrest  of  the  defendant. 
Dec.  1885,  N.  Y.  G.  P.,  Donovan  v.  CorneU,  viii.  283. 

Id.     On  a  motion  made  upon  conflicting  affidavits  to  vacate  an 

order  of  arrest,  where  the  ground  of  arrest  is  identical  with  the 
cause  of  action,  an  examination  pro  and  con  should  be  made  for 
the  purpose  of  ascertaining  whether  the  order  was  providently 
or  improvidently  granted,  and  the  motion  decided  upon  its 
merits,  and  not  denied  on  the  ground  that  the  matter  should  be 
left  to  be  determined  by  the  jury  on  the  trial.  May,  1885, 
Supm.  Ct.  1st  DepL,  Sniffen  v.  Parker,  viii.  393. 

■ Stipulation  not  to  sue.    A  defendant  who  is  entitled  to  have  an 

order  of  arrest  vacated,  not  as  a  matter  of  favor,  but  as  a  matter 
of  right,  cannot  be  required  to  stipulate  that  he  will  not  sue  for 
false  imprisonment.  Dec.  1881,  If.  Y.  Super.  Ct.  Sp.  T. ,  Tomp- 
kins V.  Smith,  i.  393. 

Two  provisional  remedies.  Election.  The  plaintifi  who  has  pro- 
cured an  order  of  arrest  the  propriety  of  which  is  questionable, 
and  a  warrant  of  attachment,  which  has  been  levied  upon  suffi- 
cient property  to  satisfy  his  claim,  should  be  required  to  elect 
between  them.  May,  1882,  Supm.  Ct.  IstDept.,  Duncan  v.  Guest, 
ii.  275. 

Id.    The  discretion  given  in  section  719  of  the  Code  of  Civil 

Procedure  as  to  the  vacating  of  one  of  two  or  more  provisional 
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remedies  granted  in  the  same  action  was  intended  to  enable  a 
court  or  judge  to  limit  a  party  to  one  or  other  remedy,  -when 
either  one  or  the  other  should  have  appeared  to  be  sufficient  to 
secure  or  satisfy  the  plaintiff's  claim,  or  where  it  would  seem  to 
be  oppressive  to  allow  both  remedies.  March,  1884:,  Supm.  Ct. 
Oswego  Co.  Chamb.,  Boss  v.  "Wigg,  vi.  268,  note. 
See  APEEAii ;  Bail  ;  Contempt  ;  Escape  ;  Execution  Against  the 
PEBSON ;  Imprisonment  ;  Jail  TjTbebties  ;  Pleadings  ;  Shekiff. 

ASSAULT  AND  BATTERY. 

Assignability.  A  cause  of  action  for  assault  and  battery  is  not, 
assignable.  May,  1886,  iV.  Y.  C.  Ct.  Sp.  T.,  CahiU  t).  Cahill,  ix.  241. ' 

Action  by  wife  against  husband.  A  wife  may  maintain  an  action , 
for  assault  and  battery  against  her  husband.  Jan.  1882,  Supm.  I 
Ct.  1st  Dept.,  Shultz  v.  Shultz,  ii.  282.* 

ASSIGNMENT. 

Action  for  personal  injuries.  An  action  for  personal  injury  is  not 
assignable.  3Iai/,  1886,  iV.  F.  C.  a.  Sp.  T.,  CahiU  v.  Cahill,  ix.  241. 

Assignment  after  action  commenced.    An  assigament  made  after ; 
the  commencement  of  an  action  does  not  have  a  retroactive ' 
effect,  carrying  the  right  to  enforce  a  cause  of  action  which  did  ' 
not  exist  in  favor  of  the  assignee  at  the  time  the  suit  was  com- 
menced.   March,  1886,  Supm.  Ct.  1st  Dept.,  Staunton  v.   Swann, 
X.  12. 

Penalty  assignable.    The  assignee  of  an  assignable  debt  due  from 
a  corporation  takes  as  an  incident  thereof  the  right  to  recover  j 
from  a  trustee  of  the  corporation  a  penalty  for  failure  to  make  a  i 
full  annual  report.  May,  1885,  Supm.  Ct.  Sar.  Co.  Sp.  T.,  Bonnell  '\ 
V.  Griswold,  viii.  280. 

To  attorney  for  services ;   transfers   undertaking.    An  attorney  \ 
who  has  a  lien  for  his  services  upon  a  judgment  recovered  for  ( 
his  client,  may  take  an  assignment  of    said  judgment,   with 
the  undertaking  in  the  action,  in  payment  of  said  services,  and 
may  bring  an  action  on  the  undertaking  in  his  own  nanje.   May, 
1883,  -ZV.  F.  Super.  Ct.,  Newberg  v.  Schwab,  v.  19. 

When  assignment  of  debtor  judgment  passes  collateral.  I^ote,  v.  21. 

See  Abatement  and  Eevival. 

ASSIGNMENT  FOE  BENEFIT  OF  CREDITORS. 

Recording.  The  provisions  of  section  2  of  the  general  assignment 
act  of  1877,  — requiring  an  assignment  for  the  benefit  of  creditors 

*  This  action  was  reversed  without  opinion  by  the  coxirt  of 
appeals.    Vide  89  K  Y.  644. 
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to  be  recorded,  — is  mandatory,  and  title  to  the  assigned  prop- 
erty does  not  pass  to  the  assignee  until  it  is  recorded.  June, 
l^S^,  Supm.  Ct.  Yates  Co.  Oirc,  McBlane  v.  Speelman,  vi.  401. 

When  not  invalid ;  partnership  property  assigned  to  pay  indi* 
vidnal  debt.  A  provision  is  an  assignment  for  the  benefit  of 
creditors  for  the  payment  of  partnership  debts  out  of  the 
individual  property  of  the  assignor  is  no  fraud  upon  individual 
creditors,  and  does  not  avoid  the  assignment.  August,  1885, 
Supm.  Ct.  1st  Dept.,  Haynes  v.  Brooks,'  viii.  106. 

When  fraudulent ;  preferring  partner.  When  one  of  two  copart- 
ners makes  a  general  assignment,  for  the  benefit  of  ail  his  cred- 
itors, of  his  own  and  the  firm's  property,  and  therein  prefers  his 
partner  as  a  creditor,  such  preference  is  fraudulent,  and  makes 
the  assignment  void.  Jan.  1886,  Supm.  Ct.  1st  Depi. ,  Whitney  v. 
Hirsch,  ix.  249. 

Withholding  property.    Where  debtors,  in  contemplation  of 

making  an  assignment  for  the  benefit  of  creditors,  withdrew 
funds  for  their  own  use,  and  afterward  made  the  assignment, 
and,  professing  to  surrender  all  their  property,  withheld  a  con- 
siderable part  thereof,  with  the  intention  that  it  should  not  be 
inventoried,  and  that  the  assignee  should  not  get  hold  of  it, — 
Held,  that  the  action  of  the  assignors  was  fraudulent,  and  in 
equity  vitiated  the  deed,  and  that  the  fact  that  the  assignee  was 
ignorant  of  the  withholding  of  the  money  by  the  assignors 
did  not  affect  the  fraudulent  character  of  the  assignment.     Ju'i/, 

1885,  Supm.  Ct.  1st  Dept,  Iselin  v.  Henlein,  vii.  431. 

Who  cannot  impeach ;  one  receiving  benefit.  It  is  an  elementary 
rule  that  creditors  receiving  a  benefit  under  an  assignment 
become  parties  to  it,  and  are  estopped  from  afterwards  im  peach- 
ing it.  Creditors  have  an  election  as  to  which  course  they  will 
pursue,  and,  having  once  made  an  election,  are  concluded  by  it, 
and  cannot  revoke  it.  May,  1886,  N.  Y.  C.  Ct.,  Wilson,  &c. 
Co.  V.  Daggett,  ix.  408. 

Id.     The  objection  that  a  general  assignment  for  the  benefit  of 

creditors  is  void  because  made  by  a  surviving  partner,  is  one 
which  cannot  be  raised  by  an  individual  creditor  of  the  assignor. 
Aug.  1885,  Supm.  Ct.  1st  Dept.,  Haynes  v.  Brooks,  viii.  106. 

One  who  has  proved  claim.    A  judgment  creditor  who  has 

proved  his  claim  against  his  debtor  in  assignment  proceedings, 
and  thereby  elected  to  join  in  the  assignment,  can  examine  the 
debtor  in  proceedings  supplementary  to  execution  only  as  to 
property  acquired  by  him  subsequent  to  the  assignment.     Mai/, 

1886,  C.  Ct.  iV.  F.,  Wilson,  &c.  Co.  v.  Daggett,  ix,  408. 
Electing  to  support  or  contest ;  proving  claim.    A  creditor  who 

has  proved  his  claim  against  his  debtor  in  assignment  proceed- 
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ings,  has  elected  to  join  in  aid  of  the  purpose  of  the  assignment, 
■which  is  the  bringing  in  and  distributing  of  the  assigned  pro- 
perty, according  to  the  terms  of  the  assignment.     Ih. 

Id.     Where  the  plaintiff  in  an  action  procured  an  attachment 

to  be  levied  upon  property  assigned  by  the  defendants  for  the 
benefit  of  creditors,  on  the  ground  that  the  assignment  was  void 
for  fraud,  and  thereafter  filed  proof  of  their  claim  with  the 
assignee,  with  a  statement  annexed  thereto,  that  they  did  not 
waive  any  rights  they  may  have  acquired  under  their  attachment, 
adding,  "  Nor  do  we  recognize  in  any  manner  the  validity  of  said 
general  assignment,  unless  the  same  is  held  to  be  vaHd  and 
binding  upon  us," — Held,  that  such  proof  did  not  estop  the 
plaintiffs  from  seeking  to  avoid  the  assignment.  July,  1885, 
Supm.  Gt.  1st  DepL,  Iselin  v.  Henlein,  vii.  431. 

Knowledge.  In  order  to  constitute  a  valid  confirmation  of  void 

assignment  the  person  making  it  must  be  aware  that  the  act  he 
is  doing  will  have  the  effect  of  confirming  an  impeachable  trans- 
action,    lb, 
Waiving  fraud  ;  election  final.    A  creditor,  with  full  know- 
ledge of  fraud  in  the  execution  and  delivery  of  a  voluntary; 
assignment  by  a  debtor  of  his  property,  may  elect  to  waive  ■ 
the  fraud,  and  may  acquiesce  in  and  confirm  the  disposition  i 
made  thereby,  and  choose  to  take  a  benefit  thereunder.    If  such] 
an  election  is  clearly  and  unequivocally  made  by  the  creditor,  it] 
is  final  and  conclusive  upon  him.     lb. 

Id.  Compromise  agreement.  Where,  in  a  judgment  creditor'aj 

action  to  set  aside  an  assignment  for  the  benefit  of  creditors,  on' 
the  ground  that  the  debtors  had  withdrawn  from  their  business 
and  concealed  certain  funds  for  the  purpose  of  defrauding  their 
creditors,  it  appeared  that  on  the  day  that  the  withdrawal  of  such 
funds  was  disclosed,  the  defendant's  creditors  discussed  a  com- 
promise of  their  claims  against  the  defendant,  and  that  there- 
after an  agreement  to  compromise  was  signed  by  such  creditors, 
including  the  plaintiff's  ;  that  about  two  weeks  thereafter,  the 
plaintiffs,  having  withdrawn  from  the  agreement  of  compromise, 
which  had  not  been  carried  into  effect,  caused  an  attachment  to 
be  issued  and  levied  in  an  action  against  the  defendants,  upon 
the  assigned  estate,  on  the  ground  of  fraud  in  withdrawing  such 
funds,  and  it  also  appeared  that  the  defendant's  counsel  had 
advised  them  that  such  withdrawal  of  funds  was  not  improper, 
— Held,  that  the  plaintiff  could  not  be  charged  either  with  acqui- 
escence or  laches  in  not  taking  steps  in  hostility  to  the  assignment 
immediately  upon  being  advised  at  the  creditor's  meeting  of  the 
withdrawal  of  the  funds  ;  that  the  making  of  the  composition 
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agreement  was  not  a  confirmation  of  the  assignment,  but  the 
procuring  of  the  attachment  was  a  pronounced  election  to  regard 
the  assignment  as  invalid,  and  the  plaintiffs  should  be  limited 
to  an  attitude  of  hostility  thereafter.      lb. 

Removing  assignee.  Who  cannot  apply.  After  creditors  elected 
to  treat  an  assignment  made  by  their  debtors  for  the  benefit  of 
creditors  as  void,  a  motion  by  them  to  remove  the  assignee  must 
fail  of  success,  and  cannot  be  regarded  as  a  confirmation  of  tha 
assig  -ment.    lb. 

Examination.  An  examination  under  the  general  assignment  act 
cannot  extend  to  an  inquiry  as  to  whether  preferences  made 
in  the  assignment  are  fraudulent,  or  as  to  whether  the  assignor, 
either  in  making  the  assignmenb  or  in  any  transactions  anterior 
to  the  assignment,  did  any  act  that  was  fraudulent  in  fact  or 
fraudulent  in  contemplation  of  law  ;  or  as  to  what  the  assignor 
did  with  borrowed  money  or  with  his  property  ;  or  as  to  trans- 
actions subsequent  to  the  assignment ;  but  the  assignor  may  be 
examined  as  to  the  amount  of  property  embraced  in  the  assign - 
,  ment,  and  as  to  the  amount  of  debts  that  appear  on  the  books  to 
payable  out  of  the  estate.  An  examination  whose  object  is  to 
discover  evidence  which  may  be  used  in  an  action  to  set  aside 
the  assignment  as  fraudulent  cannot  be  had  under  the  general 
assignment  act.  Jan.  1885,  N.  Y.  G.  P.  Sp.  T.,  In,  re  Rindskopf, 
viii.  246,  note. 

See  Examination  before  Teial. 

ASSOCIATION,  UNINCORPORATED. 

Action  against,  how  brought.  Effect  of  action  against  officer. 
A  person  having  a  claim  against  an  unincorporated  association 
consisting  of  seven  or  more  members,  has  the  right  to  bring  an 
action  either  against  the  president  or  treasurer  thereof,  under 
Code  Civ.  Pro.  1 1919,  or  against  the  members  of  the  association, 
but  where  an  action  has  been  brought  against  the  president  or 
treasurer,  another  action  for  the  same  cause  cannot  be  brought 
against  the  members  of  the  association,  or  any  of  them,  until 
judgment,  and  issue  and  return  of  the  execution  wholly  or  par- 
tially unsatisfied  in  the  action  against  such  officer.  May,  1885, 
Supm.  Ct.  Onondaga  Sp.  T.,  Humbert  v.  Abeel,  vii.  417. 

Id.    Since  the  passage  of  Laws  of  1849,  chap.  258,  Laws  of 

1851,  chap.  448, — providing  for  suits  by  or  against  a  joint  stock 
company  through  its  president  or  treasurer, — for  which  Code 
Civ.  Pro.  §  1919  el  seq.  are  a  substitute,  any  unincorporated  asso- 
ciation having  a  president  or  treasurer  may  be  sued  by  a  mem- 
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ber  of  the  association  in  an  action  against  either  of  those 
officers.  May,  1884,  N.  Y.  G.  P.,  Referee;  June,  1885,  JST.  V. 
C.  P.,  Sanders  v.  Euling,  viii.  166. 

Member  may  sue.  An  unincorporated  association  may  be  sued  by  a 
member  thereof  for  a  ay  breach  of  its  official  obligations  ;  as 
between  itself  and  such  member  the  association  is  to  be  regarded 
as  a  quasi  corporation.  Jan.  1884,  2^.  Y.  C.  Ct.  Sp.  T. ,  Win- 
ter V.  Hamm,  v.  194. 

Action  to  recover  damages  for  expulsion.  An  action  may  be  main- 
tained against  the  treasurer  of  an  unincorporated  association  in  his 
official  capacity  to  recover  damages  for  the  plaintiff's  -wrongful 
expulsion  therefrom.     Id. 

A  complaint  in  an  action  against  the  treasurer  of  an  unincorpo- 
rated association  to  recover  damages  for  the  plaintiff's  wrongful 
expulsion  therefrom,  which  alleges  that  among  other  benefits  to 
be  derived  from  such  membership  was  the  support  of  the 
member  while  sick  from  the  funds  of  the  association  and  the 
payment  of  burial  expenses  in  the  event  of  his  death  or  death 
of  his  wife,  etc. ,  and  that  he  had  been  deprived  of  these  rights 
and  benefits  by  the  wrongful  act  of  the  association  in  its  official 
capacity  in  unlawfully  expelling  him  therefrom  ;  and  that,  after 
he  was  so  expelled,  he  became  sick  and  entitled  to  support,  but 
was  refused  the  same  because  of  such  expulsion, — states  facts 
sufficient  to  constitute  a  cause  of  action.     Id. 

Jurisdiction  of  action  against.  New  York  city  court.  The  city  court 
of  Ne"w  York  has  jurisdiction  of  an  action  against  an  unincorpor- 
ated association  sued  in  the  name  of  its  president  or  treasurer. 
-  Id. 

ATTACHMENT, 

In  general.  City  court  of  New  York.  To  whom  issued.  The  city 
court  of  New  York  has  no  power  to  issue  an  attachment  to  the 
sheriff  of  any  county  other  than  New  York.  D  c.  1883,  ^  F.  C. 
Ct.  Sp.  T.,  Neely  ».  McGrandle,  iv.  327. 

District  court.     The  Code  of  Civil  Procedure  has  made  no 

change  in  the  manner  of  applying  for,  granting  or  executing 
attachments  in  district  courts,  except  that  the  action  must 
always  be  commenced  by  a  summons.  Jan.  1883,  N.  Y.  C.  P., 
Lang  V.  Marks,  iii.  287. 

Defendant  pleading ;  counter-claim.    If  the  defendant  have  a 

^  counter-claim,  he  need  not  set  it  up  in  the  action  in  which  the 
attachment  is  granted  ;  and,  if  judgment  should  be  recovered 
against  him  in  such  action,  it  would  be  no  answer  to  a  subse- 
quent action  brought  by  him  on  the  counter-claim.  I^ov.  1881, 
Ct.  App.,  Ruppert  v.  Haug,  i.  411. 
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Effect  of  recovery  of  judgment.    A  warrant  of  attachment 

which  has  been  duly  levied  upon  the  shares  of  stock  m  a  manu- 
facturing corporation  belonging  to  the  defendant  therein,  is  not 
superseded  by  the  subsequent  recovery  of  a  judgment  in  favor 
of  the  plaintiflf  in  the  action.  June,  1881,  Supm.  Ct.N.  Y.  Co.Sp. 
T.,  Smoot  V.  Heim,  i.  208. 

Effect  of  attachment  on  sequestration  action.  Effect  of  a,ttach- 
ment  of  property  of  corporation  oa  proceedings  for  its  seques- 
tration. Jan.  1883,  Supm.  Ct.  Kings  Co.  Sp.  T.,  Smith  v.  Danzig, 
ill.  127. 

National  bank.    Section  5242  of  the  United  States  Kevised 

Statutes, — prohibiting  the  issuing  of  attachments,  injunctions  or 
executions  against  National  Banks  or  their  property  before 
judgment, — applies  only  to  such  national  banks  as  are  insolvent, 
and  the  burden  of  showing  insolvency  is  on  the  party  moving  to 
vacate  the  writ.  Sept.  1882,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Market 
Nat.  Bank  v.  Pacific  Nat.  Bank,  ii.  330. 

Service  of  summons  without  the  State.    Attachment  is  not 

necessary  to  confer  jurisdiction  upon  the  court  to  grant  an  order 
for  the  personal  service  without  the  State  of  a  summons  upon  a 
foreign  corporation.  June,  1881,  Supm.  Ct.  N.  Y.  Co.  Sp.  T., 
Wood  V.  St.  Louis  Bolt  &  Iron  Co.,  i.  220. 

Id.  Before  a  judgment  can  be  entered  by  default  upon  the  ser- 
vice of  a  summons  without  the  State,  a  warrant  of  attachment 
against  the  property  of  the  defendant  must  have  been  issued 
and  levied.  S-pt.  1882,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Market  Nat. 
Bank  v.  Pacific  Nat.  Bank.  ii.  330. 

When  granted.  Contract,  what  is.  The  class  of  implied  contracts 
arising  from  the  general  implication  and  intendment  that  every 
man  has  engaged  to  perform  what  his  duty  or  justice  towards 
another  requires,  is,  it  seems,  the  class  of  '.mpli  d  contracts  only 
to  which  the  statute  authorizing  the  remedy  by  attachment  is 
iatended  to  apply.  Jan.  1884,  Supm.  Ct.  iih  Depi.,  Remington 
Paper  Company  w.  O'Dougherty,  vi.  79. 

Id.    Judgment.    The  obligation  created  by  a  judgment  or 

statute  is,  in  a  certain  sense,  considered  as  arising  from  tin 
implied  promise,  but  there  is  no  implied  contract  in  such  case. 
Id. 

Id.    To  recover  for  goods  sold  and  delivered.    An  action  to 

•  recover  a  balance  due  for  goods  sold  and  delivered,  is  an  action 
to  recover  damages  for  a  breach  of  contract,  within  the  meaning 
of  section  635  of  the  Code.     Jan.  1883,  N.  Y.  Mar.  a.  Sp,  T., 
Hirsch  v.  Hutchison,  iii.  106. 
—  Id.    Before  debt  due.    Attachment  cannot  be  granted  in  an 
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action  for  money  loaned  at  sundry  times  since  the  date  named, 
up  to  and  including  the  day  on  which  the  action  was  commenced, 
or  in  an  action  for  work,  labor  and  services  performed,  intermedi- 
ate date  named  and  the  time  of  the  commencement  of  the  action, 
where  a  demand  or  refusal  to  pay  is  not  alleged,  and  the  time 
of  payment  of  the  money  advanced,  or  for  the  services  rendered 
was  not  stated.  In  such  cases  the  debtor  is  entitled  to  the 
whole  of  the  day  on  which  action  was  commenced  in  which  to 
make  payment.  Jan.  1884,  Supm.  Ct.  1st  Dept. ,  Eeilly  v.  Sisson, 
iv.  361  ;  Dec.  1883,  Supm.  Ct.  iV  V.  Co.  Sp.  T.  and  Jan.  1884, 
Supm.  Ct.  1st  Dept.,  Smadbeck  v.  Sisson,  iv.  353. 

■ Id.    Sale  procured  by  fraud.    An  action  to  recover  the  value 

of  goods  sold  and  delivered  is  an  action  on  contract,  notwith- 
standing it  is  alleged  in  the  complaint  that  the  sale  was  induced 
by  false  representations;  and,  upon  proof  that  the  defendant  has 
disposed  of  his  property  with  intent  to  defraud  his  creditors,  an 
attachment  may  issue  therein.  Jati.  1886,  Supm.  Ct.  Ist  Dept., 
Whitney  v.  Hirsch,  ix.  249. 

■ Id.    Injury  to  prqperty.    It  seems,  that  if  the  allegations  of 

fraud  in  the  complaint  and  liability  of  the  defendant  to  arrest 
and  imprisonment  upon  the  recovery  of  judgment,  were  held  to 
deprive  the  action  of  its  character  as  an  action  on  contract,  the 
action  would  be  one  for  an  injury  to  personal  property  in  conse- 
quence of  fraud,  and  one  in  which  an  attcshment  would  issue. 
Id. 

Id.    Debt  due  immediately.    If,  where  goods  were  sold  upon 

credit  of  four  months,  the  indebtedness  was  fraudulently  con- 
tracted, the  terms  of  credit  are  not  binding  upon  the  seller,  but 
he  may  bring  an  action  for  the  recovery  of  the  purchase  price  of 
the  goods  in  the  same  manner  as  if  no  agreement  for  any  period 
of  credit  had  been  made  ;  and  if,  in  such  a  case,  one  of  the 
grounds  on  which  an  attachment  was  issued  was  that  the 
defendant  had  become  indebted  to  the  plaintiff  for  the  price  or 
value  of  the  goods,  that  fact  may  be  established  by  proving  the 
fraud,  in  answer  to  aflSdavits  on  the  part  of  the  defendant  that 
the  term  of  credit  had  not  expired.  Ja7i.  1885,  Supm.  Ct.  1st 
Dept,  Vietor  v.  Henlein,  vii.  67. 

Fraud  of  one  of  two  partners.    Where  partners  were  jointly 

and  individually  insolvent,  and  one  of  them  made  a  fraudulent 
transfer  of  his  interest  in  the  firm  to  his  copartner,— //eW,  that 
such  transfer  justified  the  issuing  of  an  attachment  in  an  action 
against  the  fii-m  for  goods  sold  and  delivered  to  it.  Jin.  1883, 
N.  Y.  Mar.  Ct.  Sp.  T.,  Hirsch  v.  Hutchison,  iii.  106. 

——Against  domestic  corporation.  New  Yori  city  court.  An  attach- 
ment cannot  be  issued  out  of  the  city  court  of  New  York  against 
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a  domestic  corporation,  on  the  ground  that  it  has  removed  or 
disposed  of  its  property  with  intent  to  cheat  or  defraud  its  credit- 
ors. Dec.  1883,  N.  Y.  G.  Ct.  Sp.  T.,  Mershon  v.  Leonard  Scott 
Publishing  Co.,  iv.  319. 

Proofs  to  obtain ;  statute  must  be  conformed  to.  Although  the  Code 
only  requires  the  facts  necessary  to  the  granting  of  an  attachment 
to  be  shown  to  the  satisfaction  of  the  judge  granting  it,  and 
although  the  affidavit  may  undoiabtedly  be  made  by  an  agent 
having  the  necessary  knowledge  to  make  the  required  allegations; 
nevertheless,  when  the  allegations  are  made,  they  must  be  in 
conformity  with  the  statute,  particularly  in  a  case  where  the 
attachment  is  granted  upon  a  variety  of  claims  in  part  originating 
with  the  plaintiff  and  in  part  acquired  by  him  by  assignment. 
March,  1883,  Supm.  Ct.  1st  Dept. ,  Murray  v.  Hankin,  iii.  312. 

Plain  case  to  be  made  out.    To  entiHo  a  plaintiff  to  attach  the 

defendant's  property  before  his  right  to  do  so  has  been  estab- 
lished by  evidence,  reasonable  and  satisfactory  proof  is  required  ; 
a  plain  case  must  be  made  out,  and  where  it  is  not,  it  necessarily 
follows  that  the  attachment  must  be  set  aside.  Jan.  1883,  Supm. 
Ct.  Kings  Go.  Sp.  T.,  Smith  v.  Davis,  iii.  74. 

Facts  necessary.  A  mere  recital  of  facts  without  a  statement 

of  their  existence  is  not  sufficient  in  an  affidavit  on  which  a  war- 
rant of  attachment  is  applied  for.  Dec.  1883,  Supm.  Ct.  N.  Y. 
Go.  Sp.  T.  and  Jan.  1884,  Supm.  Ct.  1st  Dept.,  Smadbeck  v. 
Sisson,  iv.  353. 

— —  When  statement  of  facts  sufl5.cient.  While  it  is  necessary  that 
th6  affidavit  on  which  an  attachment  is  issued,  should  state  facts 
showing  that  a  cause  of  action  exists,  and  enabling  the  court  to 
determine  that  the  case  is  one  in  which  the  issuing  of  an  attach- 
ment would  be  proper,  it  is  not  necessary  for  the  plaintiff  to  lay 
before  the  court  in  his  affidavit  all  the  evidence  which  he  will 
be  required  to  offer  at  the  trial,  and  the  statement  of  facts  in  the 
affidavit  need  not  be  more  specific  than  the  statement  of  the  same 
facts  in  a  complaint.  April,  1886,  Supm.  Ct.  N.  Y.  Co.  Sp.  T. , 
Lanier  v.  City  Bank  of  Houston,  ix.  161. 

— —  Using  copies  of  affidavits.  The  right  of  the  plaintiffs  in  an  action, 
to  an  attachment  against  the  defendant's  property,  may  be  sup- 
ported by  extracts  from,  and  copies  of  affidavits,  made  and  filed 
in  an  action  brought  by  other  parties  against  the  same  defend- 
ants, when  it  appears  that  the  plaintiffs  are  unable  to  obtain 
affidavits  from  the  persons  who  made  such  affidavits.  Jan,  1886, 
Supm,  Ct.  1st  Dept,,  Whitney  v.  Hirsch,  ix.  249. 

Stating  grounds  of  belief.  It  is  not  necessary  that  the  verifica- 
tion of  a  complaint,  in  which  all  the  allegations  are  upon  informa- 
tion and  belief,  which  is  used  on  an  application  for  an  attachment, 
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should  state  the  grounds  of  the  infojmiation  and  belief,  where 
there  is  also  an  aGSdavit  stating  positively  the  facts  alleged  in  the 
complaint.  April,  1886,  Supm.  Ct.  N.  Y,  Co.  Sp,  T.,  Lanier  t?. 
City  Bank  of  Houston,  ix.  161. 

Id.    Where  facts  necessary  to  the  granting  of  au  attachment 

are  stated  in  an  affidavit  on  which  the  same  was  granted  on 
information  and  belief,  the  source  of  the  information  and  the 
gjounds  of  the  belief  must  be  set  forth,  and  reasons  given  why  a 
positive  affidavit  to  that  effect  is  not  presented.  Oct.  1882,  Supm. 
Ct.  1st  Dept.,  Dolz  V.  Atlantic,  etc.  Transportation  Co.,  iii.  162. 

Matters  positively  sworn  to.  It  will  not  be  inferred  that  mat- 
ters positively  sworn  to  in  an  aflSdavit  to  procure  an  attachment, 
were  not  within  the  personal  knowledge  of  the  affiant,  unless  it 
is  apparent  that  such  knowledge  is  a  matter  of  impossibility. 
Feb.  1885,  N.  Y.  G.  Ct.,  Doctor  v.  Schnepp,  vii.  144;  affirmed,  S. 
C,  vii.  187,  note. 

Showing  cause  of  action  ;  contract.    In  an  action   brought 

against  one  O'D.  to  recover  costs  of  a  former  action  awarded  to 
the  plaintiff's  assignor  against  one  J.  P.  CD.,  the  plaintiff  in  such 
former  action,  on  the  ground  that  such  former  action  was  prose- 
cuted by  and  for  the  benefit  of  said  O'D.  in  the  name  of  said  J. 
P.  O'D., — Held,  was  not  an  express  or  implied  contract ;  and 
therefore  a  warrant  of  attachment  would  not  lie.  Jan,  1884, 
Supm.  Ct.  1st  Dept,,  Remington  Paper  Company  v.  O'Dougherty, 
vi.  79. 

Id.    An  affidavit  by  the  book-keeper  of  the  plaintiffs  in  an  action, 

that  the  action  is  for  goods  sold  and  delivered  to  the  defendant 
— without  stating  by  whom  they  were  sold  and  delivered — and 
that  he  was  personally  acquainted  with  the  defendant ;  that  the 
defendant  had  in  his  possession 'serveral  statements  showing  a 
balance  due  to  the  plaintiffs  for  goods  sold  and  delivered  to 
him,  and  that  he  had  frequently  acknowledged  to  the  affiant  his 
indebtedness  to  the  plaintiffs  for  the  amount  claimed  in  the  suit 
now  pending,  states  precisely  the  facts  necessary  to  show  the 
existence  of  a  cause  of  action  in  favor  of  the  plaintiff  against  the 
defendants,  and  is  sufficient  in  that  particular  to  sustain  an 
attachment  issued  thereon.  Feb.  1885,  N.  Y.  C.  Ct.,  Doctor  v, 
Schnepp,  vii.  144 ;  aff'd,  S.  C,  vii.  151,  note. 

——  Id.    An  affidavit,  stating  that  the  "  defendant  is  indebted  to  the 

plaintiffs  in  the  sum  of  $11,398.65,  over  and  above  any 

counter-claims  or  offsets,  and  that  the  grounds  of  plaintiffs' 
claim  are  as  follows,  to  wit :  for  goods,  wares  and  merchandise 
sold  and  delivered  to  the  amount  of  said  sum  of  $11,398.65,  the 
•whole  amount  whereof  is  now  due  and  owing," — wholly  fails 
to  comply  with  the  provisisions  of  the  Code  requiring  a  cause 
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of  action  to  be  shown  by  affidavit  to  authorize  the  granting  of 
an  attachment ;  the  assertion  of  the  indebtedness  itself  was  a 
mere  conclusion,  which  the  facts  afterwards  related  in  no  man- 
ner tended  to  sustain.  Jan.  1883,  Supm.  Ct.  1st  Bept,,  Smith  v. 
Davis,  iii.  74. 

Id.    Draft ;  refusal  to  pay  and  notice.  Where  the  aflSdavit  on 

which  attachment  was  issued,  alleged  that  the  draft  on  which 
the  action  was  brought  was  presented  for  payment,  and  pay- 
ment thereof  demanded  and  refused,  and  said  draft  was  there- 
upon duly  protested, — Held,  that  it  sufficiently  showed  a 
demand,  neglect  or  refusal  to  pay,  and  notice  thereof  to  the 
drawer.  April,  1886,  Supm.  Gt.  N.  Y.  Go.  Sp.  T.,  Lanier  v. 
City  Bank  of  Houston,  ix.  161. 

Id.    Debt  not  due.  Where  the  affidavit  showed  that  the  action 

was  to  recover  for  work,  labor  and  services  performed  iaterme- 
diate  September  1, 1882,  and  the  time  of  the  commencement  of 
the  action,  and  there  was  no  proof  of  a  demand,  and  a  refusal  to 
pay,  and  no  evidence  from  which  the  court  could  infer  that  the 
right  of  action  was  complete  when  the  action  was  commenced, — 
Held,  that  the  defendant  was  entitled  to  the  whole  of  the  day  on 
which  the  services  were  rendered  to  pay  therefor,  and  therefore 
there  was  no  evidence  of  any  brea<;h  of  contract.  Bee.  1883, 
Supm.  Gt.  N.  Y.  Go.  Sp.  T.  and  Jan.  1884,  Supm.  Gt.  1st.  Bept., 
Smadbeck  v.  Sisson,  iv.  353. 

■ Id.    In  an  action  to  recover  money  loaned  at  sundry  times  since 

April  1,  1883,  up  to  and  including  the  day  upon  which  the 
action  was  commenced,  where  it  did  not  appear  when  the  money 
was  to  be  paid,  or  that  there  was  any  demand  for  it, — Held,  that 
a  breach  of  contract  was  not  shown.  Jan.  1884,  Supm.  Gt.  1st 
Bept.,  Eeilly  v.  Sisson,  iv.  361. 

Id.    Proof  of  plaintiff's  partnership.    Where  an  affidavit  was 

made  by  one  of  two  plaintiffs,  and  stated  that  the  deponent  was 
a  member  of  the  firm  of  Doctor  &  Company,  and  one  of  the 
plaintiffs  above  named,  and  that  the  sum  demanded  was  due 
and  owing  to  the  plaintiffs,  the  attachment  will  not  be  vacated 
on  the  ground  that  the  affidavit  does  not  state  that  the  plaintiffs 
constituted  the  firm  of  Doctor  &  Company.  Feb.  1885,  N.  Y. 
G.  Gt.,  Doctor  v.  Schnepp,  vii.  144;  affirmed,  S.C.,  vii.  187,  note. 

Goods  fraudulently  obtained.    Instance  of  a  case  in  which 

the  defendant,  who  had  falsely  stated  his  responsibility  to  a 
commercial  agency,  was  held  to  have  procured  goods  b  false 
and  fraudulent  representations  from  one  who  had  sold  to  him 
relying  upon  such  statement.  Jan.  1885,  Supm.  C  1st  Bept., 
Vietor  v.  Henlein,  vii.  67. 
Vol.  X.— 20 
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■  Fraudulent  disposition  of  property.  Where  the  affidavit  upon 

which  an  attachment  was  issued  stated,  as  the  ground  for  issuing 
the  attachment,  "  that  the  defendant  has  sold  and  mortgaged  a 
portion  of  or  all  of  his  property  for  the  purpose  and  with  the 
intent  to  cheat  and  defraud  his  creditors  and  particularly  the 
plaintiffs  .  .  .  .  ;  that  deponent  was  informed  and  verily 
believes  that  the  defendant  is  largely  in  debt ;  and  that  the  defend- 
ant keeps  himself  concealed,  as  deponent  believes,  with  the  intent 
to  hinder,  delay  and  defraud  his  creditors,  and  with  the  intent  of 
evading  service  of  process,"  and  that  a  notice  had  appeared  in 
the  Herald  of  August  8,  that  the  defendant  was  missing  since 
"last  Tuesday,"  with  a  description  of  his  person,  and  no  other 
facts  or  statements  were  set  forth,  showing  fraud, — Held,  that 
the  affidavit  was  insufficient  and  the  attachment  should  be  set 
aside.  Sept.  1884  iV.  Y.  G.  Gi.  Sp.  T.,  Smith  v.  Fogarty,  vi. 
366. 

•—  Id.  Where  members  of  an  insolvent  firm,  in  contemplation  of 
an  assignment  for  the  benefit  of  their  creditors,  withdrew  large 
sums  of  money  from  the  firm  to  pay  individual  family  debts  and 
to  be  devoted  to  the  support  and  maintenance  of  their  respective 
families  during  the  time  that  should  elapse  between  their  failure 
and  the  date  of  effecting  a  settlement,  with  the  understanding 
that  if  they  effected  a  settlement  with  their  creditors  at  forty 
cents  on  the  dollar,  the  money  drawn  out  would  be  at  the  dis- 
.  posal  of  their  creditors  in  part  payment  of  the  compromise,— 
Held,  that  this  was  an  unlawful  appropriation  of  the  money  of 
the  firm,  which  could  not  be  legally  excused  by  the  circum- 
stance that  they  did  not  positively  intend  thereby  to  defraud  their 
creditors  ;  and  entitled  a  creditor  of  the  firm  to  an  attachment 
on  the  ground  that  they  had  disposed  of  their  property  with 
intent  to  defraud  their  creditors.  Jan.  1885,  Supm.  Ct.  1st 
Dept. ,  Vietor  v.  Henlein,  vii.  67. 

• Id.    Affidavit  that  a   retail   merchant   was    making  sales  of 

his  property  for  cash,  and  retaining  the  proceeds  for  his  own 
use,  that  he  disposed  of  a  great  deal  of  his  stock  of  merchandise, 
and  was  not  replenishing  it,  and  that  his  intent  was  to  defraud 
his  creditors,  does  not  make  out  a  prima  facie  case  of  fraudu- 
lent disposition  of  property,  for  which  an  attachment  can  issue; 
there  being  absolute  failure  to  prove  that  any  goods  had  been 
fraudulently  disposed  of.  Feb.  1885,  N.  Y.  G.  P.,  Stringfield 
V,  Fields,  vii.  356. 

- — -  Id.  Instance  of  an  action  in  which  a  prima  facie  case  for  the 
granting  of  i..n  attachment  on  the  ground  that  the  defendant 
was  about  to  dispose  of  and  remove  his  property  from  the  State 
for  the  pxirpose  of  defrauding  the  plaintiff  was  made  out.    Jan. 
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1884,  Supm.  Ct.  4:th  JDept.,  Boss  v.  Wigg,  vi.  263 ;  aflBrming  S. 
C.  (Supm.  Cl.  Oswego  Co.  Cham.,  March,  1884),  vi.  268,  t.ote. 

-  That  defendant  is  an  adult.  An  affidavit  on  \fhioh  an  attach- 
ment was  granted  contained  the  statement  that  "  a  short  time  ago 
he  (the  defendant)  represented  himself  to  deponent  to  l;e  a  man  of 
means. "  Held,  that  this  would  clearly  indicate  that  he  had  arrived 
at  mature  age,  and  was  an  adult ;  and  that  the  attachment  would 
not  be  vacated  on  the*  ground  that  the  defendant  was  not  an 
adult.  Feb.  1885,  N.  Y.  C.  a.  Doctor  v.  Schnepp,  vii.  144; 
affirming  S.  C,  vii.  151,  note.  But  see  American  Mills  Co.  v. 
Schnitzer,  vii.  150,  note, 

-  Amount.  The  statement  of  the  amount  of  a  claim  is  the 
material  part  of  an  affidavit  to  procure  an  attachment,  and  the 
amount  must  be  established  by  proof  ;  it  cannot  rest  on  mere 
allegation.  Oct.  1882,  Supm.  Ct.  1st  Dept.,  Dolz  v.  Atlantic,  &c. 
Transportation  Co.,  iii.,  162. 

-  Id.  An  allegation,  in  an  affidavit  to  procure  an  attachment,  the 
plaintiff  is  entitled  to  recover  $390.64,  with  interest,  &c.,  is  not 
sufficient  to  show  the  amount  the  plaintiff  is  entitled  to  recover. 
It  must  be  substantiated  by  statements  from  which  the  court 
may  adjudge  the  facts  established  for  the  purpose  of  a  motion. 
Id. 

-Id.  Counter-claims.  Under  section  636  of  the  Code,  to 
obtain  a  warrant  of  attachment,  in  an  action  to  recover  damages 
for  a  breach  of  contract,  it  must  by  shown  by  the  affidavit  on 
which  the  warrant  is  granted,  "that  the  plaintiff  is  entitled  to 
recover  a  sum  stated  therein,  over  and  above  all  counter-claims 
known  to  him  ; "  and  it  is  sufficient  if  the  affidavit  shows  this  to 
the  satisfaction  of  the  judge  to  whom  the  application  for  the 
warrant  is  made,  although  the  exact  words  of  the  statute  (which 
furnish  the  nearest  formula),  are  not  followed,  but  there  must 
be  some  evidence  in  the  affidavit  to  show  that  a  counter-claim 
does  not  exist.     Nov.  1881,  Ct.  App.,  Ruppert  v.  Haug,  i.  411. 

-  Id.  The  fair  and  rational  construction  of  the  provisions  of 
section  636  of  the  Code  of  Civil  Procedure, — requiring  proof  of 
the  non-existence  of  counter- claims  on  an  application  for  an 
attaohment, — is  that  the  court  should  be  placed  in  possession  of 
all  facts  connected  with  the  transaction,  by  a  person  who  is 
thoroughly  acquainted  with  it  in  all  its  phases ;  who  knows 
that  there  are  no  counter-claims  arising  out  of  it ;  and  whose 
relations  to  all  the  parties  in  interest  are  such  as  to  fairly  justify 
him  in  stating  on  oath  that  no  counter-claims  or  offsets  exist,  or 
can  fairly  or  reasonably  arise  from  any%other  so'urce ;  and 
absolute  proof  as  to  the  plaintiff's  knowledge  is  not  essential  to 
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confer  jurisdiction  upon  the  court.  Jan.  1885,  N.  Y.  G.  Ct., 
Mallary  v.  Allen,  vii.  287. 

Id.    Where  the  aflSdavit  of  the  plaintiff  on  which  a  warrant  of 

attachment  was  granted,  stated  that  the  defendant  was  justly 
and  truly  indebted  to  the  plaintiff  in  the  sum  mentioned  in  the 
affidavit,  and  that  the  plaintiff  was  "  justly  entitled  to  recover 
flaid  sum," — Held,  that  the  words  used  had  no  tendency  to  show 
that  a  counter-claim  did  not  exist,  and  were  not  equivalent  to  the 
words  of  the  statute  ;  and  it  did  not  follow  from  the  language 
of  the  affidavit,  that  the  defendant  had  not,  to  the  knowledge 
of  the  plaintiff,  a  counter-claim  ;  and  that  the  affidavit  was 
insufficient  to  confer  jurisdiction  upon  the  judge  to  grant  the 
warrant."    Nov.  1881,  Q.  App.,  Euppert  v.  Haug,  i.  411. 

— —  Id.  ;  known  to  deponent.  An  affidavit,  made  by  one  of  two 
plaintiffs,  that  the  sum  demanded  was  ' '  due  and  owing  to  the 
plaintiffs,"  and  they  were  "entitled  to  recover  such  sum  over 
and  above  all  counter-claims,  known  to  deponent,  sufficiently 
shows  the  plaintiffs  are  entitled  to  recover  the  sum,  over  and 
above  all  counter-claims,  where  it  is  apparent  that  the  plaintiff 
making  the  affidavit  had  knowledge  of  the  transaction.  Feb. 
1885,  N.  Y.  a  a ,  Doctor  v.  Schnepp,  vii.  144 ;  affirmed,  S. 
C,  vii.  187,  note. 

Id.  "Known  to  Mm."  The  words  "  known  to  him,"  in  sec- 
tion 636  of  the  Code  of  Civil  Procedure, — which  provides,  that  to 
entitle  a  plaintiff  to  a  warrant  of  attachment,  "he  must  show  by 
affidavit  to  the  satisfaction  of  the  judge  granting  the  same  .  .  . 
that  the  plaintiff  is  entitled  to  recover  a  sum  stated  therein,  over 
and  above  all  counter-claims  known  to  him, " — are  designed  to 
modify  the  effect  of  an  unqualified  affirmation  that  no  possible 
counter-claim  existed,  whether  the  affidavit  is  made  by  the 
plaintiff  or  his  representative,  and  need  not  be  inserted  in  the 
affidavit  in  order  to  give  the  court  jurisdiction.  Jan.  1885,  If.  Y. 
G.  Gt.,  Mallary  v.  Allen,  vii  287. 

— —  Id.  An  affidavit,  made  by  a  plaintiff  on  an  application  for  an 
attachment,  that  there  is  now  due  to  him  from  the  defendant  on 
the  indebtedness,  over  and  above  all  counter-claims,  the  sum 
named,  substantially  complies  with  the  requirements  of  the  Code 
of  Civil  Procedure,  that  there  must  be  an  affidavit  showing  that 
the  plaintiff  is  entitled  to  recover  the  sum  therein  named,  over 
and  above  all  counter-claims  known  to  him.  March,  1884,  Supm. 
Gt.  Oswego  Go.  Gham. ,  Ross  v.  Wigg,  vi.  268,  note. 

— —  Id.  Affidavit  made  by  agent.  Where  the  affidavit  on  which 
an  attachment  was  granted  was  made  by  an  agent  of  the  plaint- 
iff, and  he  stated  therein  that  there  was  a  certain  amount  due 
over  and  above  all  counterclaims,  etc.,  in  favor  of  the  defendant, 
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to  tlie  "knowledge  of  tlie  deponent," — Held,  that  this  allegation 
was  insufficient ;  that  it  should  have  shown  that  the  sum 
demanded  was  due  over  and  above  all  counter-claims,  etc.,  to  the 
knowledge  of  the  plaintiff,  notwithstanding  the  affidavit  was 
made  by  the  plaintiff's  agent ;  also,  He.d,  that  this  was  not  an 
irregularity  which  might  be  waived,  but  a  jurisdictional  defect. 
March,  1883,  Supm.  Ct.  Isi  Dept. ,  Murray  v.  Hankin,  iii,  342. 

-  Id.  Where  the  affidavit  on  which  an  attachment  was  issued, 
was  made  by  an  agent  and  salesman  of  the  plaintiffs,  and  stated 
that  a  sum  therein  mentioned  was  ' '  due  to  the  plaintiffs  herein 
from  the  defendant,  over  and  above  all  claims  and  offsets," — 
Held,  that  it  was  sufficient ;  that  an  agent  and  salesman,  being 
constantly  and  almost  exclusively  engaged  in  and  about  his 
employer's  business,  and  accquainted  with  his  affairs,  is  pre- 
sumed to  have  knowledge  of  the  existence  of  counter-claims, 
and  for  the  same  reason  it  is  not  necessary  that  it  should  appear 
that  the  plaintiff  could  not  make  the  affidavit ;  that,  the  aver- 
ments being  positive,  the  court  will  infer  that  they  were  made 
on  personal  knowledge.  Also  held,  that  it  was  not  necessary 
that  the  affidavit  show  that  there  were  no  counter-claims  to  the 
knowledge  of  the  plaintiff.  Feb.  1885,  N.  Y.  C.  Ct.,  Bates  v. 
Pimstein,  vii.  300. 

-  Id.  Where  the  affidavit,  on  which  an  attachment  was  granted, 
was  made  by  the  plaintiff's  agent,  in  which  ho  stated  that  "  there 
is  now  due  to  said  plaintiff  from  defendant,  the  sum  of  $447. 95 
over  and  above  all  off-sets  and  counter-claims  know  to  deponent 
or  to  said  plaintiff,"  and  it  appeared  that  the  plaintiff  was  absent 
from  the  city,  and  unable  to  make  the  affidavit,  and  that  the 
affiant  had  full  knowledge  of  the  transaction, — Hdd,  that  it  suf- 
ficiently showed  that  there  were  no  counter-claims,  as  required 
by  section  636  of  the   Code  of  Civil  Procedure.     Jan.  1885,  H". 

Y.  C.  Ct.,  Mallary  v.  Allen,  vii.  287. 

-  Id.  Affidavit  by  attarney.  Where  the  affidavit  to  procure  an 
attachment  is  made  by  the  plaintiffs  attorney,  the  statement  that 
the  plaintiff  is  entitled  to  recover  a  certain  sum  therein  named, 
"over  and  above  all  counter-claims  known  to  the  plaintiff," 
must,  of  necessity,  be  upon  information  and  belief  ;  and  unless 
the  source  of  information  is  disclosed,  or  the  circumstances  from 
which  the  inference  may  be  drawn  is  stated,  the  affidavit  is  not 
sufficient.  March,  1885,  Supm.  Ct.  Onondaga  Ct.  Sp.  T,  Jor- 
dan V.  Richardson,  vii.  411. 

-  Id.  In  such  a  case,  a  statement  that  the  affiant  "  has  an  item- 
ized statement  of  the  plaintiff's  said  account  in  his  possession, 

and one  of  the  said  defendants  had  admitted  to 

deponent  that  said  claim  is  due  and  unpaid, "neither  established 
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nor  tended  to  establish  the  non-existence  of  a  counter-claim 
known  to  the  plaintiff.     Id. 

duestioning  sufficiency  in  collateral  action.    The  sufficiency 

of  the  affidavits  on  which  an  attaonment  is  issued  is  not  a  juris- 
dictional one  to  be  raised  in  a  collateral  action.  June,  1884, 
Supm.  Ct.  Yates  Co,  Giro.,  McBlane  v.  Speelman,  vi.  401. 
The  writ.  Contents.  The  fact  that  a  warrant  of  attachment,  besides 
stating  sufficiently  the  grounds  on  which  it  was  granted,  states 
also  matters  which  are  not  made  ground  for  its  issue  does  not 
vitiate  it.  Marchy  1884,  Supm.  Ct.  Oswego  Co.  Cham.,  Boss  v. 
Wigg,  vi.  268,  note. 

Form ;  district  court.    An  attachment  issued  out  of  a  district 

court  of  the  city  of  New  York,  must  be  allowed  by  the  justice, 
and  signed  by  the  clerk ;  an  attachment  signed  by  the  justice 
as  if  issued  under  the  Code,  is  fatally  defective.  Jan.  1883,  N. 
Y.  C.  P.,  Lang  v.  Marks,  iii.  287. 
Levy.  How  made.  Until  the  sheriflf  has  obtained  actual  custody 
of  property,  "capable  of  manual  delivery  iacluding  a  bond, 
promissory  note,  etc.,  or  other  instrument  for  the  payment  of 
money,"  sought  to  be  attached,  he  has  made  no  levy  and  can  nmke 
none  ;  service  of  a  copy  of  the  warrant  upon  the  person  having 
possession  of  such  property  is  not  a  levy  thereupon,  and,  where 
the  sheriff  afterwards  obtains  possession  of  the  property,  his 
possession  does  not  relate  back  to  the  time  of  such  service. 
1884,  Ct.  App.,  Anthony  v.  Wood,  vi.  164. 

Upon  what  property ;  must  be  within  jurisdiction  of  court. 

The  general  principle  that  attachment  proceedings  can  be  effec- 
tual only  against  property  within  the  jurisdiction  of  the  court 
issuing  the  attachment,  is  clearly  recognized  in  the  provisions 
of  the  Code  regulating  proceedings  by  attachment,  and  those 
provisions  are  to  be  construed  with  reference  to  that  principle. 
In  the  case  of  tangible  property  capable  of  manucaption,  it 
must  have  an  actual  situs  within  the  jurisdiction.  To  debts, 
choses  ia  action,  rights  by  contract,  the  shares  of  the  defendant 
in  a  corporation,  and  other  intangible  property,  which  the  Code 
makes  subject  to  attachment,  the  same  principle  applies,  viz.,  that 
the  res,  that  is,  the  intangible  right  or  interest,  to  be  subject  to 
attachment,  must  be  within  the  jurisdiction ;  but  it  may  be  a 
constructive  or  statutory  presence  only,  founded  upon  some 
characteristic  fact  which  determines  its  locality.  1883,  Ct.  App., 
Plimpton  V.  Bigelow,  iv.  189  ;  reversing  S.  C.  {Supm.  Cl.  1st 
Dept.,  Jan.  1883),  i.  182. 

Id.    Foreign  corporation.     The  only  right  of  a  shareholaer  in 

a  corporation  which  can  be  levied  upon  under  an  attachment,  is 
his  right  to  participate  according  to  the  amount  of  his  stock  in 
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the  surplus  stock  of  the  corporation  ;  and  ultimately,   on  its 
dissolution,  in  the  assets  remaining  after  paying  its  debts.     Id. 

-  Id.  Shares  of  stock  in  a  foreign  corporation  owned  by  a  non- 
resident of  this  State,  cannot  be  attached  here,  notwithstanding 
the  office,  factory,  business  and  affairs  of  the  corporation  are 
located  aud  conducted  here  ;  the  stock  of  a  corporation  is  pres- 
ent, for  the  purpose  of  judicial  proceedings,  only  at  the  place  of 
residence  of  theowner  or  the  place  of  residence  of  the  corpora- 
tion ;  and,  the  corporation  always  remaining,  by  intendment  of 
law,  in  the  State  and  county  of  its  creation,  the  presence  of  the 
res  is  not  within  jurisdiction  of  the  court.    Id. 

-  Effect.  Section  649  of  the  Code  of  Civil  Procedure, — which  pro- 
vides that  when  property  sought  to  be  attached  is  "  capable  of 
man  ual  delivery,  including  a  bond,  promissory  note  or  other  in- 
strument for  the  payment  of  money,  "  the  levy  is  to  be  made  "  by 
taking  the  same  into  the  sheriflTs  actual  custody," — merely  pro- 
vides for  the  mode  of  making  the  levy,  but  in  no  respect  alters 
the  inherent  character  of  the  property,  and  if  a  bond  or  note 
sought  to  be  attached,  has  been  transferred,  however  fraudu- 
lently, no  lien  by  attachment  is  possible,  and  the  possession  of 
of  the  bond  or  note  by  the  officer  under  his  warrant  accom- 
plishes nothing.     Id. 

-  Collecting'  debt.  Where  a  sheriflf  has  levied  upon  a  debt  under 
a  warrent  of  attachment  he  may  and  should  proceed  at  once  to 
collect,  and  may  bring  an  action  to  recover  a  judgment  therefor. 
In  such  an  action  it  is  not  necessary  to  allege  in  the  com- 
plaint that  the  action  was  brought  by  direction  of  the  court, 
nor  is  a  positive  or  affimative  direction  ©f  the  court  or  judge 
necessary  ;  the  approval  of  the  court  may  be  implied.  March, 
1884,  Supm.  Q.  1st  Dept.,  Davidson  v.  Chatham  Nat.  Bank,  v. 
167. 

-  Compelling  delivery  of  property.  The  Code  doesnot  confer 
authority  to  order  the  delivery  to  the  sheriff  of  attached  per- 
sonal property  on  motion  of  the  attaching  creditor.  The  action 
or  proceeding  for  that  purpose  must  be  instituted  by  the  sheriff, 
either  in  his  own  name  or  that  of  the  debtor.  April,  1882,  Ct. 
App. ,  Hall  V.  Brooks,  ii.  198. 

-  Id.  Where  an  order  for  the  delivery  of  property  to  the  sheriff 
in  an  attachment  proceeding  was  improperly  made,  but  the 
person  who  is  required  thereby  to  deliver  the  property  does  not 
claim  any  interest  therein, — Held,  on  appeal  by  him  therefrom, 
after  he  had  obeyed  the  order,  that  only  so  much  of  the  order 
as  adjudged  costs  against  him  should  be  reversed,  and  the 
appeal  as  to  the  residue  should  be  dismissed.    Id. 
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Service  of  summons  ;  upon  one  of  two  joint  debtors.  Service  of 
the  summons  in  an  action  upon  one  of  two  joint  defendants 
whose  property  has  been  attached,  within  the  required  time,  i» 
a  8uflS.cient  compliance  with  section  638  of  the  Code, — which 
provides  that  personal  service  of  the  summons  must  be  made 
upon  the  defendant  against  whose  property  a  warrant  of 
attachment  is  granted,  within  thirty  days  after  the  granting 
thereol  Oct.  1882,  Supm.  Gi.  i^.  F.  Go.  Sp.  T.,  Orvis  v. 
Grold  Schmidt,  ii.  314. 

Notice  of  appearance.    General  appearance  of  the  defendants 

in  an  action  begun  by  the  levying  an  attachment  within  thirty 
days  after  it  was  issued,  dispenses  with  service  of  the  summons 
and  complies  with  all  the  requirements  of  section  638  of  the 
Code  of  Civil  Procedure.  May,  1882,  Supm.  Ct.  1st  Dept., 
CatUn  V.  Moss,  ii.  201. 

Irregular  service  by  publication.    A  warrant  of  attachment  is 

not  rendered  invalid  by  the  failure  to  subjoin  to  the  summons 
served  by  publication  the  notice  required  by  section  443  of  the 
Code  of  Civil  Procedure  ;  but  it  remains  valid  until  failure  to 
serve  the  summons  in  time.  Oct.  1882,  Supm.  Gt.  N.  Y.  Co.  Sp. 
T.,  Orvis  V.  Goldschmidt,  iL  314. 

Vacating  ;  motion,  where  made.  Where  a  motion  to  vacate  a  war- 
rant of  attachment  on  the  papers  upon  which  it  wa^  granted  was 
made,  on  notice,  to  the  court  at  special  term,  held  by  a  judge  other 
than  the  one  who  had  granted  the  warrant  out  of  court,  and  it  was 
objected  by  the  plaintiff,  that  the  motion  must,  under  section  683  of 
the  Code,  ba  made  to  the  judge  who  granted  the  warrant, — Heldy 
that  this  objection  could  not  be  sustained  by  section  683,  which, 
distinguishing  between  the  court  and  a  judge,  provides  that  the 
application  to  vacate  must  be  made  to  the  court,  in  which  case 
the  moving  party  becomes  subject  to  the  usual  practice  as  to 
notice,  and  time  and  place  of  hearing  ;  or,  to  a  judge,  and,  in 
that  event,  to  the  judge  who  granted  the  attachment,  whether 
he  is  in  court  or  out  of  court,  and  subject  to  his  direction, 
whether  the  application  shall  be  heard  ex  parte  or  upon  notice  ; 
and  that,  as  the  motion  to  vacate  was,  in  fact,  made  to  the  court 
at  special  term,  it  was  properly  entertained.  Nov.  1881,  Gt, 
App.y  Ruppert  v.  Haug,  i.  411. 

Id.    When  male.    A  motion  to  vacate  an  attachment,  under 

Code  Civ.  Pro.  I  682,  may  be  made  after  judgment,  and  not- 
withstanding an  execution  has  been  issued  and  the  attached 
property  levied  on  thereunder,  unless  there  has  been  an  actual 
application  of  the  attached  property  which  would  necessarily 
involve  a  sale.  March,  1883,  Supm.  Ct.  1st  Dept.,  Parsons  o. 
Sprague,  iii.  290. 
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-  Id.  By  whom.  Person  acquiring  interest  subsequent  to 
attachment.  A  person  who  acquires  an  interest  in  attached 
proparty  subsequent  to  the  levying  of  the  attachment  has  the 
right  under  the  provisons  of  the  Code,  to  make  and  maintain  a 
motion  to  set  aside  the  attachment  where  the  affidavits  upon 
which  it  was  granted  are  not  sufficient  to  warrant  the  issuing  of 
an  attachment.  Jan.  1883,  Supm.  Ct.  1st  Dept.,  Smith  v.  Davis, 
iii.  74. 

-  Id.  Part  of  attached  property.  Such  motion  may  be  made 
by  a  person  who  has  acquired  an  interest  in  part  only,  of  the 
attached  property  ;  in  which  case,  the  relief  wiU.  be  limited  to 
vacating  the  attachment  as  to  such  part,  and  the  plaintiff  can- 
not complain  that  the  attachment  has  not  been  set  aside  in  ioto. 
June,  1881,  Q.  App.,  Trow's  Printing  &  Bookbinding  Co.  v.  Hart, 
i.  240. 

-  Id.  Interest  acquired  by  voluntary  transfer.  The  right  of 
third  persons  to  move,  under  section  682  of  the  Code  of  Civil 
Procedure,  to  vacate  a  warrant  of  attachment,  is  not  confined  to 
those  who  have  acquired  liens  or  interests  by  proceedings  in 
invitum ;  and  a  person  who  has  acquired  an  interest  by  volun- 
tary transfer,  will  be  permitted  to  stand  in  the  defendant's  place 
in  respect  to  the  right  to  question  the  validity  of  the  attach- 
ment.   Id. 

-  Id.  Execution  creditor.  A  judgment-creditor  who  has,  by 
execution  and  levy,  acquired  a  lien  upon  the  property  of  the 
defendant,  subsequent  to  its  attachment,  has  a  standing  in  court 
to  move  to  vacate  the  warrant  of  attachment.  Nov.  1881,  Gt. 
App.,  Ruppert  v.  Haug,  i.  411. 

-  Id.  Note  on  right  of  subsequent  lienor,  to  move  to  vacate 
attachment,    i,  411. 

-  Use  of  new  papers  on  motion.  Section  683  of  the  Code  of 
Civil  Procedure  is  merely  declaratory  of  the  existing  rule  of 
practice,  in  regard  to  the  use  of  new  papers  on  motion  to  vacate 
attachment,  and  where  defendant  moves  on  the  attachment,  and 
the  papers  on  which  it  was  granted,  to  vacate  it,  an  aditional 
affidavit,  offered  by  the  plaintiff  on  the  argument,  will  not  be 
considered.  Jan.  1883,  N.  Y.  Man  Ct.,  Hirsh  v.  Hutchison,  iii. 
106. 

-  Id.  On  a  ijaotion  to  vacate  an  attachment,  founded  upon  the 
papers  on  which  the  attachment  was  granted,  an  affidavit  made 
after  the  granting  of  the  attachment  cannot  be  filed  nunc  pro 
tunc  and  read  in  support  of  the  process.  Jayi.  1885,  Supm.  Gt. 
\st  Dept. ,  Sutherland  v.  Bradner,  vii.  90. 

-  Id.    Where  the  moving  affidavit  on  such  a  motion  did  not  con- 
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tradict  any  fact  stated  in  the  papers  on  which  the  attachment 
was  granted,  and  did  not  bear  upon  the  merits,  but  was  con- 
fined to  showing  the  right  of  the  third  person  to  move,  and 
excusing  his  delay, — Held,  that  the  plaintiff  was  not  entitled  to 
read  aflS  davits  in  support  of  the  attachment  other  than  those  on 
which  it  was  issued.  June,  1881,  Cl.  App.,  Trow's  Printing  & 
Bookbinding  Co.  v.  Hart,  i.  240. 

■ Id.    Where  motion  to  vacate  an  attachment  is  founded  only  on 

the  original  papers,  the  statements  therein  contained  are,  for  the 
purpose  of  an  appeal  from  an  order  denying  a  motion,  to  be 
regarded  as  true.  If  they  establish  a  p^nma facie  case  against 
the  defendant  he  should  be  required  to  satisfactorily  answer  or 
explain  them,  before  asking  that  the  attachment  or  order  be  set 
aside.     Jan.  1884,  Supm.  Ct.  Ath  Dept,  Ross  v.  Wigg,  vi.  263. 

Id.    "Where  an  attachment  was  granted  upon  affidavits  from 

which  it  could  be  assumed  that  the  money  sued  for  was  loaned 
on  the  day  the  suit  was  commenced,  and  consequently  not  then 
due,  and  the  defendant  moved  to  vacate  the  attachment  on  the 
affidavits  on  which  it  was  granted,  and  on  an  affidavit  denying 
the  existence  of  the  alleged  indebtedness  : — HeU,  that  the  plaint- 
iffs were  at  liberty  to  add  a  further  affidavit  on  their  part,  show- 
ing that  the  defendant  was  so  indebted  to  them,  and  that  the 
debt  matured  before  the  day  on  which  the  action  was  com- 
menced.    Jan.  1884,  Supm.  Ct.  1st  Dept.,  Coffin  v.  Stitt,  v.  261. 

Id.    National  bank.   On  a  motion  to  vacate  an  attachment  on 

the  ground  that  the  defendant  is  a  national  bank,  its  insolvency 
must  be  shown  by  the  moving  party  ;  and,  ualess  that  fact 
clearly  appears,  the  attachment  should  be  sustained.  Sept.  1882, 
Supm.  Ct.  N.  Y.  Co,  Sp.  T.,  Market  Nat.  Bank  v.  Pacific  Nat. 
Bank,  ii.  330. 

Motion  by  subsequent  lienor-;  proof  of  lien.  Where  a  credi- 
tor who  has  obtained  an  attachment  against  the  property  of  a 
defendant,  moves  to  vacate  a  prior  attachment  in  another  action 
against  the  defendant,  the  plaintiff  in  the  process  attacked  haa 
a  right  to  claim  that  legal  evidence  of  the  existence  of  the  sub- 
sequent lien  be  furnished,  before  he  can  be  called  upon  to  jus- 
tify his  own  proceedings.  April,  1884,  Supm.  Ct.  N.  Y.  Co.  Sp. 
T.,  Wniiams  v.  Waddell,  v.  191. 

Id.    Where  a  party  claiming  to  have  acquired  an  interest  in  or 

lien  upon  attached  property  subsequent  to  the  attachment  moves 
to  vacate  the  attachment,' the  fact  that  he  has  such  lien  or  inter- 
est must  appear  to  the  court  by  competent  legal  evidence,  before 
it  can  acquire  jurisdiction  to  entertain  the  motion ;  until  this 
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fact  is  established  by  legal  evidence  such  person  is  a  mere 
stranger  having  no  right  to  intervene.  March,  1883,  N.  Y.  C.  P., 
Tim  V.  Smith,  iii.  347 ;  S.  C.  affirmed  {Ct.  App.,  June,  1883), 
iii.  416. 

-  Id.  On  a  motion  by  a  junior  attaching  creditor  to  vacate  prior 
attachment  an  affidavit  by  his  attorney  that  an  attachment  was 
granted  in  an  action  brought  by  him,  duly  issued  to  the  sheriff, 
who  by  virtue  thereof  attached  the  property  of  the  defendant, 
and  that  such  attachment  was  still  in  force  and  said  action  still 
pending,  but  which  did  not  disclose  the  source  of  information 
upon  which  it  was  made,  is  insufficient.  Such  attorney  does  not 
necessarily  have  knowledge  of,  and  cannot  be  presumed  to  know 
the  several  facts  so  attempted  to  be  proved.     Id. 

-  Id.  On  a  motion  by  one  claiming  a  lien  as  a  junior  attaching 
debtor,  to  vacate  a  prior  attachment,  an  affidavit  by  the  manag- 
ing clerk  of  the  moving  party's  attorney, — which,  after  alleging 
that  the  junior  attachment  was  issued  to  the  sheriff,  and,  upon 
information  and  belief,  that  the  sheriff  through  his  deputy  levied 
upon  the  same  property  levied  upon  under  the  prior  attach- 
ment, stated  that  such  facts  were  obtained  from  the  deputy 
sheriff,  having  charge  of  and  who  made  the  levies,  and  that  the 
reason  why  an  affidavit  was  not  produced  from  said  deputy  was, 
that  while  he  admitted  that  the  statements  made  were  true,  he 
was  unwilling  to  make  the  affidavit, — does  not  furnish  proof  that 
the  lien  of  the  junior  attaching  creditor  exists,  so  that  he  may 
attack  the  validity  of  the  prior  attachment.  Feb.  1885,  Supm. 
Ct.  N.  t  Co.  Sp.  T.,  Knudson  v.  Matuska,  &c.  Co.,  vii.86. 

-  Id.  Where,  on  a  motion  by  a  junior  attaching  creditor  to  vacate 
a  prior  attachment,  it  appeared  that  the  junior  attachment  was 
founded  on  an  affidavit  taken  without  the  State  and  not  properly 
certified  for  use  in  the  State, — Held,  that  the  motion  must  be 
denied.  April,  1884,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Williams  v. 
Waddell,  v.  191. 

-  Id.  ;  when  granted.  Where  a  creditor  moves  to  vacate  an 
attachment  on  property  of  his  debtor  by  another  creditor,  a 
liberal  rule  of  construction  to  uphold  the  proceeding  of  the  first 
creditor  attaching  should  be  adopted  where  no  fraud  or  collusion 
is  alleged  or  pretended.  May,  1882,  Supm.  C!f.,  Smith  v.  Mahon, 
ii.  55. 

-  Id.  Where  absence  of  proof  of  non-ejdstence  of  cotmter-claim 
is  the  ground  of  the  moti^n,  the  junior  attaching  creditor  should 
show  that  one  exists.  March,  1883,  Supm.  Ct.  \st  Dept.  (Dissent- 
ing opinion  of  Davis,  P.  J.),  Murray  v.  Hankin,  iii.  342. 
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Determiiiation  of  motion ;  defendant  an  adult.    On  a  motioi 

to  vacate  an  attacliment  notwithstanding  that  it  appears  froi 
the  aflSdavits  oA  \yhich  it  was  granted  that  the  defendant  wa 
married  and  had  children  ;  that  he  had  owned  and  been  actively! 
engaged  in  three  businesses  ;  that  he  had  held  real  estate  and 
disposed  of  it  by  deed,  and  had  executed  a  general  assignment 
and  confessed  judgment ;  and  in  the  absence  of  the  statement 
that  the  plaintiff  was  an  adult,  his  attachment  will  be  vacated 
unless  proof  to  that  effect  is  thereafter  filed.  June,  1834,  N.  T. 
C.  Ct.  Cham.,  American  Mills  Co.  v.  Schnitzer,  vii.  150,  note. 

Id.  No  prior  application.    It  is  not  imperative  that  a  court 

vacate  a  warrant  of  attachment  because  the  affidavits  on 
which  it  was  granted  did  not  comply  with  the  rule  requiring  a 
statement  that  no  prior  application  had  been  made  therefor.  It 
is  in  the  discretion  of  the  conrt,  March,  1884,  Supm.  Ct,  Oswego 
Co.  Cham,,  Boss  v.  "Wigg,  vi.  268,  Tioie. 

■  Id.  Defendant  a  non-resident.  Instance  of  a  case  in  which  it 
was  7ield,  that  the  defendant  in  an  attachment  was  a  non-resi- 
dent of  this  State ;  notwithstanding,  he  carried  on  business 
•within  the  State,  and  was  for  a  large  portion  of  the  time  here. 
Jan.  1884,  Supm.  Ct.  1st  DepL,  Coffin  v.  Stitt,  v.  261. 

■ •  Id.    Failure  to  serve  summons.    Where  an  attachment  was 

issued  before  the  service  of  the  summons  in  an  action,  and  there- 
after, upon  a  return  of  service  thereof,  by  the  sheriff,  judgment 
was  entered  by  default  and  execution  issued,  and  it  appeared 
that  the  defendant  was  never  actually  served  with  the  summons, 
but  was  sufficiently  advised  of  the  proceedings  to  protect  his 
rights, — Held,  that  the  judgment  and  execution  should  be  set 
aside,  and  the  defendant  allowed  to  come  in  and  defend  uncon- 
ditionally, but  that  the  attachment  should  not  be  vacated.  Jan. 
1886,  Supm.  Ct.  1st  Bept. ,  Putnam  County  Chemical  Works  v. 
Jochen,  viii.  424. 

Id.  Levy  on  property  not  subject  thereto.  Where  an  attach- 
ment has  been  granted,  and  an  effort  made  to  levy  thereunder, 
upon  stock  in  a  corporation,  which  was  not  within  the  jurisdic- 
tion of  the  court,  and,  therefore,  not  subject  to  attachment,  by 
the  service  of  a  notice  upon  an  officer  of  the  corporation,  the 
defendant  is  entitled  to  have  the  levy  set  aside  and  vacated, 
thereby  relieving  his  stock  from  the  cloud  and  embarrassment 
created  by  the  proceedings.  1883,  Ct.  App.,  Plimpton  v.  Bige- 
low,  iv.  189. 

Id.    Where  debts  appear  to  be  outlawed.    The  fact  that  the 

time  limited  for  the  commencement  of  an  action  for  the  collec- 
tion of  a  debt,  appears  to  have  expired  before  the  action,  was 
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commenced,  will  not  justify  an  order  vacating  an  attacliment. 
issued  in  it.  The  objection  can  only  bo  take  n  by  answer.  J tn 
■•883,  Supm.  Ct.  \&t  Dept.,  Plimpton  v.  Bigelow,  iii.  182. 

One  of  two  provisional  remsdies.    The  reason  for  giving  the 

court  discretion  as  to  the  vacating  of  one  of  two  or  more  provi- 
sional remedies,  granted  in  the  same  action,  stated.  Ma'ch, 
1884,  Supm.  Ct.  Oswego  Co.  Cham.,  Ross  v.  Wigg,  vi.  268,  note. 

Certificate  of  defendant's  interest ;  when  not  required.  A  i)er- 
Bon  who  has  been  examined  in  relation  to  property  attached, 
because  of  his  failure  to  furnish  the  certificate  required  by  the 
Code  of  Civil  Procedure,  section  650,  cannot  thereafter  be 
ordered  to  make  such  certificate.  March,  1881,  Supm.  Ct.  1st 
Dept.,  Buckingham  v.  White,  i.  365. 

Id.    Remedy  for  failure  to  g^ve.    The  only  remedy  of  the 

plaintiflF  in  attachment,  where  a  person  having  property  in  his 
possession,  or  being,  indebted  to  the  defendant,  fails  to  give  a 
certificate  of  the  defendant's  interest  therein,  is  to  examine  such 
person.    Id. 

Effect  of  certificate.  The  certificate  made  by,  or  the  examina- 
tion of  a  person  served  with  an  attachment  as  to  his  indebted- 
ness to,  or  the  property  in  his  possession  of  the  attachment 
debtor  will  be  prima  facie  evidence  against  the  party  giving  it  in 
an  action  by  the  attaching  creditor  or  by  the  sheriff',  but  it  is  not 
conclusive.     Jayi.  1883,  N.  Y.  C.  P.,  Almy  v.  Thurber,  iii.  351. 

Examination  of  person  having  property,  etc.  of  debtor.  Where  a 
certificate  of  the  defendant's  interest  in  attached  property  is 
refused  by  one  having  possession  thereof,  the  only  remedy  of 
the  plaintiff  is  to  examine  the  person  refusing  to  give  the  certifi- 
cate. March,  1881,  Supm.  Ct,  1st  Dept. ,  Buckingham  v.  White, 
i.  365. 

Id.    An  attaching  creditor  is  not  bound  to  take  the  statement 

of  the  debtor  of  the  defendant,  in  the  attachment,  as  to  the  char- 
acter in  which  the  proi)erty  of  the  defendant  is  held  by  him,  but 
is  entitled  to  an  examination  under  Code  of  Civ.  Pro.,  §§650, 
651,  April,  1879,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Glen  Cove  Starch 
Manufg.  Co.  v.  Gotthold,  i.  366,  note. 

Id.    Where  it  appeared  that  the  certificate  demanded  by  a 

sheriff  holding  an  attachment  from  one  claimed  to  hold  property 
and  be  indebted  to  the  defendant  in  the  attachment  was  only  of 
his  indebtedness  to  such  defendant, — Held,  that  upon  his  failure 
to  give  the  certificate  he  could  be  examined  under  section  651  of 
the  Code  of  Civil  Procedure,  only  as  to  his  indebtedness  to  the 
defendant  in  the  attachment,  and  ought  to  not  be  compelled  to 
submit  to  an  examination  beyond  that.  Nov.  1885,  Supm.  Ct. 
St.  Lavorence  Co.  Sp.  T.,  In  re  Crary,  ix.  168. 
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Id.    Proof  to  secure.    Where  the  affidavit  of  a  deputy  sheriflf 

on  ■which  an  order  for  the  examination  under  section  861  of  the 
Code  of  Civil  Procedure,  of  a  person  asserted  to  be  indebted  to 
the  defendant  ia  an  attachment,  referred  to  the  attachment  and 
certain  certificates  filed  "with  the  clerk  of  the  court  as  having 
been  served  by  him,  and  stated  that  he  desired  to  base  bis 
application  for  the  order  on  such  papers, — Held,  that  such  attach- 
ment and  certificates  might  properly  be  considered  as  part  of 
the  moving  papers  on  -which  the  order  was  granted.     Id. 

' After  making  of  certificate  and  judgment.    Where  a  warrant 

of  attachment  was  levied  upon  certain  shares  of  stock  in  a  manu- 
facturing corporation  belonging  to  the  defendant,  and  a  certifi- 
cate of  the  defendant's  interest  given,  and  a  judgment,  subs3queiit- 
ly  entered  against  the  defendant, — Held,  that  an  order  was  there- 
after properly  made  for  the  examination  of  the  manager  of  said 
corporation  in  relation  to  such  certificate  of  interest.  June, 
1881,  8upm.  a.  N.  Y.  Co.  Sp.  T.,  Smoot  v.  Heim,  i.  208/ 

■ Extent  of  examination.  Where,  on  the  examination  of  a  per- 
son having  in  his  possession  property  belonging  to  the  defend- 
ant in  an  attachment,  based  on  his  refusal  to  give  a  certificate 
as  to  the  amount  of  the  property,  the  witness  claimed  title  to 
the  property  under  an  assignment  made  in  consideration  of  a 
prior  indebtedness  and  of  advances  made  by  him  to  the  debtor, 
— Held,  that  the  witness  could  not  be  examined  as  to  dealings 
between  him  and  the  debtor.  Also,  Held,  that  the  invalidity  of 
his  claim  must  be  shown  in  other  proceedings,  where  the  whole 
issae  between  the  parties  could  be  tried  and  properly  determined  ; 
that,  while  this  is  so,  the  witness  is  bound  to  show  the  character 
of  his  title  to  the  property  in  question,  although  he  will  be 
called  upon  in  such  an  informal  and  ex  parte  manner  to  have  his 
rights  determined  or  be  subject  to  a  searching  cross-examintion 
as  to  his  rights,  the  plaintiflf  is  entitled  to  know  what  his  claim 
is,  in  specific  terms,  and  the  authority  under  which  he  holds  ; 
and  that  the  assignment  to  the  witness  should  be  produced,  and 
tlie  circumstances  and  conditions  under  which  it  was  given 
shown,  and  a  specific  statement  of  his  claim  upon  he  property 
given.     Nov.  1833,  N.  Y.  G.  Ct.  Chamh.,  Ess??.  Toplanyi,  iv.  173. 

Id.     Upon  such  an  examination  the  fact  that  the  answers  of 

the  witness  to  questions  put  on  cross-examination  will  prejudice 
a  litigation  likely  to  arise  between  the  sheriff  as  the  plaintiff  in 
the  attachment,  and  the  witness,  will  not  excuse  him  from 
answering,  and  where  the  witness  denies  that  he  has  property  of 
the  defendant,  or  is  indebted  to  him,  such  denial  does  not  prevent 
further  examination  to  enable  the  sheriff  to  determine,  as  he 
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mnst  at  hia  peril,  Trhether  flie  party  ezanuned  really  has  proi>- 
erty  of  or  is  indebted  to  the  defendant,  and  the  slierifif  is 
entitled  to  have  the  party  answer  all  pertinent  questions  bearing 
on  these  points.  N'ov.  1885,  Supm.  Ct.  St.  Lawrence  Co.  Sp.  T., 
In  re  Crary,  ix.  168. 

Fees  and  charges ;  fixing  amount.  It  is  competent  for  the 
judge  issuing  the  attachment  to  allow  the  fees  and  charges  of 
the  sheriffs  thereon  ;  but  qucere  whether  the  court  has  the  power 
to  fix  those  fees  and  charges,  or  determine  who  shall  pay  them, 
upon  motion  or  by  order.  Oct.  1883,  Supm.  Ct.  N.  Y.  Co.  Sp.  T., 
Hall  V.  United  States  Eeflector  Co.,  iv.  148. 

Payment  of.    The  fees  and  charges  of  the  sheriff  for  executing 

a  warrant  of  attachment  are  to  be  included  in  the  judgment  in 
favor  of  the  party  to  whom  costs  in  the  action  are  awarded,  and 
collected  as  part  of  the  costs  of  the  action.  If  the  attachment 
remains  in  force  throughout  the  action,  the  sheriff  will  sell  the 
property,  either  under  the  attachment  or  execution,  and  retain 
his  fees  and  charges  out  of  the  proceeds  of  the  sale.  If  the 
warrant  of  attachment  be  vacated,  or  annulled,  or  discharged,  the 
sheriff  is  required  to  deliver  the  property  to  the  defendant,  or 
the  person  entitled  thereto,  upon  reasonable  demand  and  the 
payment  of  all  costs  and  charges  and  expenses  legally  chargea- 
ble by  him.  The  fees,  etc.,  thus  paid  by  the  defendant  will  be 
included  in  a  judgment  for  costs  in  thd  action,  if  the  defendant 
be  awarded  them,  and  collected  from  the  plaintiff  by  execution 
or  by  an  action  upon  the  undertaliing  given  upon  the  issuing  of 
the  attachment ;  and  likewise  out  of  the  undertaking  if  the 
defendant  pays  the  sheriff's  fees,  etc.,  but  is  not  awarded  costs 
of  the  action.    Id. 

— —  Id.  Where  a  defendant  moved  for  an  order  requiring  the 
sheriff  to  return  attached  property  to  him  upon  the  vacation  of 
the  attachment,  without  payment  of  his  fees,  etc.,  and  it 
appeared  that  the  defendant's  assignee  had  theretofore  brought 
an  action  for  conversion  by  the  sheriff  of  the  same  property, 
founded  on  his  refusal  to  deliver  it — Held,  that  the  motion  should 
be  denied.     Id. 

Id.    The  sheriff  has  not  a  lien  for  his  fees  and  expenses  upon 

property  levied  upon  under  an  attachment,  after  the  attachment 
is  vacated  or  abandoned,  and  cannot  hold  it  until  his  costs  and 
expenses  have  been  paid,  or  sell  it  for  their  payment.  June, 
1885,  Supm.  Ct.  1st  Dept.,  Bowe  v.  United  States  Reflector  Co., 
viii.  33  ;  reversing  in  part  S.  C.  {Supm.  Ct.  JV.  Y.  Co.  Sp.  T., 
Oct.  1883),  iv.  154. 

Id.    The  provision  in  section  709  of  the  Code  of  Civil  Proce- 
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dure  requiring  the  "  payment  of  all  costs,  charges,  and  expenses 
legally  chargeable  by  the  sheriff"  before  the  sheriff  is  required 
to  deliver  to  the  defendant  in  an  attachment,  property  seized 
under  a  warrant  of  attachment  in  a  case  where,  on  the  application 
»of  the  defendant,  it  has  been  vacated  or  annulled,  or  the  attach- 
ment discharged,  is  unconstitutional  and  void ;  it,  in  effect, 
allows  the  property  of  one  person  to  be  taken  for  the  debt  of 
another.     Id.  \ 

"Where  the  plaintiff  and  defendant  in  an  attachment  entered  into  a 
stipulation  that  the  sheriff  should  pay  the  rent  of  the  premises 
in  which  the  attached  property  was,  which  was  then  owing,  and 
would  thereafter,  until  the  final  disposition  of  the  property,  fall 
due,  and  that  the  rent  should  be  treated  and  regarded  as  a  part 
of  the  sheriff's  expenses  under  the  process,  upon  the  under- 
standing that  the  sheriff  could  hold  the  property  for  his  fees  and 
expenses  under  the  attachment, — Held,  that  the  sheriff  had  a  lien 
for  the  rent  paid  by  him  under  such  stipulation,  and  after  the 
attachment  was  vacated  could  maintain  an  action  against  the 
defendant  in  the  attachment  to  procure  a  sale  of  the  property  to 
satisfy  the  same.     Id. 

Action   to  collect.    A  sheriff  who  has  a  lien  upon  attached 

property  for  fees  or  disbursements  may  maintain  an  action  to 
enforce  such  lien  by  the  sale  of  the  property,  Oct.  1883,  Supm. 
a.  N.  Y.  Sp.  T.,  Bowe  v.  United  States  Beflector  Co..  iv.  154  ; 
June,  1885,  Supm.  Ct.  1st  Bept.,  S,  0.,  viii.  33. 

Punishment  for  failure  to  pay.    Where  a  plaintiff,  upon  the 

vacation  of  an  attachment,  was  ordered  to  pay  the  fees,  etc.,  of 
the  sheriff  for  executing  the  attachment,  and  he  failed  to  do  so, 
— Held,  that  a  motion  to  punish  him  as  for  a  contempt  in  failing 
to  do  so  should  be  denied  ;  that  the  question  of  the  right  to 
issue  a  precept  against  the  body  in  such  case  was  too  uncertain 
to  warrant  or  justify  such  process.  Also, — Held,  that  the  fact 
that  an  action  had  been  brought  by  the  sheriff  against  the 
plaintiff,  the  defendant's  vendee,  to  procure  a  judgment  adjudg- 
ing that  the  attached  property  be  sold  to  pay  his  fees  and  charges, 
and  against  the  plaintiff  in  the  attachment  suit  for  any  defici- 
ency arising  on  such  sale,  was  another  and  suflScient  reason  ioT\ 
denying  the  motion.  Oct.  1883,  Supm.  Ct.  N.  Y.  Co.  Sp.  71, 
Hall  V.  United  States  Beflector  Co.,  iv.  148. 

Appeal  from  justice's  court.    On  appeal  from  a  judgment  of  aj 
district  court  in  the  city  of  New  York,  the  appellate  court  can 
review  a  decision  of  the  justice,  denying  a  motion  to  vacate  an 
attachment  issued  in  the  action.    Jan.  1883,  N.  Y.  C.  P.,  long 
V.  Marks,  iii.  287. 
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Id.    Attachment  in  a  justice's  or  district  court,  is,  under  the 

Code  of  Civil  Procedure,  a  provisional  remedy,  where  the  justice 
erred  in  upholding  a  judgment  and  there  is  no  error  in  the  judg- 
ment rendered  by  him  in  the  action,  the  party  whose  property 
was  attached  had  no  remedy.  March,  1885,  N.  Y.  C.  P., 
Kosenthal  v.  Grouse,  vii.  135. 

Undertaking' ;  liability  on.  Where  an  order  denying  a  motion  to 
vacate  an  attachment  was  not  reversed  upon  appeal,  but  was 
modified  so  as  to  deny  the  motion  so  far  as  it  related  to  the 
property  actually  sold  under  an  execution  issued  in  the  action 
in  which  the  attachment  was  issued,  and  to  grant  the  motion 
and  vacate  the  attachment  as  to  property  not  sold  under  execu- 
tion,— Held,  in  an  action  on  the  undertaking  given  on  obtaining 
such  attachment,  that  to  determine  whether  the  attachment  was 
vacated  the  order  alone  should  be  examined  ;  that  the  fact  that 
the  attachment  was  upheld  in  part,  and  the  motion  to  vacate 
partially  denied  because  an  execution  had  rendered  the  attach- 
ment/undus  officio,  did  not  avoid  the  fact  that  the  writ  was  not, 
in  terms,  vacated  ;  but  the  defendant,  being  a  surety,  his  liability 
should  not  be  extended,  but  was  siriclissimi  juris.  Jan.  1883, 
N.  Y.  a  p.,  Sheldon  v.  Sabin,  iv.  4. 

Action  for  damages.    An  action  to  recover  damages  resulting 

from  the  levying  of  a  void  or  irregular  attachment  may  be 
maintained  on  proof  that  it  has  been  set  aside  :  and  that  without 
averment  of  malice  or  want  of  probable  cause.  The  remedy  in 
such  cases  is  not  confined  to  the  Tindertaking  given  to  procure 
the  attachment.  May,  1884,  N.  Y.  G.  P.  Sp.  T.,  Sprague  v. 
Parsons,  vi.  26. 

See  Contempt  ;  Execution  against  the  Peopekty. 

ATTORNEY  AND  CLIENT. 

Attorney ;  duty  to  court. .  An  attorney,  as  an  officer  of  the  court, 
is  bound  to  deal  with  it  in  all  respects  without  reserve,  and  to 
obey  its  orders  implicitly,  unless  appealed  from  and  reversed  on 
appeal.     Jan.  1885,  Supm.  Gt.,  Baur  v.  Betz,  vii.  233. 

As  surety.    An  attorney  who  has  abandoned  tho  practice  of 

law,  and  engaged  in  another  occupation,  may  be  a  surety  on 
an  undertaking  on  appeal.  Feb.  1886,  Supm.  Ct.  Kings  Co.  Sp. 
T.,  Stringham  v.  Stewart,  viii.  420. 

As  a  witness.  A  former  counsel  for  a  party  to  a  litigation  can- 
not, since  the  enactment  of  section  835  of  the  Code  of  Civil  Pro- 
cedure, be  required  by  his  former  client's  opponent  to  produce 
papers  received  from  such  client,  without  the  client's  consent ; 
Voxi.  X.— 21 
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but  said  client  may  waive  tliis  privilege,  and  when  he  himself 
Bubpoenas  the  attorney  to  produce  the  papers,  he  cannot  object 
if  the  papers  are  produced  pursuant  to  the  subpoena,  and  ho 
thereby  gives  his  adversary  the  right  to  put  those  pertinent  to 
the  issue  in  evidence.  June,  1885,  Surr.  Ct.  2^.  Y.  Co.,  Estato 
of  Hoyt,  vii.  374. 

•^ Id.    A  former  attorney  for  a  party  to  an  action  or  proceeding, 

who  is  required  by  subpoena  diices  tecum  to  produce  papers  in 
his  possession  received  by  him  from  his  client  in  the  course  of 
his  professional  employment,  should  produce  the  same  to  the 
court,  and  submit  to  it  the  question  as  to  what  disposition 
should  be  made  of  them.     Id. 

Action  by,  on  purchased  claim.    Whether,  where  in  an  action 

on  a  promissory  note,  the  defense  is  that  the  plaintiff,  being  an 
attorney  and  counselor  at  law,  bought  the  note  in  suit  with  the 
intent  and  for  the  purpose  of  bringing  an  action  thereon,  the 
plaintiff  should  be  nonsuited  if  the  defense  is  established,  or 
have  a  verdict  directed  in  his  favor  if  it  is  not,  queer e  ?  Bee. 
1883,  N.  Y.  C.  Ct.  Tr.  T.,  Gescheidt  v.  Quirk,  v.  38. 

Employment  of  attorney,  when  ends.  The  employment  of  an 
attorney  in  an  action  for  a  party  thereto  ceases  with  the  entry  of 
judgment  therein.  July,  1886,  N.  Y.  Supei;  Ct.  Sp.  T.,  Webb  v. 
MUae,  X.  27. 

Id.    An  appeal  may  be  taken  from  a  judgment  by  an  attorney ' 

other  than  the  attorney  of  record,  without  a  substitution.     /(/.     ; 

■ What  is.  Where  an  attorney  performed  services  in  five  dis- 
tinct actions,  and  brought  an  action  to  recover  for  those  rendered 
in  four  of  the  actions,  and  the  defendants  set  up  a  counter-claim 
for  damages  for  foolish  and  illegal  advice  given  in  the  other 
action, — Held,  that  the  contract  and  transaction  between  an 
^  attorney  and  his  client  is  the  employment ;  and  that  the  plaint- 
iffe  and  the  defendants'  claims  grew  out  of  it,  and,  therefore, 
out  of  the  same  transaction.  June,  1881,  Supm.  Ct.  Kings  Co. 
Sp.  T.,  Harlock  v.  Le  Baron,  i.  168. 

Power  of  attorney;  to  discontinue  action  or  satisfy  judg- 
ment. The  attorney  of  record  in  an  action,  by  virtue  of  his 
retainer  as  such,  -jvithout  the  consent  of  his  client,  and  without 
any  new  authority  from  him,  may  discontinue  an  action  before 
judgment,  and  after  judgment  may  satisfy  the  judgment  itself,  at 
any  time  within  two  years  after  filing  the  judgment-roll ;  but  he 
can  only  do  the  first  in  such  a  manner  as  shall  dispose  of  the  action 
without  affecting  his  client's  right  to  bring  a  new  action  for  the 
same  cause  ;  and  the  second  only  upon  the  actual  payment  of 
the  full  amount  of  the  judgment.  Feb.  1886,  Supm.  Ct.  Oswego 
Co.  Sp.  T.,  Woodford  v.  Rasbach,  vi.  315. 
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Id.  A  discontinuance  of  an  action  or  a  satisfaction  of  a  judg- 
ment made  by  an  attorney  on  payment  of  a  part  only  of  tho 
money  due  to  his  client,  is  not  within  his  power,  unless  he  is 
given  special  authrrity  by  the  client  ;  and  as  such  satisfaction 
or  discontinuance,  if  authorized,  would  be  as  effectual  to  dis- 
charge the  client's  claim  as  would  be  releases  under  seal,  the 
authority  to  execute  them  should  be  as  distinctly  shown  as  that 
to  execute  any  sealed  instrument.     Id. 

Id.  ;  setting  aside-  Where  an  action  has  been  settled  and  dis- 
continued, and  a  judgment  satisfied  of  recora  by -the  attorney 
for  the  plaintiff  therein,  without  authority,  there  seems  to  be  no 
doubt  as  to  the  power  of  the  court,  upon  motion,  to  set  aside  the 
discontinuance  and  satisfaction,  and  substitute  another  attorney 
in  the  place  of  said  attorney.     Id. 

Stipulations  of  attorney ;  relieving  from.  The  court  has  power 
in  a  proper  case  to  relieve  a  client  from  his  attorney's  stipula- 
tions,— e.  g.,  agreements  that  the  verdict  of  a  jury,  or  order  or 
direction  of  the  court  in  another  action  between  the  same  parties 
shall  be  considered  to  have  been  made  in  the  action  in  which  the 
stipulation  is  entered  into,  and  that  in  case  a  default  in  a  certain 
other  action  between  the  same  parties  is  not  opened,  judgment 
shall  be  entered  in  the  action  in  which  the  consent  is  made 
against  the  party  consenting.  June,  1883,  N.  Y.  Super.  Ct., 
Metropolitan  Concert  Garden  Co.  v.  Abbey,  v.  26. 

Id.     Queer e,  whether  an  attorney  can  bind  the  client  by  such 

stipulations,  without  his  express  assent  or  authority.    Id. 

Fees  of  attorney.  An  attorney  may  agree  upon  his  compensa- 
tion for  conducting  legal  proceedings,  and  it  may  be  contingent 
upon  his  success,  and  payable  out  of  the  proceeds  of  the  litiga- 
tion. June,  1886,  Ct.  App.,  Fowler  v.  Callan,  ix.  384  ;  reversing 
S.  C.  {K  Y.  C.  P.,  Jan.  1884),  iv.  413. 

Adjusting   summarily.     As  between  attorney  and  client  the 

supreme  court  has  no  jurisdiction  to  adjust  the  amount  of  the 
attorney's  fees  in  a  summary  manner,  on  the  attorney's  applica- 
tion.    Oct.  1882,  Sitpm.  Ct.  Uh  Dejyt.,  Dimick  v.  Cooley,  iii.  141. 

Champerty  and  maintenance.  Neither  the  doctrine  of  champerty 
nor  maintenance  now  prevails  in  this  State,  except  so  far  as  they 
are  preserved  by  statute,  and  the  validity  of  a  contract  between 
an  attorney  and  his  client  is  not  affected  by  the  fact  that,  meas- 
ured by  the  old  rules  rela,ting  to  champerty  and  maintenance, 
it  would  have  fallen  under  their  condemnation.  June,  1886,  Ct. 
App.,  Fowler  v.  Callan,  ix.  384 ;  reversing  S.  G.  {N.  Y.  G.  P. 
Jan.  1884),  iv.  413. 

■ Id.    Where  one  whose  right  to  certain  real  estate  as  devisee  under 

a  will  was  threatened  by  proceedings  before  the  surrogate  which 
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put  his  interest  ia  peril  and  made  a  defense  essential  to  its  pro- 
tection, employed  an  attorney  to  defend  his  rights,  and  con- 
veyed to  the  attorney  one  undivided  half  of  the  property 
involved,  in  consideration  of  his  agreement  to  perform  such 
services,  and  pay  all  costs  and  expenses  of  the  litigation  and 
indemnify  the  client  from  liability  therefor,  and,  so  far  as 
appeared,  such  employment  was  not  induced  by  any  offer  or 
solicitation  of  the  attorney,  but  originated  in  the  free  and 
unbridled  choice  of  the  client, — Hddy  that  the  agreement  was 
valid,  that  the  contract  in  no  respect  induced  or  tended  to  pro- 
long litigation,  and  there  was  no  loan  or  advance,  or  agreement 
for  a  loan  or  advance,  as  an  inducement,  or  in  consideration  of 
the  employment.     Id. 

Id.    The  statute  prohibiting  any  loan  or  advance,  or  agreement 

to  loan  or  advance  money,  as  an  inducement  to  placing,  or  in 
consideration  of  having  placed  in  the  hands  of  such  an  attorney 
any  demand  for  collection,  presupposes  the  existence  of  some 
right  of  action,  valueless  unless  prosecuted  to  judgment,  which 
the  owner  might  or  might  not  prosecute  on  his  own  behalf,  but 
which  he  is  induced  to  place  in  the  hands  of  a  particular  attor- 
ney by  reason  of  his  agreement  to  loan  or  advance  money  to  the 
c^ent.     Id. 

Id..    Note  on  Champerty  and  Maintenance,  iv.  413. 

Liability  of  attorney  for  costs ;  failure  to  give  security.  The 
.  only  way  in  which  the  liability  of  an  attorney  for  costs  on  the 
ground  that  the  action  is  one  in  which  his  client  should  have 
given  security  therefor,  is  on  a  motion  for  an  order  requiring  the 
attorney  to  pay  the  costs.  Feb.  1882,  N.  Y.  C.  P.,  In  re 
Levy,  ii.  108. 

Id. ;  laches.    The  denial  of  a  motion  to  compel  a  non-resident 

plaintiff  to  file  security  for  costs  on  account  of  laches  in  making 
the  motion,  does  not  terminate  the  liability  of  his  attorney 
therefor.     Id. 

Id. ;  the  motion.    An  objection  that  the  papers  on  a  motion  to 

charge  an  attorney  with  costs  are  not  entitled  in  the  action,  is  not 
well  taken  where  they  contain  a  distinct  reference  to  the  action 
and  the  objection  is  first  taken  on  appeal.     Id. 

Id.    See  Note  on  Security  for  Costs,    iv.  82,  101. 

Misconduct.    Where  an  attorney  for  the  plaintiff  in  an  action 

was  directed  by  an  order  of  the  court  to  disclose  to  the  defend- 
ant's attorney  the  then  present  residence  or  abode  of  the  plaintiff, 
that  an  injunction  order  might  be  served  on  him,  and  such 
attorney  presented  an  affidavit  stating  the  plaintiff's  residence, 
but  suppressed  important  facts  as  to  his  whereabouts,  with  the 
apparent  intent  of  screening  his  client, — Held,  that  he  was  guilty 
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of  misconduct,  and  the  court  had  power  to  and  did  properly 
require  him  to  pay  the  costs  of  a  reference  to  ascertain  the  where- 
abouts of  the  plaintiff ;  that,  the  service  of  the  injunction  beinp: 
very  important  to  the  protection  of  the  defendant's  interests,  it 
was  just  as  much  his  duty  to  aid  in  the  administration  of  justice 
in  that  respect  as  it  was  to  protect  his  client's  interests.  Jan. 
1885,  Supm.  Ct.  1st  De.'L,  Baur  v.  Betz,  vii.  233. 

—  Id. ;  appeal.  Where  costs  on  appeal  from  an  order  are  awarded 
against  an  attorney,  he  cannot  be  imprisoned  for  their  non-pay- 
ment, unless  they  were  so  awarded  because  the  proceeding  was 
prosecuted  by  him  with  improper  motives.  March,  1882,  Supm. 
Ct.  1st  Dept.,  Mack  v.  Cobn,  ii.  122. 

—  Id.  Where  costs  were  awarded  against  an  attorney  on  appeal 
from  an  order  denying  a  motion  to  compel  him  to  deliver  to  the 
attorney  substituted  in  his  place  as  the  attorney  for  the  defend- 
ant in  the  action,  a  copy  of  the  entries  in  the  register  kept  by 
him  which  refered  to  the  action, — Held,  that  he  did  not  miscon- 
duct himself  in  endeavoring  to  sustain  the  order  appealed  from, 
and  therefore  was  not  liable  to  personal  arrest  or  imprisonment 
for  failure  to  pay  such  costs.     Id. 

See  Attobney's  Lien;  Kefeeencb. 

ATTORNEY'S  LIEN. 

Distinctions  between  retaining  and  charging.  Attorney's  liens, 
^  as  now  generally  recognized,  are  of  two  kinds,  viz.  :  1st.  A 
general  lien,  called  a  retaining  lien,  resting  wholly  upon  pos- 
session— a  mere  right  to  retain,  until  his  whole  bill  is  paid,  all 
papers,  deeds,  vouchers,  etc.,  in  his  possession,  upon  which  or  in 
connection  with  which  he  has  expended  bis  money  or  given  his 
professional  services.  This  lien  is  purely  passive,  and  the  articles 
cannot  be  sold  or  parted  with  without  the  loss  of  the  lien,  nor 
.  can  any  active  proceedings  be  taken  at  law  or  in  equity,  to  pro- 
cure payment,  out  of  the  articles  so  held.  A  retaining  lien  can- 
not be  transferred,  nor  attach  to  a  judgment  obtained  upon 
Lotes  or  demands  which  are  subject  to  it,  or  to  any  proceeds 
thereof,  unless  such  proceeds  come  into  the  attorney's  possession. 
2d.  A  lien  upon  a  judgment  recovered  by  him,  or  money  payable 
thereon,  or  upon  some  fund  in  court,  known  as  a  charging  lien 
which  entitles  him  to  take  active  steps  to  secure  payment  there- 
from of  the  sum  due  him.  This  lien  did  not  exist  at  common 
law,  and  does  not  depend  upon  possession,  but  is  an  equitable 
right,  resting  solely  upon  the  compensation  due  the  attorney  for 
his  services  and  money  expended  in  procuring  the  judgment  or 
the  fund  secured.    It  cannot  be  extended  beyond  the  services 
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and  the  expenses  in  the  snit  itself,  or  in  another  proceeding  by 
•which  the  judgment  or  the  fund  has  been  recovered  or  in  the 
same  subject  matter,  It  cannot  be  increased  by  subsequent 
services  in  independent  matters.  June,  1882,  U.  S.  Disl.  Ct., 
Matter  of  Wilson,  ii.  343. 

• At  commoii  law.    As  between  attorney  and  client,  the  former 

had  a  lien  for  his  costs  and  charges  upon  the  papers,  deeds  or 
•written  e^vidences  of  debt  in  his  hands  belonging  to  his  client, 
received  in  the  course  of  his  employment.  He  also  had  a  like 
lien  upon  moneys  •which  he  may  have  collected  at  his  client's 
request.  He  had  no  lien  on  or  interest  in  his  client's  cause  of 
action  ;  but,  upon  a  judgment  recovered  by  him,  he  had  a  lien 
for  his  costs  and  for  the  compensation  his  client  had  agreed  to 
pay  him.  Before  judgment,  the  i)arties  could  settle  the  matter 
in  dispute  -without  consulting  the  attorneys  to  the  record,  pro- 
vided they  acted  in  good  faith.  If  the  settlement  was  instigated 
■with  a  view  to  prevent  the  attorney  from  receiving  his  costs  and 
to  cheat  him  out  of  them,  the  court  had  the  power  to  set  the 
same  aside  so  far  as  to  allow  the  suit  to  proceed  for  the  purpose 
of  collecting  the  attorney's  costs.  Oct.  1882,  Supm.  Ct.  iih  Dept., 
Dimick  v.  Cooley,  iii.  141. 

Amount  of  lien.  Prior  to  the  Code,  an  attorney's  charging  lien  was 
limited  to  the  taxable  costs.  The  Code  has  extended  the  lien 
to  any  agreed  or  deserved  compensation,  but  has  made  no 
other  change.  June,  1882,  U.  S.  Disi.  Ct.,  Matter  of  Wilson, 
ii.  343. 

• Limited  to  services  in  action.    Section  66  of  the  Code  of  Civil 

Procedure, — which  gives  an  attorney  a  lien  uijon  his  client's 
cause  of  action,  for  his  compensation, — refers  to  his  services 
and  charges  in  that  case  only  ;  and  an  attorney  has  no  general 
lien  upon  a  cause  of  action  or  judgment  for  services  rendered 
in  other  suits.  June,  1882,  U.  S.  Dist,  Ct ,  Matter  of  Wilson, 
ii.  343. 

Attaches  to  cause  of  action.  The  effect  of  section  66  of  the  Code 
is  to  change  the  rule  of  the  common  law,  and  give  to  the  attorney 
a  lien  on  the  cause  of  action  from  the  time  the  suit  is  com- 
menced, which  cannot  be  displaced  by  any  action  of  the  parties, 
by  settlement  or  discontinuance,  without  his  consent,  until  his 
costs  are  paid.  Oct.  1882,  Supm.  Ct.  4:th  Dept. ,  Dimick  v.  Cooley, 
iii.  141. 

Id.  An  attorney's  lien  for  his  compensation  is  upon  his  cli- 
ent's actual  cause  of  action  ;  and  not  upon  the  alleged  cause  of 
action.  Jan.  1883,  N.  Y.  Super.  C/.,  Albert  Palmer  Co.  ©.Van 
Orden,  iv.  44 

Attaches  before  judgment  entered.    An  attorney  has  a  lien 
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upon  the  costs  awarded  in  an  action  before  the  entry  of  judg- 
ment. Oct.  1882,  Supm.  CL  1st  Dept. ,  Maloughney  v.  Kavan- 
agh,  iiL  253. 

In  action  for  assault  and  battery.    An  attorney's  lien  for  costs 

does  not  attach  to  a  cause  of  action  for  assault  and  battery  so  as 
to  prevent  a  discontinuance  of  the  action  without  costs  where 
the  plaintiff  has  forgiven  the  defendant,  and  the  parties  wish 
the  further  prosecution  of  the  action  stopped.  Section  66  of 
the  Code  of  Civil  Procedure,  providing  for  attorney's  liens, 
does  not  contemplate  such  a  case.  May,  1886,  N.  V.  G.  Ct. 
Sp.   T.,  CahiU  v.  CahiH,  ix.  241. 

' Not  affected  by  appointment  of  receiver.    Where  a  railroad 

company  was  declared  insolvent  and  a  receiver  thereof  was 
appointed  pending  an  action  against  it  in  which  judgment  was 
thereafter  recovered  in  favor  of  the  company  for  costs  and  dis- 
bursements, and  one  Pool,  who,  as  attorney  for  the  company, 
recovered  said  judgment,  ga,ve  notice  to  the  plaintiff's  attorneys 
in  the  action  in  which  the  judgment  was  recovered,  that  he  had 
a  lien  upon  said  judgment  for  his  costs  therein,  and  that  the 
amount  of  the  judgment  be  paid  to  him,  and  the  plaintiff,  not- 
withstanding said  notice,  paid  the  amount  of  the  judgment  to 
the  receiver, — Held,  on  a  motion  by  the  receiver  to  be  allowed 
to  withhold  the  sum  so  paid  from  said  Pool,  and  that  the  sheriff 
be  directed  to  return  an  execution  issued  by  said  Pool  upon  said 
judgment,  as  satisfied,  upon  his  fees  being  paid,  that  said  Pool 
had  a  lien  for  his  costs  against  the  railroad  company,  and  the 
company,  if  not  dissolved,  could  not  deprive  him  of  them  or 
receive  them  of  the  other  party  to  the  action  who  was  adjudged 
to  pay  them,  after  notice  of  the  attorney's  lien,  to  the  depriva- 
tion of  the  attorney  who  recovered  them  ;  that  his  right  to  the 
costs  was  substantial  and  absolute  after  notice  ;  that  the  receiver 
had  not  any  title,  either  legal  or  equitable,  to  the  costs  ;  that  he 
took  the  same  title  the  corporation  had  in  its  lifetime,  and  took 
that  by  transfer,  and  could  have  no  better  right  than  the  cor- 
poration would  have  if  alive.  Also  Held,  that  it  was  competent 
and  proper  for  the  court  to  order  the  receiver  to  pay  the  costs 
he  had  received,  with  the  interest  thereon,  from  the  time  he 
received  them,  to  the  attorney  for  the  railroad  company,  and 
also  to  allow  the  sheriff  to  proceed  under  the  execution  issued  to 
him  by  said  attorney,  and  collect  his  fees  upon  the  amount  of 
the  judgment,  and  interest.  Oct.  1883,  Supm.  Ct.  JV.  Y.  Co.  Sp. 
T., //ire  Bailey,  iv.  140. 

• By  general  assignment.     An  attorney's  lien  is  not  affected  by 

a  general  assignment.  Feb.  1884,  iV.  F.  C.  Ct.  Sp.  T.,  Merchant 
V.  Sessions,  v.  24. 
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By  settlement.    The  lien  of  an  attorney  for  his  costs  and  upon 

a  judgment  recovered  by  him  is  not  affected  by  any  settlement 
between  the  parties.  Nov.  1883,  iV.  Y.  Super.  €'.,  Naylor  ». 
Lane,  v.  149. 

Equitable  assignment.  The  lien  of  an  attorney  on  a  judgment 
recovered  by  him,  for  the  amount  of  his  costs,  &c.,  is  well  settled, 
and  is  regarded  as  an  equitable  assignment  of  the  judgement  to 
him.  Nov.  1883,  N.  Y.  Super.  Gt.,  Naylor  v.  Lane,  v.  149; 
June,  1885,  N.  Y.  C.  Ct.  T,\  T.,  Kipp  v.  Bapp,  vii.  385  ;  June, 
1885,  C.  Ct.  Sp.  T.,  S.  0.,  vii.  389,  note. 

Costs  belong  to  attorney.    The  costs  of  an  action  belong  to  an 

attorney,  not  to  the  party.  Nov.  1883,  N  Y.  Super.  Ct.  Sp.  T., 
Carleton  v.  Goldman,  v.  153,  note. 

Set-off ;  when  prevents.  A  motion  to  set  off  judgments  will  be 
denied  where  one  is  for  costs  only,  and  the  offset  would  be  prej- 
udicial to  the  attorney  entitled  to  them.  Dec.  1883,  N.  Y.  C.  Ct. 
Sp.  T.,  Linderman  v.  Foote,  v.  154,  note,-  Nov.  1883,  N.  Y, 
Super.  Ct.,  Naylor  v.  Lane,  v.  149. 

— —  Id.  Amotion  to  set  off  judgments,  being  discretionary,  should 
be  denied  where  one  of  the  judgments  is  entirely  for  costs.  Nov. 
1?83,  N.  Y.  Super.  Sp. ,  Carleton  v.  Goldman,  v.  153,  nofe. 

Action  on  undertaking.    The  defendant  in  an  action  on  an 

undertaking  given  to  procure  an  injunction  is  not  precluded 
from  interposing  a  counter-claim  by  the  fact  that  the  attorneys 
for  the  plaintiff  claim  a  lien  upon  such  undertaking  for  their 
services  as  attorneys  in  the  action  in  which  the  undertaking  was 
given  ;  such  action  not  being  brought  in  the  names  of  the  attor- 
neys and  no  notice  of  the  lien  having  been  given.  Nov.  1885, 
N.  Y.  C.  Ct.,  Lablache  v.  Kirkpatrick,  viii.  256. 

Notice  of  lien  ;  not  necessary.  Where  costs  only  are  awarded  in  an 
action,  an  attorney,  to  protect  his  lien  thereon,  is  not  bound  to 
give  notice  thereof,  Oct.  1882,  Sapm.  Ct.  1st.  Dej^t.,  Maloughney  v. 
Kavanagh,  iii.  253  ;  Nov.  1883,  N.  Y.  Super.  Ct.,  Naylor  v.  Lane, 
v.,  149  ;  Oct.  1883,  Supm.  Ct  N.  Y.  Co.  Sp.  T.,  In  r,e  Bailey,  iv. 
140  ;  June,  1885,  N.  Y.  C.  Ct.  Tr.  T.,  Kipp  v.  Eapp,  vii.  385. 

■ Id.  Notice  of  an  attorney's  lien  for  his  compensation  is  neces- 
sary where  no  lien  is  expressly  given  by  statute.  Nov.  1885, 
■     N.  Y.  C.  Ct.  Tr.  T.,  Lablache  v.  Kirkpatrick,  viii.  256. 

Id.     Notice  of  an  attorney's  lien  for  his  compensation,  under 

section  66  of  the  Code  of  Civil  Procedure,  need  not  be  given  to 
protect  the  lien  against  a  settlement  by  the  parties.  The  defend- 
ant who  chooses  to  settle  with  the  plaintiff  without  notice  to  the 
attorney,  does  so  at  his  own  risk  ;  the  law  having  given  him  suf- 
ficient notice  to  put  him  on  his  guard.  April,  1884,  C.  Ct. 
Brooklyn  Sp.  T.,  Coster  «.  Greehpoint  Ferry  Co.,  v.  146. 
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• Id,    "Where  attorneys  claim  to  have  a  lien  npon  an  nndertaking 

given  to  procure  an  injunction,  the  damages  resulting  from  which 
consist  in  a  large  part  of  counsel  fee,  notice  of  lien  is  nexjessary. 
Nov.  1885,  N.  Y.  C.  Cl.,  Lablache  v.  Kirkpatrick,  viii.  256. ' 

Enforcing  lien ;  by  action  under  Code  Civ.  Pro.  §  738.  Chapter  738 
of  the  Laws  of  1869. — which  provides  for  enforcement  of  posses- 
sory liens, — apj^lies  only  to  liens  upon  chattel  property.  Mere 
choses  inaction, — such  as  notes  or  demands,  placed  in  the  attor- 
ney's hands  for  collection, — are  not  "chattel  property,"  and 
therefore  not  within  the  statute.  June,  1882,  U.  S.  Dist.  Ci., 
Matter  of  Wilson,  ii.  343. 

Leave  of  court  necessary.     Before  the  Code  gave  an  attorney 

a  lien  upon  his  client's  cause  of  action  for  his  costs,  the  proper 
practice,  where  the  parties  settled  the  action  without  paying  him 
his  costs,  was  for  him  to  apply  for  leave  to  proceed  in  the 
action  for  the  purpose  of  collecting  his  costs.  This  application 
could  only  be  made  upon  notice  to  the  plaintiff  and  the  defend- 
ant, and  the  court  examined  fu^y  into  the  facts  and  circumstances 
connected  with  the  settlement  and  its  effects  upon  the  attorney, 
and  if  it  was  a  fraud  upon  him,  he  was  allowed  to  proceed  with 
the  action,  or  upon  the  judgment,  if  one  had  been  entered,  and 
to  collect  his  costs  from  the  defendant.  But  without  such  per- 
mission, he  was  not  allowed  to  move  in  the  action  for  any  pur- 
pose. The  Code  has  not  changed  the  practice  in  this  particular, 
and  it  is  still  necessary  for  the  attorney  to  procure  the  consent 
of  the  court,  before  he  can  proceed  in  the  action  afterthe  parties 
have  settled  it.  Ojt.  1882,  Supm.  Gt.  ith  DepL,  Dimick  ».  Cooley, 
iii.  141. 

Id.    Where  an  attorney's  own  client  has  released  the  defendant 

from  the  costs  of  an  action  settled  between  them  without  the 
assent  of  the  attorney,  he  should  not  be  permitted  to  i^roceed 
against  her  and  charge  her  with  costs,  unless  it  is  first  made 
to  appear  that  such  permission  is  necessary  to  secure  his  costs, 
and  enable  him  to  enforce  the  lien  which  he  has  upon  the  cause 
of  action.  In  equity,  he  should  be  required  to  proceed  against 
the  plaintiff,  his  debtor,  and  the  lien  which  he  has  upon  the 
papers,  &c.,  in  his  hands  belonging  to  her,  before  he  is  permitted 
to  proceed  against  the  defendant  for  the  purpose  of  enforcing 
his  lien.   Id. 

Id.    Entering  judgment.    Where  the  parties   to   an    action 

settled  it  in  disregard  of  any  right  the  plaintiffs  attorney 
might  have,  and  he,  before  notice  of  such  settlement,  entered 
judgment  in  default  of  an  answer, — Held,  on  a  motion  to  open 
the  default,  that  the  proceedings  of  the  attorney  were  regular, 
though,  if  he  had  known  of  the  settlement,  the  better  practice 
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would  have  been  to  have  applied  to  the  court  for  leave  to  pro- 
ceed in  such  manner  as  it  might  direct  for  the  enforcement  of 
the  lien ;  that  the  judgment  should  stand  to  be  thereafter 
used  in  such  way  as  may  be  permitted  on  the  application  of  the 
attorney  ;  that,  if  he  should  neglect  to  apply,  the  defendant 
might  seek  relief  in  some  appropriate  form,  and  that  execution 
must  be  stayed  until  the  further  order  of  the  court.  April, 
1884,  C,  Gt.  Brooklyn,  Sp.  T.,  Coster  v.  Greenpoint  Ferry  Co., 
v.  146. 

Id.    "Where  the  parties  to  an  action  settled  it  for  less  than  the 

amount  claimed  in  the  complaint,  without  the  concurrence  of 
the  plaintiffs  attorneys,  and  the  costs  of  the  action  were  not 
regarded  by  either  party,  and  the  plaintiff's  attorneys'  lien 
therefor  was  not  satisfied, — Held,  that  the  plaintiff's  attorneys 
were  not  bound  to  stay  proceedings  in  the  action  or  to  dis- 
continue without  costs,  and  were  not  irregular  in  entering 
judgment  in  default  of  an  answer  ;  that  the  settlement  was  not 
a  bar  to  the  action  from  the  time  of  its  beginning  but  to  the 
continuance  of  the  action  after  the  settlement,  and  involved  the 
defendant's  paying  the  costs  to  the  time  of  the  settlement  at 
least,  unless  he  alleged  and  proved  that  the  compromise  in- 
cluded the  costs.  Jan.  1883,  N.  Y.  Super.  Ct.,  Albert  Palmer 
Co.  V.  Van  Orden,  iv.  44. 

Id.    An  action  brought  to  recover  $87.50  and  interest,  was 

settled  by  the  parties  for  ^50.  The  plaintiff  s  attorneys,  who 
had  no  part  in  the  settlement,  upon  learning  of  it,  gave  notice 
that  they  had  a  lien  upon  the  cause  of  action  for  their  fees  and 
costs.  They  had  agreed  with  the  plaintiff  that  their  fees  should 
be  all  over  $50  recovered  in  the  action,  and  taxable  costs,  and 
upon  the  defendant's  failure  to  answer  they  entered  judgment 
for  $87.50  amount  of  claim,  $11.19  interest,  and  $18.58  costs,  and 
gave  the  defendant  a  certificate  that  the  judgment  had  been 
partially  satisfied  by  the  payment  of  $50  on  account, — Held,  on 
a  motion  to  open  the  defendant's  default  for  the  purpose  of 
allowing  him  to  plead  the  settlement,  that  the  attorneys'  lien 
was  upon  the  actual  cause  of  action,  and  not  upon  the  alleged 
cause  of  action  ;  that  there  was  no  proof  that  the  plaintiff  had 
other  than  a  legal  right  to  recover  $50  ;  that  neither  the  com- 
plaint nor  the  defendant's  default  in  answering,  proved  that 
the  amount  claimed  was  owing  in  view  of  the  settlement ;  that 
the  plaintiff's  attorney  must  show  that  the  amount  claimed  was 
due,  and  this  could  not  be  done  by  proceeding  with  the  action 
at  the  expense  of  both  parties  ;  that  the  attorney  had  a  lien  for 
bis  taxable  costs,  and  if  the  judgment  had  been  only  for  $50y 
the  amount  of  the  settlement  and  costs,  and  satisfied  as  to  the 
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amount  of  the  $50,  the  defendant  would  not  have  been  entitled 
to  any  relief  ;  that  the  judgment  should  be  modified  so  as  to 
reduce  the  recovery  to  ?50  and  taxable  costs.  Jwu  1883,  N.  Y. 
Super.  Ct.,  Albei-t  Palmer  Co,  v.  Van  Orden,  iv.  44. 

-  Supplementary  proceeding's.  An  attorney  has  a  lien  upon  a 
judgment  recovered  by  him  for  his  costs,  which  may  be  enforced 
by  supplementary  proceedings,  and  which  is  not  affected  by  the 
fact  that  his  client  has  made  a  general  assignment  for  the  bene- 
fit of  his  creditors.  Feb.  1884,  N.  Y.  C.  Ct.  Sp.  T.,  Merchant  ^?. 
Sessions,  v.  24. 

-  Id.  Where  an  attorney  recovered  a  judgment  for  one  A.  M.  and 
S.  L.  M.,  and  subsequently  procured  an  order  for  the  examina- 
tion of  the  judgment  debtor,  in  which,  after  setting  forth  the 
recovery  of  the  judgment  and  other  jurisdictional  facts,  he 
stated  "  that  deponent  was  the  attorney  for  said  plaintiffs  in  the 
action  in  which  said  judgment  was  recovered,  and  by  reason 
thereof  acquired  a  lien  thereon  for  his  costs  and  fees,  of  the 
existence  of  which  lien  he  has  given  the  defendant  due  notice  ; 
that  the  amount  of  his  costs  is  $19.47,  and  the  amount  of  his 
fees,  by  agreement  with  plaintiff,  is  $147.15,  no  part  of  which 
fees  or  costs  have  been  paid  deponent ;  that  these  proceedings 
are  brought  for  the  purpose  of  collecting  said  fees  and  costs," 
and  it  appeared  that  the  judgment  creditors  had,  before  the 
order  was  granted,  made  an  assignment  for  the  benefit  of  their 
creditors, — Held,  that  as  the  attorney  was  not  attempting  to  col- 
lect the  judgment  generally,  but  simply  to  enforce  his  lien  for 
costs  and  fees,  the  order  for  that  purpose  should  be  sustained 
and  the  examination  must  proceed.     Id. 

-  By  action  on  undertaking'.  Where,  in  an  action  upon  an 
undertaking  on  appeal  to  recover  costs  awarded  the  plaintiff  on 
the  affirmance  of  the  judgment  appealed  from,  the  plaintiff's 
attorney,  upon  proof  that  he  was  the  attorney  for  the  plaintiff 
on  such  appeal,  and  had  not  been  paid  his  disbursements  or  for 
his  services,  and  had  brought  the  action  on  the  undertaking  in 
the  name  and  with  the  consent  of  the  plaintiff,  for  the  purpose 
of  enforcing  his  lien  for  costs,  and,  upon  the  consent  of  the 
plaintiff  to  the  granting  of  the  motion,  moved  that  he  be  permit- 
ted to  prosecute  and  continue  the  action  for  his  own  benefit  in  the 
name  of  the  plaintiff, — Held,  that  an  attorney  has  a  lien  not  only 
upon  the  judgment  but  upon  all  incidents  of  the  judgment 
and  securities  for  its  payment,  and  may  commence  and  main- 
tain an  action  in  the  name  of  his  client  for  the  purpose  of  en- 
forcing any  lien  he  may  have  for  costs,  and  the  motion  was  prop- 
erly granted  ;  that  the  granting  of  the  motion  did  not  decide  any 
of  the  issues  nor  of  the  points  of  difference  between  the  parties. 
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,nor  did  it  estop  the  defendants  from  urging  upon  a  trial  any 
objection  they  may  have  against  the  plaintiff's  right  to  recover 
or  the  attorney's  right  to  enforce  his  lien.  May,  1885,  N.  Y.  C. 
CL,  Kipp  V.  Bapp,  vii.  316. 

Id.    In  such  a  case,  the  fact  that  the  attorney  obtained  an  order 

after  issue  joi:  ed  permitting  him  to  prosecute  the  action  for  the 
enforcement  of  his  lien,  did  not  alter  the  legal  status  of  the 
parties  to  the  action,  or  vest  in  the  plaintiff  a  cause  of  action. 
June,  1885,  iV.  F.  C.  Ct.  Ti\  T.,  Kipp  v.  Rapp,  vii.  385. 

Id.  Where  the  plaintiff  in  an  action,  after  recovering  judg- 
ment therein,  assigned  his  cause  of  action ,  etc. ,  to  one  "P.," 
and  the  action  "was  thereafter  continued  in  the  name  of  the  orig- 
inal plaintiff,  and  a  judgment  for  costs  in  his  favor  recovered  in 
the  court  of  appeals,  which  he  also  assigned  to  said  "P.,"  and 
thereafter  an  action  was  brought  in  the  name  and  with  the  con- 
sent of  the  original  plaintiff  by  his  attorney,  who  was  the  attor- 
ney of  record  for  the  respondent  on  said  appeal,  to  recover  from 
the  sureties  on  appeal  the  amount  of  said  judgment, — Held,  that 
the  action  could  not  be  maintained  ;  that  the  attorney,  being  the 
equitable  owner  of  the  judgment,  should  have  brought  the 
action  in  his  own  name.     Id. 

• Id.    Where  attorneys  claim  to  have  a  lien  upon  an  undertaking 

given  to  procure  an  injunction,  the  damages  resulting  from 
which  consist  in  a  large  part  of  counsel  fee,  the  lien  should  be 
enforced  in  an  action  brought  for  that  purpose  by  the  attorneys ; 
and  it  seems  that  in  such  an  action  a  counter-claim  existing 
against  the  defendant  in  the  actipn  in  which  the  undertaking 
was  given  would  be  of  no  avail.  Nov.  1885,  N.  Y.  C.  Ct., 
Lablache  v.  Kirkpatrick,  viii.  256. 

Id.  An  attorney  who  has  a  lien  for  his  services  upon  a  judg- 
ment recovered  for  his  client,  may  take  an  assignment  of  said 
judgment  with  the  undertakings  in  the  action  in  payment  for 
his  services  and  may  thereupon  bring  an  action  on  the  under- 
taking in  his  own  name.  May,  1883,  iV.  Y.  Super.  Ct.,  Newberg 
V.  Schwab,  v.  19. 

Setting  aside  satisfaction  of  judgment.  Where  the  plaintiff  in 
an  action  was  insolvent  and  the  attorney  had  recovered  a  judg- 
ment for  costs  therein  on  which  he  had  a  lien, — Held,  that  a 
satisfaction  of  the  judgment  executed  by  one  to  whom  the 
plaintiff  had  assigned  the  judgment,  should  be  set  aside.  June, 
1885,  N.  Y.  C.  Ct.  Sp.  T.,  Kipp  v.  McLean,  vii.  389,  ncte. 

Amount,  how  determined.  In  case  of  a  settlement  after  suit  brought, 
but  before  judgment,  one  mode  of  determining  the  amoimt 
and  validity  of  the  attorney's  lien  would  be  to  order  a  reference 
to  take  proof  and  report  on  the  subject,  giving  the  defendant  an 
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opportranity  to  be  heard  with  such  testimony  as  it  might  be 
able  to  submit.  April,  1884,  C.  Ct.  Brooklyn,  Sp.  T.,  Coster  v. 
Greenpoiut  Ferry  Co.,  v.  146. 

AUCTIONEER. 

Action  on  bond  of ;  by  whom  brought.  An  action  may  be  main- 
tained by  one  who  has  lost  his  property  by  the  dishonest  and 
fraudulent  acts  of  an  auctioneer,  on  a  bond  given  by  the  auc- 
tioneer to  the  mayor,  &c.  of  the  city  of  New  York,  which  the 
statute  (Lmrs  of  1853,  chap.  138),  requires  before  a  license  to 
engage  in  the  business  of  an  auctioneer  can  be  granted,  and  that, 
although  there  has  been  no  assignment  of  the  bond  from  the 
mayor,  etc.  to  the  plaintiflf.  The  bond  was  intended  to  indem- 
nify persons  losing  property  by  the  dishonest  acts  of  the 
auctioneer,  and  the  mayor,  etc.  is  merely  their  trustee.  JSTov. 
1884,  N.  Y.  C.  a.  Sp.  T.,  Viadero  v.  Morton,  vi.  238. 

Against  whom.  It  is  not  necessary,  in  an  action  on  an  auc- 
tioneer's bond,  to  make  all  the  obligors  in  the  bond  parties  to 
the  action,  but  the  plaintiff  may  select  as  defendants  any  or  all 
of  ihe  parties  liable  upon  the  bond.     Id. 

What  acts  make  surety  liable.  The  conversion,  by  an  auc- 
tioneer, of  property  or  the  proceeds  of  property  given  to  him 
for  sale  is  a  "  fraudulent  and  dishonest  practice  "  within  the 
meaning  of  the  bond  which  the  law  requires  an  auctioneer  to 
give  before  he  can  engage  in  that  business  in  the  city  of  New 
York.    Id. 

AWARD. 
See  Appeal. 

BAIL. 

Exoneration  of ;  statute  governing.  The  exoneration  of  bail  is 
governed  by  the  provisions  of  the  Code  of  Civil  Procedure  in 
force  at  the  time  application  therefor  is  made,  and  not  by  the 
law  as  it  existed  when  the  undertaking  was  given.  Nov.  1884, 
N.  Y.  C.  a,  and  March,  1885,  N.  Y.  C.  P.,  Walsh  v.  Schulz, 
vii.  209. 

" Id.    The  Code  of  Civil  Procedure  contains  the  only  authority 

for  exonerating  bail,  and  they  must  bring  themselves  within  its 
provisions,  or  their  application  for  exoneration  must  be  denied. 
June,  1884,  N.  Y.  C.  Ct.  Sp.  T.,  Walsh  v.  Schulz,  v.  357  ;  affi'd, 
vii.  209. 

Death  of  prisoner.    Where,  on  a  motion,  in  an  action  against 

bail,  to  exonerate  them  on  accout  of  the  death  of  their  principal, 
it  appeared  that  such  death  occurred  twenty-one  days  after  the 
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commencement  of  the  action, — Held,  that  the  bail  should  not  be 
exonerated  ;  that  under  the  present  Code  the  right  to  auch 
exoneration  was  limited  to  cases  where  such  death  occurs  before 
the  time  to  answer  expires,  and  that,  even  under  the  Code  of 
Procedure,  the  exoneration  was  not  authorized,  as  the  principal 
died  more  than  twenty  days  after  the  action  was  commenced. 
Nov.  1884,  N.  Y.  C.  Cf.,  and  3Im'ch,  1885,  K  Y.  C.  P.,  Walsh  v. 
Schulz,  vii.  209;  a^gS.  C.  {Ju7ie,  1884,  N.  Y.  C.  Ct.  Sp.  T.),  v. 357. 

Imprisonment  on  criminal  charge  after  escape.  The  provi- 
sions of  section  600  of  the  Code, — that  if  a  defeccfant,  after  his 
discharge  upon  bail  is  imprisoned  upon  a  criminal  charge,  etc., 
the  court  in  which  an  action  against  the  bail  is  pending  may, 
before  the  expiration  of  the  time  to  answer  and  upon  notice  to 
the  adverse  party,  make  such  an  order  for  the  relief  of  the  bail 
as  justice  requires,— applies  only  when  the  defendant  was  dis- 
charged in  such  a  manner  upon  bail  as  relieved  the  sheriff  from 
liability.  Accordingly, — Held,  in  a  case  where  a  dofendant 
imprisoned  under  an  order  of  arrest  escaped  to  another  State, 
where  he  was  arrested  and  imprisoned  upon  conviction  of  a 
criminal  offense,  that  a  motion  for  the  relief  of  the  sheriff  under 
section  600  was  properly  denied.  Nov.  1882,  N.  Y.  C.  P., 
Nehresheimer  v.  Bowe,  iii.  363. 

Sheriff  must  accept  snfB.cient  bail.  Where  one  arrested  on  mesne 
process  offers  sufficient  bail,  the  sheriff  must  take  it,  and  dis- 
charge him  ;  it  is  not  discretionary  with  him  whether  he  will  do 
so  or  not.     March.  1882.  Ct.  App.,  Arteaga  v.  Flack,  ii.  152. 

Justification  ;  opening  default.  Where  the  defendant  in  an  action 
was  arrested  under  an  order  of  arrest  granted  therein,  and  gave 
bail,  which  was  excepted  to  by  plaintiff,  and  notice  of 
justification  given,  and  the  bail  was  allowed  upon  i^laintiff's 
default  in  appearing  at  the  time  and  place  set  for  the  justification, 
and  the  bail-piece  was  approved  and  filed, — Hp,  d,  that  a  motion, 
by  plaintiff,  to  open  such  default  was  properly  denied  ;  that  the 
sheriff  occupied  the  position  of  a  surety,  and  his  rights  are 
sirictissimi  juris ;  being  once  discharged  from  his  liability,  it 
cannot  be  be  revived  against  his  objection.  Mu>/,  1883.  Ct.  App., 
Lewis  V.  Stevens,  iv.  224. 

■ Adjourning.  When  a  defendant  arrested  in  mesne  proceedings 

gave  bail  and  was  released,  and  the  plaintiff  served  notice  of  non- 
acceptance,  and  afterwards  by  stipulation  extended  the  time  to 
serve  notice  of  justification, — Held,  that  there  was  not  such  a 
failure  to  justify,  as  would  make  the  sheriff  liable  as  bail  with 
the  right  to  arrest  and  detain  his  principal.  March,  1882,  Ct. 
App.,  Arteaga??.  Flack,  ii.  152. 

Ee-arresting  after  discharge  on  bail.   A  sheriff  who  has  arrested  a 
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defendant  under  an  order  in  a  civil  action,  and  discharges  him 
on  receiving  bail,  has  no  right  to  re-arrest  him  until  the  bail  has 
failed  to  justify.     Id. 

Defense  in  action  against  sheriff  on  liability  as  bail.  In  an  action 
against  a  sheriflf  on  his  liability  as  bail,  his  answer  alleged  tlmt 
an  execution  issued  by  plaintiff  against  the  person  of  his  ])rin- 
cipal  and  by  the  sheriff  returned  "  defendant  not  found  "  was 
so  returned  by  the  deputy  sheriff  at  the  request  and  by  the 
direction  of  the  plaintiff's  attorney,  in  order  that  this  action 
might  be  commenced,  and  that  this  was  done  without  the  know- 
ledge or  consent  of  the  defendant, — Held,  that  the  answer  was 
good,  and  alleged  a  good  defense.  A  direction  to  the  sheriff  to 
prevent  the  service  of  the  writ  is  a  defense  to  the  bail,  although 
neither  fraud  nor  collusion  is  alleged.  April,  1882,  Ct.  App., 
Douglas  V.  Haberstro,  ii.  186. 

Id.  Secdon  599  of  the  Code, — which  provides  that  "  in  an  action 

against  bail  it  is  a  defense,"  among  other  things,  "that  a  direc- 
tion was  given,  or  other  fraudulent  or  collusive  means  were  used, 
by  a  plaintiff  or  his  attorney  to  prevent  the  service"  of  the 
execution, — does  not  restrict  the  general  words  of  section  595, 
which  confers  upon  the  sheriff,  liable  as  bail,  all  the  rights  and 
privileges  of  bail.     Id. 

Waiving  sheriff's  liability.  Where  a  sheriff,  liable  as  bail,  has  forty 
days  in  which  to  arrest  the  prisoner  under  an  execution  issued 
against  his  person,  and  the  plaintiff's  attorney  directs  the  sheriff 
to  forthwith  return  the  execution  "  defendant  not  found,"  and 
he  does  so, — Held,  that  such  direction  is  a  waiver  of  the  sheriha 
liability  as  bail.    Id. 

See  Escape  ;  Jail  TiTbebtces  ;  PiiEADiNGS. 

BANK. 

See  Attachment  ;  Coepoeation. 

BANKETJPTCY. 

Assignee  ;  power  of,  under  act  of  1841.  An  assignee  in  bank- 
ruptcy, under  the  act  of  1841,  held  a  statutory  title  to  the  real 
estate  of  the  bankrupt  as  trustee,  not  only  for  the  creditors,  but 
for  the  bankrupt  also.  His  power  to  deal  with  the  estate  was  lim- 
ited and  defined  by  the  statute,  and  he  had  no  authority  to  sell 
it  except  upon  an  order  of  the  bankrupt  court  in  which  the  time 
and  manner  of  sale  should  be  fixed  and  determined.  Accord- 
ingly,— Held,  where  an  order  did  not  fix  the  time  and  place  of 
sale,  but  they  were  determined  by  the  assignee,  that  the  sale 
was  void ;  that  no  subsequent  act  of  the  court  could  cure  the 
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defect,  as  it  was  jurisdictional,  and  it  could  be  raised  whenever 
and  wherever  the  title  claimed  under  such  sale  was  brought  in 
question.     Oct.  1882,  Gl,  App.,  Smith  v.  Long,  iii.  396. 

• Takes  estate  subject  to  liens.      An  assignee  in  bankruptcy 

takes  the  bankrupt's  estate  charged  with  the  legal  or  equitable 
liens  existing  in  favor  of  a  creditor  of  the  bankrupt.  June,  1882, 
U.  S.  Dist.  a..  Matter  of  Wilson,  ii.  343. 

Cannot  enlarge  lien.     If  terms  of  an  agreement  entered  into 

by  the  assignee  of  a  bankrupt  with  a  creditor,  without  the 
approval  of  the  court,  are  such  as  to  enlarge  the  lien  of  the  cred- 
itor, it  will  not  bind  the  bankrupt's  estate.     Id. 

Discharge  ;  when  judgment  discharged.  If  a  debt  is  discharged 
in  proceedings  under  the  bankruptcy  law,  a  judgment  recovered 
thereon  after  adjudication,  but  before  discharge  of  bankrupt,  is 
also  discharged.  Oct.  1882,  Supm.  Ct.  1st  Dept.,  Arnold  v. 
Oliver,  ii.  457. 

- —  Id. ;  debt  fraudulently  contracted.  Where,  on  a  motion  by  a 
judgment  debtor  to  discharge  a  judgment  of  record  under  sec- 
tion 1268  of  the  Code  of  Civil  Procedure,  on  the  ground  that  he 
had  been  discharged  in  bankruptcy,  it  appeared  that,  although 
the  action  was  to  recover  on  contract  for  goods  sold  and  deliv- 
ered, and  money  loaned,  that  an  order  of  arrest  was  granted  in 
the  action  on  the  ground  the  sales  and  loans  were  induced  by 
the  false  and  fraudulent  representations  of  the  judgment  debtor, 
and  that  he  had  removed  and  concealed  his  property  for  the  i^ur- 
pose  of  defrauding  his  creditors, — Held,  that  the  debt  was  not 
discharged  by  the  proceedings  in  bankruptcy,  and  the  motion 
should  be  denied  ;  that  purchases  made  with  the  intent  of  not 
paying  for  them  are  f raudidently  contracted,  and  debts  thus  con- 
tracted are  not  discharged  by  a  discharge  in  bankruptcy  ;  that  the 
judgment  did  not  merge  the  alleged  fraud,  and  the  court  can,  for 
the  purpose  of  the  bankruptcy  statute,  go  behind  the  judgment  to 
see  whether  the  claim  upon  which  it  was  recovered  was  created  by 
fraud.  June,  1884,  N.  Y.  C.  Ct.  Sp.  T.,  Kaufman  v.  Lindner, 
vi.  148. 

• "When  void  as  to  creditors  not  notified.    Where  a  bankrupt 

willfully  and  fraudulently  omitted  the  names  and  claims  of  cer- 
tain of  his  creditors  from  his  schedule  of  debts,  and  gave  them  no 
notice  of  the  application  for  his  discharge,  the  discharge  can  bo 
attacked  by  them  after  his  decease  in  a  proceeding  in  the  sur- 
rogate's court  for  the  settlement  of  his  estate,  and,  so  far  as  the 
discharge  affects  such  creditors,  it  is  inoperative.  July,  1884, 
Star.,  Ct.  Kings  Co.,  Estate  of  Le  Baron,  vi.  62. 
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BAR. 

See  Estoppeij  ;  Judoment  ;  Offer  of  Jixdgment. 

BATTERY. 

See  AsaA.iiLT  akd  Battebt. 

BETTING  AND  GAMING. 

Defense  arising  out  of  State.  Where  in  an  action  brought  to 
recover  on  notes  made  in  Massachusetts  the  answer  alleged  that 
at  the  time  of  giving  the  notes  the  defendant  was  engaged  in  an 
unlawful  business  in  said  State  called  the  "  bucket  shop  "  busi- 
ness, consisting  of  the  purchase  and  sale  of  stocks  in  fractional 
quantities  on  margins  without  an  actual  delivery  at  any  time, 
and  that  the  plaintiff  was  a  customer  of  the  defendant  therein, 
and  that  the  transactions  which  resulted  in  the  giving  of  the 
notes  were,  to  plaintiff's  knowledge,  gambling  transactions  and 
illegal  and  void  ;  that  the  notes  were  made  without  other  con- 
sideration, and  were  therefore  illegal  and  void,  and  that  the 
plaintiff  knew  it, — Held,  that  the  defendant  must  show  on  the 
trial  that  the  transactions  were  void  in  Massachusetts,  and  that 
the  plaintiff  could  only  recover  his  money  under  the  statute  as 
to  betting  and  gambling,  by  disaffirming  the  contracts, — i.  e.,  the 
notes.  2^ov.  1884,  N.  Y.  Super.  Ct.,  Nichols  v.  Lumpkin,  vii.  1. 
See  Artcest. 

BILL  OF  PARTICULARS. 

In  general.  The  difference  between  an  action  on  an  account  and 
on  a  claim  of  a  party  pointed  out.  March,  1884,"  N.  Y.  C.  P., 
Candee  v.  Doyiilg,  v.  92. 

Stay  of  proceedings.  Where  a  defendant,  after  his  time  to  ans- 
wer had  expired,  obtained  an  order  that  the  plaintiff  serve  a  bill 
of  particulars  of  his  claim,  or  show  a  cause,  on  a  day  therein 
named,  why  he  should  not  be  required  to  do  so,  and  staying  his 
proceedings  xmtil  the  further  order  of  the  court,  and  the  plaintiff 
thereupon  served  a  bill  of  particulars,  obtained  an  ex  parte  order, 
vacating  the  stay  and  entered  judgment, — Held,  that  the  plaintiff 
had  a  legal  right  so  to  do  ;  that  the  stay  of  proceedings  did  not 
operate  as  an  extension  of  time  to  answer.  Sept.  1884,  City  Ct., 
Sniffin  V.  Peck,  vi.  188. 

Object  of.     The  object  of  a  bill  of  particulars,  whether  required  of 
the  plaintiff  or  the  defendant,  is  that  the  other  party  shall  not 
be  taken  by  surprise  from  the  generality  of  the  pleadings.    Jan. 
1883,  N.  Y.  'c.  P.,  Stevens  v.  Webb,  iv.  64. 
Vol,.  X— 22 
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Scope  and  nature.    A  bill  of  particulars  is  neitlier  given  nor 

required  for  the  purpose  of  disclosing  to  an  adverse  party  the 
case  relied  upon  or  the  proof  to  sustain  the  same  ;  its  entire 
scope  and  nature  is  to  furnish  information  to  an  opponent  and 
to  the  court  of  the  specific  propositions  for  which  the  party 
contends.     Id. 

When  ordered  ;  action  for  conversion.  In  an  action  by  an  unincor- 
porated association  against  its  treasurer  to  recover  moneys 
claimed  to  have  been  converted  by  him  to  his  own  use,  or  which, 
by  wrongful  neglect  of  his  office,  he  allowed  the  financial  secre- 
tary to  convert  to  his  own  use,  the  plaintiff  should  be  required 
to  furnish  to  the  defendant  a  bill  of  particulars  of  the  moneys 
claimed  to  have  been  collected  by  him,  of  the  sums  that  the 
plaintiff  acknowledges  to  have  received  from  him,  and  of  the 
moneys  received  by  financial  secretary  which  the  defendant 
should  have  collected  from  him,  showing  dates,  amounts 
and  names  of  those  paying.  In  such  a  case,  thjere  is  no  presump- 
tion that  the  defendant  has  information  of  the  moneys  which 
he  has  collected,  but  has  not  accounted  for,  becaisse  it  is  not 
to  be  presumed  in  advance  of  the  trial  that  he  has  been  guilty 
of  such  breach  of  trust,  and  that,  therefore,  he  must  know  the 
particulars  of  his  guilt.  May,  1884,  N.  Y.  G.  P.,  Orden  Ger- 
mania  v.  Devender,  vi.  161. 

Crim.  con.     Where,  in  an  action  for  damages  for  the  seduction 

of  i^laiutiflf's  wife  by  defendant,  the  complaint,  verified  May 
23,  1881,  set  up  that  the  acts  complained  of  took  place  "  on  or 
about  the  10th  of  December,  1878,  and  in  the  fall  of  1879,  and 
in  every  month  in  the  year  1880,  and  at  divers  other  times 
since  the  10th  of  December,  1878,"  but  did  not  state  where, — 
Held,  that  a  bill  of  particulars  of  particular  times  and  places  at 
which  plaintiff  expect  or  intends  to  prove  that  such  acts  took 
place,  should  be  gi-anted.  Oct.  1882,  Supm.  Ct.  1st  Dept.,  Shaf- 
fer V.  Holm,  iii.  81. 

Divorce.    Instance  of  an  action  for  divorce,  in  which  it  was 

held  that  the  complaint  was  not  sufficiently  definite  and  certain, 
and  that,  therefore,  a  motion  for  a  bill  of  particulars,  the  den 
of  which  was  necessitated  by  irregularities  in  the  moving  paper8|i; 
should  be  denied  without  prejudice  to  another  motion  therefor.' 
March,  1885,  Supm.  Ct.  Saratoga  Sp.  T.,  Gridley  v.  Gridley,  vii, 
215. 

• Ejectment.    It  seems,  that  in  an  action  of  ejectment  a  bill  of 

particulars  of  the  claim  of  either  party  to  the  land  in  suit  may 
be  required.     Jan.  1883,  N.  Y.  C.  P.,  Stevens  v.  Webb,  iv.  64. 

Libel.    Instance  of  an  action  against  a  mercantile  agency    for 

libel,  in  which  it  was  held  that  an  order  requiring  the  plaintiff 
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to  serve  "  upon  the  defendant's  attorney  a  bill  of  particulars 
specifying  every  person  and  firm  to  whom,  he  intended  to  prove 
the  alleged  libelous  statements  were  published,  and  giving  the 
names  of  the  towns  and  cities  in  which  such  persons  respect- 
ively resided  or  had  a  place  of  business,"  was  properly  granted. 
Feb.  1884,  Supm.  Ct.  Ut  Dept,  Kranz  v.  Dun,  viii.  403. 

—  Id.  Where,  in  an  action  for  libel  brought  by  a  charitable  in- 
stitution, the  complaint  alleged  that  by  reason  of  the  publica- 
tion persons  have  declined  to  make  charitable  donations  to  it 
which  it  would  otherwise  have  received,  and  two  of  these  persons 
were  named  in  the  complaint,  and  others  referred  to  as  John 
Doe  and  Eichard  Boe,  and  others  whose  names  are  unknown  to 
plaintiff, — Held,  that  an  order  was  properly  made  requiring  the 
plaintiff  to  serve  a  bill  of  particulars  or  a  statement  of  the  names 
of  the  persons,  who,  on  account  of  the  publication,  declined  to 
make  contributions  to  or  for  the  benefit  of  the  plaintiff.  March, 
1885,  Svpm.  Ct.  Ist  Dept.,  New  York  Infant  Asylum  v.  Eoosevelt, 
vii.  307. 

—  Against  sheriff  to  recover  property  attached.  In  an  action 
by  an  assignee  for  the  benefit  of  creditors  against  a  sheriff  for 
taking  personal  property  under  an  attachment  against  the 
assignor,  and  converting  it,  the  sheriff  is  not  entitled  to  a  bill  of 
particulars  of  the  items  of  the  stock  of  goods  so  seized  and  con- 
verted; but  where  apart  of  the  goods  were  returned  to  the  plaint- 
iff after  the  commencement  of  the  action  and  accepted  by  him, 
he  should  be  required  to  furnish  a  bill  of  particulars  of  the 
goods  so  returned.  Bbadt,  J.  (Dissenting), — Held,  that  the 
plaintiff  should  furnish  a  statement  in  writing  of  the  property 
alleged  to  have  been  carried  away  and  converted  by  the  defend- 
ant, together  with  a  statement  of  the  alleged  value  of  su3h  arti- 
cle, piece  or  portion  of  the  property  so  alleged  to  have  been 
taken.     Oct.  1884,  Supm.  Ct,  Hayes  v.  Davidson,  vi.  330, 

—  Slander ;  defense  of  justification.  Where,  in  an  action  for 
slander,  the  answer  sets  up  matters  in  justification,  but  does  not 
state  when  or  where  the  crimes  charged  were  committed,  the 
court  has  power  to,  and  should  require  a  bill  of  particulars 
thereof.    May,  1882,  iV.  F.  C.  F.  Sp.  T.,  Daniel ».  Daniel,  ii.  238. 

—  To  set  aside  general  assignment.  Where,  in  an  action  to  set 
aside  an  assignment  for  the  benefit  of  creditors,  the  plaintiff 
alleged  in  general  terms  that  the  assignment  was  made  with 
intent  to  hinder,  delay,  and  defraud  the  creditors  of  the  assignor, 
— Held,  that  judgment  creditors  of  the  assignor  who  had  been 
allowed  to  intervene  as  defendants  in  the  action  ware  entitled  to 
know  on  percisely  what  grounds  such  assignment  was  claimed 
to  be  fraudulent ;  and  the  plaintiff  should,  on  their  motion,  be 
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required  to  furnish  a  bill  of  particulars  thereof.  Dec.  1883, 
Supm.  Ct.  1st  Dept.,  Claflin  v.  Smith,  iv.  240. 

Defense ;  that  agreement  is  not  as  alleged  in  complaint. 

Where  a  defendant  in  his  answer  denies  that  a  true  copy  of  the 
agreement  sued  on  set  forth  in  the  complaint,  he  should  be 
required  t©  furnish  a  bill  of  particulars  of  the  difference  between 
the  copy  of  the  agreement  set  forth  in  the  complaint  and  the 
instrument  as  it  should  be  given.  March,  1884,  iV.  F.  C.  P.  Sp. 
T.,  Sherwood  v.  Gardner,  v.  239. 

Id.;  that  plaintiff  is  barred  by  acquiescence,  etc.  In  an  action 

against  an  elevated  railroad  company  for  damages  to  the 
property  of  the  plaintiif  by  the  construction,  maintenance  and 
operation  of  the  defendant's  road,  the  defendant  was  properly 
required  to  furnish  a  bill  of  particulars  of  the  defense  that  "the 
plaintiff  is  barred  by  his  own  negligence,  acquiescence  and 
lapse  of  time,  from  maintaining  this  action."  Dec.  1884,  N.  Y. 
Super.  Ct. ,  Feeley  v.  Manhattan  Eaiir'oad  Co. ,  vi.  414. 

Id.    Payment ;  accountings.    Instance  of  a  case  in  which  the 

defenant  was  required  to  serve  a  bill  of  particulars  of  the  defense 
of  payment,  and  of  accountings  claimed  to  have  been  had  with 
plaintiff's  assignor.  Dec.  1885,  N.  Y.  Super.  Ct.,  Baremore  v. 
Taylor,  ix.  76. 

Id.;  non-performance.     Where,  in  an  action  on  contract,  the 

defendant's  answer  contained  a  general  allegation  of  non-per- 
formance,— Held,  that  a  bill  of  particulars  of  the  alleged  failure 
of  the  plaintiff  to  comply  with  his  agreement  should  be  given. 
March,  1884,  K  Y.  C.  P.  Sp.  T.,  Sherwood  v.  Gardner,  v.  239. 
"When  refused;  where  party  seeking  has  particulars.  If  a 
party  folly  knows  what  his  adversary  means  to  rely  on  for  his 
cause  of  action  or  defense,  he  is  not  entitled  to  a  bill  of  particu- 
lars.    Jni.  1883,  jV;  Y>.  C.  p.,  Stevens  v.  Webb,  iv.  64. 

Id.     A  bill  of  particulars  of  a  plaintiff's  claim  should  not  be 

or^lered  on  defendant's  motion,  where  such  defendant  has  more 
information  on  the  subject  than  the  plaintiff.  May,  1883,  Supm. 
Ct:  1st  Dept.,  Train  v.  Friedman,  iv.  109. 

Id.    Where,  in  an  action  against  a  municipal  corporation  to 

recover  damages  which  resulted  from  breach  of  contract,  a 
motion  was  made  by  the  defendant  for  a  bill  of  particulars  of 
plaintiff's  claim  after  the  cause  was  on  the  day  calendar  ;  and  it 
appeared  that  the  defendant  had  the  deposition  of  plaintiff's 
foreman,  taken  before  its  comptroller,  prior  to  the  commence- 
ment of  the  action,  to  which  was  annexed  a  schedule,  setting 
forth  the  particulars  sought, — Held,  that  the  motion  should  be 
denied.  Jan.  1884,  Supm.  Ct.  N.  Y.  Go.  Sp.  T.,  Masteraon  v. 
Mayor,  iv.  317. 
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Id.    Action  for  money  received  to  plaintiff's  use.  Where,  in 

an  action  for  money  had  and  received  by  the  defendant  to 
the  use  of  the  plaintiff,  it  appeared  that  the  plaintiff  was  unable 
to  recollect  or  state  the  precise  dates  or  amounts  of  the  pay- 
ments to  the  defendant ;  and  that  the  defendant  kept  books 
containing  such  dates  and  other  particulars, — Held,  that  the 
plaintiff  should  not  be  required  to  give  a  bill  of  particulars  of 
such  claim.  May,  1883,  Supm.  Ct.  1st  Dept.,  Train  v.  Fried- 
man, iv.  109. 

Id.     Ejectment.    Instance  of  an  action  of  ejectment  in  which 

it  was  held  that  an  order  requiring  a  bill  of  particulars  of  the 
defense  that  the  boundary  lines  between  the  lands  of  the 
grantors  of  the  plaintiffs  and  defendant  had  been  located  and 
adjusted,  was  properly  granted  ;  for  the  reason  that  the  plaint- 
iff's attorney  had  knowledge  of  the  particulars  required,  and  that 
such  particulars  were  matters  of  evidence.  Jan.  1883,  N.  Y.  C. 
P.,  Stevens  v.  Webb,  iv.  64. 
Demand  for  ;  striking  out.  A  motion  to  strike  out  a  demand  for 
a  bill  of  particulars  is  properly  made  and  granted  where  the 
party  serving  such  notice  is  not  entitled  to  the  particulars 
asked.  Jan.  1884  N.  Y.  Super.  Ct.,  Perzel  v.  Shook,  v.  897. 
Id.  Where  an  answer  set  uj)  three  counter-claims,  and  the  plaint- 
iff in  his  reply  admitted  two  of  them,  and  thereafter  demanded 
a  bill  of  particulars  of  all  the  counter-claims,  and  the  defendant 
moved,  upon  affidavits  furnishing  full  particulars  of  the  only 
counter-claim  not  admitted,  for  an  order  striking  out  such 
demand, — Held,  that  the  motion  was  properly  granted.     Id. 

Id.    Eight  to  demand  copy  account  is  not  limited  to  case  on 

account  stated  ;  and,  it  seems,  a  motion  to  strike  out  such  a 
demand  is  never  proper.  Sejjt.  1882,  Supm.  Ct.  37-d  Dept.,  Bark- 
ley  V.  Bensselaer  &  Sar.  K.  E.  Co.,  ii.  409. 

Should  be  complied  with.    It  is  the  duty  of  the  plaintiff  in  an 

action  in  which  the  defendant  is  entitled  to  a  bill  of  particulars 
to  serve  it  on  demand,  and  not  to  require  the  defendant  to  make 
a  motion  therefor.  Oct.  1882,  Supm.  Ct.  1st  Dept. ,  Shaffer  v. 
Holm,  iii.  81. 
The  application.  Affidavit  for,  in  action  for  tort.  The  affidavit  by 
a  party  seeking  a  bill  of  particulars  in  an  action  for  a  tort 
should  aver  that  he  was  not  guilty  of  the  offenpe  or  offenses 
charged  in  the  complaint,  and  that  he  has  no  knowledge  or  infor- 
mation of  the  particular  fact  or  facts  upon  which  the  adverse 
party  relies,  to  sustain  the  charge,  or  as  to  which  his  proof  will 
be  directed.  Mtrch,  1885,  Supm.  Ct.  Sar.  Co.  Sp.  T.,  Gridley  w. 
Gridley,  vii.  215. 
Facts  to  be  shown.    Where  a  bill  of  particulars  is  sought  for 
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the  purpose  of  preventing  surprise  on  the  trial,  there  should  bo 
an  affidavit  of  the  party  seeking  it  showing  that  the  speGific 
grounds  of  action  are  not  known  to  him  ;  the  cases  where  an  aili- 
davit  by  the  attorney  or  agent  of  the  party  would  meet  this 
requirement  that  this  fact  be  shown,  are  unusual,  and  in  those 
cases   the  peculiarities  of   the  case  should  be  set  forth.     Id. 

Laches.  Where  the  complaint  in  an  action  for  crim.  con.  was  veri- 
fied May  2,  1881,  and  the  defendant  demanded  a  bill  of  par- 
ticulars on  June  18,  and  obtained  leave  to  compel  the  plaintifi"  to 
serve  it  May  20,  1882, — Held,  that  the  defendant  having  been 
diligent  in  making  the  demand,  the  question  of  laches  could 
not  successfully  be  urged  against  him  ;  that  it  was  the  duty  of 
the  plaintiff  to  comply  with  the  demand  and  not  to  have  driven 
the  defendant  to  compulsory  measures.  Oct.  1882,  Supm.  Ci. 
1*^  Dept.,  Shaffer  v.  Holm,  iii.  81. 

The  order.  It  seems,  that  where  an  order  for  a  bill  of  particulars 
is  in  general  terms,  reference  may  be  had  to  the  motion  papers 
to  determine  what  is  required.  Jan.  1883,  W.  Y.  C.  P.,  Stevens 
v.  "Webb,  iv.  G4. 

The  bill ;  defective  verification.  Where  a  bill  of  particulars  was 
not  verified  as  required  by  the  Code  of  Civil  Procedure,  but  was 
notwithstanding  retained  by  the  person  served,  without  objec- 
tion,— Held,  that  the  irregularity  was  thereby  waived.  May, 
1883,  Supm.  Ct.  ^rd  Dept.,  Hoag  v.  WestoH,  x.  92. 

• When  to  contain  both  debits  and  credits.    Under  section  531, 

Code  Civ.  Proc,  where  the  action  is  on  an  account  between 
parties,  the  bill  of  particulars  should  give  an  itemized  statement 
of  credits  as  well  as  of  debits.  March,  1884,  N.  Y.  C.  P.  Sp.  T., 
Candee  v.  Doying,  v.  92. 

Amendment  of ;   referee.    A  referee  has  power  to  allow  an 

amendment  of  a  bill  of  particulars,  and  the  reversal  of  a  judg- 
ment entered  on  his  report  does  not  reverse  the  order  permit- 
ting such  amendment.  Oct.  1884,  Supm.  Ct.  4ih  Dept.,  Williams 
■c.  Davis,  vii.  282. 

iFurther  bill ;  discretionary.  Where  plaintiff's,  who  were  not  bound 
to  serve  a  bill  of  particulars  of  the  claim  set  forth  in  the  com- 
plaiat  upon  a  mere  demand,  did  so, — Held,  that  is  was  a  ques- 
.tion  for  the  discretion  of  the  court  whether  further  particidars 
shordd  be  required.  March,  1885,  Supm.  Ct.  4:th  Dept. ,  Longden 
V.  Brown,  vii.  130. 

Penalty  for  failure  to  serve.  If,,  after  demand,  a  party  refuses  to 
furnish  a  copy  of  the  "account"  alleged  in  his  pleadings,  he 
may  be  precluded  upon  the  trial  from  giving  evidence  of  such 
*'  account."  If  he  refuses  to  obey  an  order  of  the  court  requir- 
ing him  to  furnish  a  copy  of  the  "account,"  or  a  bill  of  particu- 
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lars  of  his  claim,  the  court  may,  as  a  penalty,  stay  his  proceed- 
ings until  ho  complies,  or  it  may  in  advance  order  that  his  proofs 
be  excluded,  or  it  may  strike  out  hia  pleadings.  Dec.  1881, 
Cl.  App.,  Gross  V.  Clark,  i.  464;  aflf'g  S.  C,  Supm.  Ct.  1st 
DepL,  i.  17. 

Before  the  Code,  the  court  might  strike  out  a  declaration  and 

dismiss  an  action  for  failure  to  obey  an  order  requiring  the 
service  of  a  bill  of  particulars,  and  the  power  to  enforce  obedi- 
ence of  such  an  order  in  this  manner  is  one  of  the  inherent  and 
common-law  powers  of  the  court,  and  necessary  and  proper  to 
the  exercise  of  its  jurisdiction  ;  and  it  has  not  been  taken  away 
or  superseded  by  any  provision  of  the  Code  of  Civil  Procedure.  /  . 

Where  the  plaintiffs  refused  to  serve  a  bill   of  particulars  as 

directed  by  the  court,  and  the  time  of  the  defendant  to  answer  was 
extended  until  after  the  service  of  such  bill,  it  seems,  that  an  order 
striking  out  the  complaint  might  be  justified  under  Code  Civ.  Pro. 
I  822,  on  the  ground  that  service  of  the  bill  was  a  proceeding  in 
the  action  which  the  plaintifi's  were  required  to  take  ;  and,  until 
taken,  the  action  could  not  proceed,  and  such  service  not  having 
been  made,  there  was  unreasonable  neglect  on  the  part  of  the 
plaintifis  to  proceed  in  the  action.     Id. 

Effect  on  proof.  The  effect  of  a  bill  of  particulars  is  to  restrict  the 
proof  and  limit  the  recovery  or  defense  to  what  is  stated  in  it ; 
unless  the  variance  between  it  and  the  proof  offered  could  not 
have  misled  the  party's  adversary.  Jan.  1883,  N.  Y.  C.  P., 
Stevens  v.  Webb,  iv.  64. 

— —  Immaterial  variance.  The  variance  between  a  bill  of  particu- 
lars of  plaintiff's  claim  and  the  proof  offered  on  the  trial  of  an 
action  which  is  not  in  any  respect  prejudicial  to  the  defendant, 
is  immaterial,  il/oy,  1886,  Svpm.  Ct.  3d  DepL,  Hoag  v.  Wes- 
ton, X.  92. 

Note  on  Bill  of  Particulars,    ii.  248. 

See  Account. 

BILLS  OF  EXCHANGE. 

See  Attachment  ;  Inteeest  ;  Payment  ;  Pt;EAT)ING  ;  Scbbogation  ; 

Witnesses. 

BOND. 

Should  state  residence,  etc.  of  sureties.  Good  practice  requires 
that  a  bond  given  in  a  legal  proceeding  should  state  the 
residence,  if  not  the  occupation  of  the  sureties.  Dec.  1883,  If.  Y. 
C.  a.,  Dorian  v.  Wilson,  ix.  69, 

On  openin;j  default.     Where  an  order  opened  a  judgment  taken 
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by  default  upon  the  payment  of  $10,  and  the  giving  of  "security 
tobeajjpioved  byoneofthe  justices  of  the  court  for  the  pay  meat 
of  any  judgment  "  that  may  be  recovered,  etc.,  and  did  not  pre- 
scribe the  form  of  security,  nor  the  number  of  sureties  nor 
for  the  justification  of  the  sureties,— SeW,  that  the  order 
■was  complied  with  by  the  payment  of  the  costs,  and  the  giving 
and  approval  of  a  bond  ;  that  the  form  of  the  security  was  to  be 
determined,  and  the  sufficiency  of  the  sureties  ascertained  by  the 
justice  granting  t)ie  relief,  in  any  manner  he  directed,  and  it  was 
not  necessary  that  the  sureties  justify,  unless  he  required  it ;  that 
the  approval  indorsed  on  the  bond  by  the  court  was  conclusive 
evidence  that  it  was  a  compliance  with  the  order,  and,  if  it  was 
not  a  strict  conipliance  with  the  order,  the  remedy  was  to  apply 
to  the  court  to  vacate  the  approval,  on  the  ground  of  irregulari- 
ties, specifying  them.     Id. 

Action  on.  Where  a  bond  given  upon  opening  a  default,  was 
executed  by  the  defendants  against  whom  judgment  was  taken, 
and  sureties,  conditioned  for  "the  payment  of  any  judgment 
which  plrintiff  may  recover,"  etc.,  and  two  judgments  were  ren- 
dered, one  against  all  the  defendants  for  a  certain  sum,  and 
another  against  one  of  the  defendants  for  a  larger  amount,  payment 
of  said  judgment  recovered  against  all  of  the  defendants  does  not 
release  the  parties  executing  the  bond  from  their  liability  thereon 
as  to  the  remaining  judgment,  and  it  is  not  necessary  in  an 
action  thereon  that  the  complaint  should  show  that  plaintiff  has 
exhausted  his  remedy  against  the  principal.  May,  1883,  N.  Y. 
Super.  Ct.  Qen.  T.,  Luce  v.  Alexander,  iv.  428. 

Recitals  prima  facie  evidence.     In  an  action  on  a  bond, 

the  recitals  are  prima  facie  evidence  of  the  facts  set  forth. 
May,  1883,  N.  Y  Super.  Ct.,  Titus  v.  Fairchild,  iv.  418. 

See  Abatement  anb  Eevtval  ;  Arrest  ;  Attachment  ;  Atjctioneee  ; 
ExECUTOB  AND  Administkatok  ;  Keceiver  ;  Eeplevin  ;  Secubixx 
FOB  Costs  ;  Sheeiff.;  Trustee  ;  UNDEBTAKma. 

BROKER. 

See  PRiNciPAii  AND  Agent. 

CARRIER. 

See  Corporations. 

CASE. 
See  AppKATi. 
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CAUSE  OF  ACTION. 
See  Action  ;  Joindee  of  Action  ;  Demubbeb. 

CEETIORARI. 

Scope  of;  what  reviewed  on.  The  Code  of  Civil  Procedure  has 
very  much  enlarged  the  scope  of  proceedings  by  certiorari  ;  and 
the  writ  now  brings  up  not  only  all  the  facts  which  would  apjjear 
on  the  face  of  the  record,  but  other  facts  "essential  to  the  juris- 
diction of  the  body  or  officer  to  make  the  determination  to  be 
reviewed  "may  be  shown  by  "  affidavit  or  other  written  proof," 
and  the  court  may  determine  upon  the  hearing,  among  other 
things,  questions  as  to  the  jurisdiction  of  the  body  or  officer  on 
the  subject  matter  of  the  determination  under  review,  and 
whether,  in  making  such  determination,  any  rule  of  law  affecting 
the  rights  of  the  parties  thereto  has  been  violated.  March, 
1886,  Supm.  a.  Orange  Co.  Sp.  T.,  Buckley  v.  Drake,  ix.  336. 

• Id.     The  Code  of  Civil  Procedure  has  enlarged  the  scope  of  a 

review  upon  certiorari,  and  the  judgment  brought  up  thereby 
for  review  may  be  reversed  if  there  be  such  a  preponderance  of 
evidence  in  favor  of  the  relator  as  would,  had  the  facts  been 
found  by  a  jury,  called  for  a  reversal  of  judgment  entered 
on  the  verdict  as  against  the  weight  of  fevidence.  April,  1881, 
Supm.  Ct.  2d  Dept. ,  People  ex  rel.  Fitzsimmons  v.  Jourdan,  i.  328. 

To  review  proceedings  of  highway  commissioners ;  using 
afS.davit.  Where,  in  a  proceeding  of  highway  commissioners 
for  the  opening  of  a  road,  one  of  the  applicants  therefor  was  a 
juror,  the  remedy  is  by  certiorari.  And  if  the  fact  that  the 
applicant  and  the  juror  were  the  eame  person  does  not  clearly 
appear  from  the  return,  that  can  be  shown  by  affidavit.  March, 
1886,  Supm.  Ct.  Orange  Co.  Sp.  T.,  Buckley  v.  Drake,  ix.  336. 

Must  be  under  seal;  curing  defect.  A  writ  of  certiorari  must 
be  issued  under  the  seal  of  the  court,  but  omission  of  seal  does 
not  make  the  writ  void ;  the  defect  may  be  cured  by  amendment. 
Oct.  1884,  Sujym.  Ct.  Oneida  Co.  Sp.  T.,  People  ex  rel.  Herkimer, 
&c.,  B.  B.  Co.  V.  Assessors  Town  of  Herkimer,  vi.  297. 

Title.     Where  a  body  has  no  official  name, — e.  g.,  the  assessors 

of  a  town, — the  writ  should  be  addressed  to  the  individual 
members  thereof  by  name.     /(/. 

Form  of.  Note  on  Form  of  Common  Law  Writ  of  Certiorari,  i. 
332,  note. 

CHAMPERTY  AND  MAINTENANCE. 

See  Attobney  and  Cuent. 
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CHATTEL,  ACTION  FOR. 

See  Keplevin. 

CHATTEL  MORTGAGE. 

An  agreement  in  a  lease  that  the  lessor  should  have  a  lien  upon  all 
property  put  on  the  leased  premises,  as  security  for  the  per- 
formance by  the  lessee  of  covenants  contained  in  the  lease,  is 
not  valid  as  against  creditors  of  the  lessee,  unless  filed  as  a 
chattel  mortgage.  April,  1883,  Supm.  Ct.  4ih  JDept.,  Steffin  v. 
Steffin,  iv.  179. 

CITY  COURT  OF  NEW  YORK. 

Jurisdiction.  The  city  court  of  New  York  has  jurisdiction  of  any 
action  ■wherein  the  complaint  demands  judgment  for  a  sum  of 
money  only,  whatever  may  be  the  amount  claimed;  and,  having 
acquired  jurisdiction,  it  cannot  be  deprived  thereof  by  any  sub- 
sequent act.  The  proceedings  can,  at  the  most,  be  irregular,  and 
errors  and  irregularities  may  be  amended  or  disregarded.  Feb. 
1885,  JV.  F.  a  a.  Sj).  T.,  April,  1885,  N.  Y.  C.  Ct.  Gev.  T., 
Koof  V.  Meyer,  viii..  60 

• Action  against  unincorporated  association.    The  city  court 

of  New  York  has  jurisdiction  in  an  action  against  an  unin- 
corporated association  sued  in  name  of  its  president  or  treas- 
urer.    Jan.  1884,  N.  Y.  G.  Ct.  Sp.   T.,  Winter  v.  Hamm,  v.  194. 

Attaclinient ;  against  domestic  corporation.    An  attachment 

cannot  issue  out  of,  against  the  property  of  a  domestic  corpora- 
tion having  its  principal  place  of  business  in  the  city  of  New 
York,  on  the  ground  that  it  has  removed  or  disposed  of  its  prop- 
erty with  intent  to  cheat  and  defraud  its  creditors.  Dec.  1883, 
N.  Y.  C.  Cl.  Sp.  T.,  Mershon  v.  Leonard  Scott  Pub.  Co.,  iv.  319. 

Id. ;  out  of  New  York  county.  City  court  of  New  York  can- 
not issue  attachment  to  sheriff  of  any  county  other  than  Ne-vc 
York.   Dec.  1888,  N.  Y.  G.  Ct.  Sp.  T.,  Neely  v.  McGrandle,  iv.  3:iY. 

Contempt.   City  court  of  New  York,  being  a  court  of  record,  al-,1 

though  of  limited  jurisrliction,  has  power  to  punish  for  contempt. 
JV^or.  1885,  N.  Y.  C.  Ct.  Sp.  T.,  and  Jan.  1886,  N.  Y.  C.  Ct.  Gen.  T., 
Moffatt  V.  Herman,  viii.  369. 

■ Counter-claim  against  executor.    Where,  in  an  action  in  the 

city  court  of  New  York,  brought  by  one  suing  individually  and 
as  executor  and  trustee  under  a  will  for  moneys  laaned  the 
defendant  by  a  firm  composed  of  the  plaintiff  individually  and 
the  plaintiff  as  executor,  etc.,  the  defendant  pleaded  as  a  counter- 
claim a  demand  for  moneys  alleged  to  be  due  the  defendant  under 
an  agreement  made  with  the  plaintiffs  under  such  firm  name, — 
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Held,  that  if  the  plaintiff  was  authorized  to  conduct  business 
and  contract  in  said  name,  and  was  authorized  to  sue  therein,  it 
is  subject  to  the  right  of  counter-claim.  Dec.  1884,  N.  V.  C.  C/. 
Sp.  T.,  Oakes  v.  Harway,  vi.  357. 

Judgment  for  over  $2,000.  Entry  of  judgment  in  the  city  court 

of  New  "Xork  for  the  excess  of  its  jurisdiction  ($2,000)  does  not 
oust  the  court  of  jurisdiction  and  render  the  judgment  void  ; 
and,  while  it  is  an  irregularity  to  which  the  judgment  debtor 
may  object,  it  is  one  which  may  be  amended,  and  which  cannot 
be  taken  advantage  of  by  a  third  party.  Feb.  1885,  N.  Y.  C.  Ct. 
Sp.  T.,  April,  1885,  N.  Y.  C.  Ct.  Gen.  T.,  IXooiv.  Meyer,  viii.  60. 

■ On  appeal ;  void,  of  New  York  court  of  common  pleas.    The 

filing  of  a  remittitur  and  the  docketing  in  the  New  York  marine 
(now  city)  court  of  a  void  judgment  rendered  by  the  general 
term  of  the  New  York  court  of  common  pleas  on  appeal  from 
such  city  court,  does  not  give  it  any  new  validity.  1884,  Ct. 
App.,  Willmore  v.  Flack,  vi.  191. 

Execution  ;  form  of.  An  execution  issued  out  of  the  city  court  of 
New  York  to  the  sheriff  of  New  York  county,  which  does  not 
recite  that  a  transcript  of  the  judgment  was  filed  with  the  county 
clerk,  is  sufficient  in  form  to  justify  a  levy  upon  j)ersona]  prop- 
erty, whether  a  transcript  was  filed  or  not.  Feb.  1885,  N.  Y.  C. 
Ct.  Sp.  T.,  April,  1885,  N.  Y.  C.  Ct.  Gen.  T.,  Eoof  v.  Meyer,  viii.  60. 
See  AppEAii ;  Akbest  ;  Coubt  of  Common  Pleas  ;  Jurisdiction. 

CLERK. 

See  Eecoed. 

CODE  OF  CIVIL  PROCEDURE. 

Construction  of.  The  various  sections  of  the  Code  of  Civil  Pro- 
cedure must  be  construed  together.  Jan.  1886,  Supm.  Ct.  5th 
Dept.,  Wood  V.  Ray  dure,  ix.  96. 

Sections  2645.    Section  2645  should  be  construed  in  a  certain 

action  with  section  2667  as  amended  by  Laws  of  1882,  chapter 
398  ;  as  if  the  section  as  amended  had  been  adopted  at  the  time 
section  2645  was.    Surr.  Ct.  Kings  Co.,  Estate  of  Allen,  vii.  159. 

Constitutionality  ;  section  709.  The  provisions  of  section  709  of 
the  Code  of  Civil  Procedure, — requiring  the  "payment  of  all 
costs,  charges  and  expenses  legally  chargeable  by  the  sheriff," 
before  the  sheriff  is  required  to  deliver  to  the  defendant  in  an 
attachment,  property  seized  thereunder,  where  it  has  been 
vacated  or  annulled,  or  the  attachment  discharged, — is  unconstitu- 
tional and  void,  as  it  in  effect  allows  the  property  of  one  person 
to  be  taken  for  the  debt  of  another.  June,  1885,  Supm.  Ct.  1st 
Dept.,  Bo  we  v.  United  States  Reflector  Co.,  viii.  33. 
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Sections  1421-1425.  The  provisions  of  the  Code  of  Civil  Proce- 
dure [l^  1421-1425] , ^-providing  for  the  substitution  of  the  sheriffs 
indemnitors  in  his  place,  in  an  action  against  him  for  the  seizure, 
etc.,  of  property,  under  an  execution  or  warrant  of  attachment, 
— are  not  unconstitutional  as  taking  away  private  property  of  a 
citizen  without  due  process  of  law.  1884,  Cl.  App.,  Hein  v. 
Davidson,  V.  391;  reversing  S.  C.  {N.  Y.  C.  P.,  Jan.  1884),  v.  28. 

Sections  2706-2714.   The  provisions  of  sections  2706-2714  of  the 

Code  in  relation  to  discovery  and  delivery  of  personal  property 
belonging  to  the  estate  of  a  decedent,  are  not  anconstitutioual 
because  they  do  not  provide  for  a  trial  by  jury.  March,  1881, 
Supm.  Ct  1st  Dept.,  Matter  of  Curry,  i.  319. 

In  United  States  courts.  The  rule  that  the  practice,  pleadings  and 
forms,  and  modes  of  proceeding  in  civil  causes,  other  then  equity 
and  admiralty  causes,  in  the  United  States  circuit  and  district 
courts,  should  conform  to  those  of  the  State  in  which  the  courts  are 
held,  is  not  applicable  to  such  parts  of  said  practice,  etc.,  which 
conflict  with  any  law  of  the  United  States,  or  where  Congress 
has  legislated"  on  the  subject  and  prescribed  a  definite  rule  for 
the  government  of  its  own  courts.  March,  1885,  U.  S.  Supm.  Ct. 
III.  re  Fisk,  vii.  169. 

■ Suit  in  equity.    In  a  suit  in  equity  in  the  United  States  circuit 

court,  the  proceedings  are  not  affected  by  the  provisions  of  the 
Code  of  Civil  Procedure.  Feb.  1883,  U.  S.  Circ.  Ct.,  Wertheim 
V.  Continental  Railway  &  Trust  Co.,  iii.  371. 

■ Examination  before  triaL  A  party  cannot  be  examined  before 

trial  pursuant  to  the  provisions  of  the  Code  of  Civil  Procedure 
(§  870,  et  seq.),  in  an  action  in  the  United  States  circuit  court,  or 
which  has  been  removed  thereto  form  a  court  of  the  State  of  New 
York,  nor  can  an  order  for  such  an  examination  made  in  the  State 
court,  before  the  removal  be  enforced  in  the  United  States  court, 
notwithstanding  that  the  examination  thereunder  had  begun 
before  such  removal.  March,  1885,  U.  S.  Supm.  Ct.,  In  re  Fisk, 
vii.  169;  reversing  partly,  in  effect,  Fogg  v.  Fisk  (U.  S.  Circ  Ct. 
So.  List.  N.  v.,  Jan.  1884),  iv.  344. 

• ■  Pleadings.    In  an  action  in  the  United  States  circuit  court  in 

this  State,  to  recover  duties  paid  under  protest  and  alleged  to 
have  been  unlawfully  exacted,  the  suflficiency  of  the  pleadings 
is  to  be  determined  by  the  New  York  Code  of  Civil  Procedure. 
Jult/,  1883,  U.  S.  Circ.  Q.  So.  Dist.  N.  F.,  Prickhardt  v.  Eobertson, 
'   iv.  112. 

CODE  OF  PROCEDTJRE. 

Section  317,  unrepealed.  That  part  of  section  317  of  the  Code 
of  Procedure  which  provides  for  the  recovery  of  disbursements 
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by  the  prevailing  party  in  a  reference  under  the  Eevised  Statutes 
of  a  claim  against  a  decedent,  was  not  replealed  either  by  Laws 
of  1877,  chapter  318,  by  the  Code  of  Civil  Procedure,  or  by 
chapter  245  of  the  Laws  of  1880,  but  is  retained  and  preserved  by 
section  3,  subdivision  8,  of  the  latter  act,  and  is  still  in  force. 
^M^f.  1885,  Supm.  Ct.  Ulster  Sp.  T.,  Overheiser  t?.  Morehouse, 
viii.  11 ;  April,  1885,  Supm.  Ct.  Ulster  Co.  Sp.  T.,  Sutton  v. 
Newton,*  vii.  333;  March,  1886,  Supm.  Ct.  5tk  Bept.,  Krill  v. 
Brownell,  x.  8. 

CODICIL. 

See  WHiii. 

COLLATERAL. 

See  Sbcubitx. 

COMMISSION. 

Application  for.  On  an  application  for  a  Gommiwion  to  take 
testimony  without  the  State,  it  is  not  necessary  to  specify  the 
facts  and  circumstances  which  show  that  the  examination  of  the 
witness  is  material  and  necessary.  June,  1884,  Surr.  Ct.  iV".  Y. 
Co.,  E8tate  of  Voorhis,  v.  444. 

Open  commission ;  when  not  granted.  An  open  commission  to 
examine  witnesses  ia  Florida  wiU  not  be  granted  where  it  ap- 
pears that  the  witnesses  in  question  reside  in  Cuba,  the  papers  not 
showing  that  suqh  witnesses  are  present  in  the  State  of  Florida, 
and  no  reason  except  the  expense  being  given  to  show  why  it 
would  be  more  difficult  to  examine  the  witnesses  in  New  York 
City.  Feb.  1886,  N.  Y.  Super.  Ct.  Sp.  T.,  Purdy  v.  Webster, 
ix.  144. 

Returning  for  fuller  execution.  A  motion  to  send  back  a  contmis- 
sion  for  fuller  execution  is  properly  denied  where  all  material 
questions  were  answered  and  there  has  been  great  delay.  May, 
1886,  Supm.  Ct.  2d  Bept.,  Pratt  v.  Mosetter,  ix.  351. 

Reviewing  order  denying  motion  to  return.  An  order  deny- 
ing a  motion  to  send  back  a  commission  for  fuller  execution 
does  not  "necessarily  aflfect  the  final  judgment"  within  the 
meaning  of  section  1316  of  the  Code  of  Civil  Procedure, — which 
provides  for  the  bringing  up  for  review  of  an  intermediate  order, 

*  Sutton  V.  Newton  was  reversed  by  the  supreme  court,  3d  dept., 
in  September,  1885.  Vide  11  JV".  Y.  Civ.  Pro.  301.  The  court  of 
appeals,  however,  has' since  (November,  1886)  approved  the  ruling 
in  the  cases  above  digested.  See  Larkin  v.  Maxon,  11  Jf.  Y.  Civ. 
Pro.  298. 
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whicli  is  specified  in  the  notice  of  appeal,  and  necessarily  affects 
the  final  judgment.     Id. 

Justice's  court ;  right  to  commission  is  a  substantial  one.    In  a 

\  proper  case,  the  right  to  a  commission  in  an  action  in  a  justice's 
court  to  take  the  testimony  of  a  witness,  not  residing  within  the 
county  where  the  action  is  pending  or  in  an  adjoining  county,  is  a 
substantial  one,  but  the  power  vested  in  the  justice  to  issue  it  is, 
in  the  broadest  sense,  discretionary.  If,  upon  a  proper  affidavit, 
the  justice  should  arbitrarily  refuse  to  issue  a  commission  when 
no  good  reason  appeared  to  the  contrary,  the  judgment  would  bo 
reversed,  but  where  it  a^ipears  that  no  i^ossible  benefit  can  accrue 
to  the  party  applying,  it  should  not  be  issued.  Aprd,  1886, 
Supm.  Ct.  hth  Dept.,  Dryer  v.  Sexsmith,  x.  29.    . 

Application,  when  properly  denied.    Where,  after  issue  joined 

in  an  action  in  a  justice's  court,  the  defendant  applied  for  a  com- 
mission, and,  upon  the  plaintiff's  objecting  to  an  adjournment 
unless  ais  undertaking  was  given,  stated  that  he  would  not  give 
an  undertaking  and  did  not  ask  for  an  adjournment, — Held,  that 
as  the  commission  would  be  worthless  unless  there  was  an 
adjournment,  the  application  therefor  was  properly  denied.    Id. 

' Suppressing".     The  provision  of  the  Code  which  confer  upon 

the  district  courts  the  authority  to  issue  commissions  for  the 
examination  of  witnesses  not  within  the  county,  contemplates 
that  in  those  courts,  the  commission  may  be  suppressed  when  it 
appears  by  affidavit  that  it  has  been  improperly  or  irregularly 
taken,  or  for  the  other  causes  specified  in  section  910,  and  con- 
fers upon  the  court  authority  to  make  an  order  for  its  suppress- 
ion on  the  application  of  the  party  aggrieved,  upon  notice  to  the 
adverse  party.  Sections  2986  and  911  of  the  Code,  taken 
together,  indicate  that  such  remedy  for  the  supiiression  of  a 
commission  is  equally  available  when  one  is  issued  in  a  justice's 
court.     Jmi.  1883,  N.  Y.  C.  P.,  Denny  v.  Horton,  iii.  255. 

■ Id. ;  witness  in  city  at  time  of  trial.    Where  it  did  not  appear 

and  the  plaintiff  did  not  offer  to  show  that  the  defendant  knew 
that  a  witness,  examined  under  a  commission  at  his  instance,  was 
iu  the  city,  and  the  defendant's  attention  was  not  called  to  the 
fact  until  the  plaintiff  was  through  with  his  case,  and  the  defend- 
ant's own  examination,  as  a  witness  for  the  defense,  had  been 
comjileted,  he  was  not  then  required  to  consent  that  the  trial  bo 
suspended,  and  the  cause  adjourned  to  a  future  day  that  the  wit- 
ness might  be  subpoenaed  to  attend,  because  the  i)Liiutiff  was 
willing  or  offered  to  consent  that  that  be  done.     /(/. 

■ Id.;  mistake  in  name  ;  laches.    Where  a  commission  to  take 

the  testimony  of  one  Frank  C.  Fox,  was  issued,  in  a  disti  ict 
court  of  the  city  of  New  York,  on  the  application  of  the  defend- 
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ant,  on  an  affidavit  in  which  the  person  to  be  examined  was 
described  as  George  C.  Fox, — Held,  that  this  was  a  mere  irregu- 
larity ;  that  the  plaintiff  having  had  notice  or  abundant  oppor- 
tunity to  know  of  the  defect,  and  as  he  could  have  applied  with 
reasonable  diligence  to  suppress  the  commission,  it  was  too  late 
to  do  so  on  the  adjourned  day  when  the  cause  was  called  on  for 
trial,  or  after  the  trial  had  been  commenced.  Van  Betxnt,  J. 
(concurring  in  result), — Held,  that  plaintiff  should  have  moved, 
at  least  at  the  opening  of  the  trial,  to  suppress  the  commission, 
and  not  have  waited  until  the  trial  had  so  far  progressed  that 
the  defendant  could  not  remedy  the  defect.     Id. 

■ Id.     Where,  in  such  a  case,  the  commission  was  granted  by  a 

judge  other' than  the  one  before  whom  the  case  was  tried,  and 
the  defendant  offered,  to  read  the  deposition  on  the  trial, — 
Held,  that  neither  the  irregularity  nor  the  justice,  who  granted 
the  commission,  was  before  the  court  on  the  trial,  and,  therefore, 
the  objection  to  the  defect  or  irregularity  in  the  issuing  of  the 
commission,  was  not  in  any  way  before  the  court,  and  the  jus- 
tice having  only  before  him  a  duly  executed  commission,  prop- 
erly allowed  it  to  be  read,  and  it  would  have  been  error  for  him 
to  have  excluded  it.     Id, 

Surrogate's  court ;  time  of  application.  Where,  on  an  application 
in  a  surrogate's  court  for  a  commission  to  take  the  testimony  of 
witnesses  without  the  State,  to  be  used  in  proceedings  then 
pending  for  the  probate  of  an  alleged  will,  the  contestants  object 
that  until  the  proponents  have  concluded  offering  testimony, 
the  moving  parties,  who  are  residuary  legatees  under  the  will, 
snould  not  be  suffered  to  introduce  the  testimony  of  a  witness 
called  at  their  own  instance, — Held,  that  this  was  a  matter  of  the 
order  of  proof,  and  was  purely  within  the  discretion  of  the  sur- 
rogate. Jime,  1884,  Surr.  Ct.  N.  Y.  Co.,  Estata  of  Voorhis,  v.  4M. 

— —  Notice.  As  to  whether,  in  such  case,  legatees  who  have 
appeared  in  the  proceedings,  but  who  have  not,  so  far  as  the 
record  discloses,  declared  themselves  as  supporting  or  opposing 
probate,  are  "adverse  parties  "  within  the  meaning  of  section 
889  of  the  Code, — which  provides  that  notice  of  an  application  for 
such  a  commission  be  given  to  the  "adverse  parties," — qucere?  LU 

— —  Appeal ;  stay.  An  order  made  by  a  surrogate  in  probate  j^ro- 
ceedings,  denying  a  motion  for  the  issuance  of  a  commission  to 
take  testimony  without  the  State,  is  appealable,  but  an  appeal 
from  such  an  order  does  not  operate  to  stay  the  proceedings. 
March,  1886,  Surr.  Ct.  N.  Y.  Co.,  Estate  of  Henry,  ix.  100. 
See  Appeal. 
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COMMISSIONER  OF  HIGHWAYS. 

See  Cebtiokaki  ;  Subbogation. 

COMMON  COUNCIL. 

Members  of,  ere  agents  with  limited  powers.  The  members  of 
a  common  council  are  mere  agen's  with  defined  and  limited 
powers ;  and,  while  the  court  cannot '  rightfully  control  the 
proper  exercise  of  whatever  discretion  may  be  vested  in  them, 
yet  when  they  threaten  an  abuse  or  illegal  exercise  of  sucL  dis- 
cretion, and  especially  when  they  claim  the  right  to  exercise 
powers  which  they  do  not  possess,  the  court,  at  the  suit  of  the 
proper  party,  and  whenever  it  becomes  necessary  for  the  protec- 
tion of  public  or  private  rights  and  interests,  has  the  power,  and 
should  interpose,  to  prevent  the  commission  of  such  illegal  acts. 
Dec,  1881,  Supm.  Ct.  2d  Dept.  Kings  Co.  Sp.  T.,  Negus  v.  City 
of  Brooklyn,  i.  471. 

Unauthorized  acts  of,  may  be  enjoined.  The  unauthorized  act  of 
a  common  council,  which  must  result  in  the  creation  of  a  public  as 
well  as  a  private  nuisance,  may  be  restrained  by  a  temporary 
injunction;  and  the  fact  that  such  act  would  be  illegal  and  void, 
and  if  resistance  were  made  thereto  no  injury  could  ultimately 
result  to  the  plaintiff,  is  np  objection  to  the  granting  of  the  injunc- 
tion order,  where  the  act  complained  of  would  give  a  colorable 
authority  to  withstand  which  would  require  a  multiplicity  of 
suits.    Id, 

- —  Bound  by  injunction  issued  in  action  against  the  city.  Where 
the  legislature  granted  a  charter  to  an  elevated  railway  company, 
in  which  authority  was  given  it  to  build  and  operate  its  road  on 
certain  streets  and  avenues  of  a  city,  and  the  mayor  and  common 
council  of  the  city  were  given  the  privilege  of  changing  the 
streets  to  be  occupied, — Held,  that  when  the  mayor  and  common 
council  acted  upon  this  privilege,  it  was  in  performance  of  a 
municipal  duty — one  due  to  the  city  alone,  and  not  at  all  to  the 
State.  They  acted  as  agents  of  the  city,  and  in  its  behalf,  and 
were  bound  by  an  injunction  issued  in  an  action  to  which  the 
city  was  a  party.      Oct.  1882,  Ct.  App.,  People  ex  rel.  Negus  v. 


Dwyer,  ii.  379. 


See  Injunction. 

COMMON  PLEAS. 
See  CoTJBT  OF  Common  Pleas. 


CIYIL  PEOCEDUEE  EEPOETS.  353 

COMPLAINT. 

See  PliEADING. 

CONSIGNEE. 

See  Evidence. 

CIECUIT  COTTRT  OF  THE  UNITED  STATES. 

See  United  States  Cotibts. 

CITY. 

See  Common  Counciti. 

CIVIL  RIGHT. 

If  the  liability  of  a  person  to  be  sued  and  his  right  to  defend  "when 
sued  is  a  civil  right  within  the  provision  of  the  Eevised  Statutes 
(2  R.  S.  701,  §  19)  which  provides  that  all  the  civil  rights  of  a 
person  sentenced  to  imprisonment  in  State  prison  for  a  term  less 
than  life  are  suspended  during  such  imprisonment,  that  liability 
and  right  are  excepted  from  the  operation  of  said  statute  by  the 
Code  of  Civil  Procedure.  August,  1883,  Supm.  Ct.  Oneida  Co. 
Sp.  y.,  Werckman  v.  Werckman,  iv.  146. 

CONFLICT  OF  LAWS. 

Law  of  place  of  contract  governs.  Where  no  place  for  the  per- 
formance of  a  contract  is  named,  the  rights  and  liabilities  of  the 
parties  under  it  are  to  be  determined  by  the  lex  loci  eo  contractus 
June,  1884,  Supm.  Cl.  Wi  Bept.,  Ross  t?.  Wigg,  vi.  263. 

An  agreement  or  acceptance  made  in  Canada,  which  violates  the 

law  of  this  State  against  usury  and  against  the  use  of  the  words 
**  and  company,"  where  the  same  do  not  represent  a  partner,  will 
not  be  held  invalid,  unless  invalid  by  the  laws  of  Canada;  and  that 
fact  must  be  shown ;  it  will  not  be  inferred.  March,  1884:,  Supm. 
Ct.  Oswego  Co.,  Ross  v.  Wigg,  vi.  268,  note;  aflOlrmed,  Juwe,  1884, 
Supm.  Ct.  Uh  Dspt.,  Ross  v.  Wigg,  vi.  263. 

Penal  laws.   The  statutes  of  this  State  prohibiting  persons  from 

transacting  business  under  fictitious  names,  are  penal  laws,  and 
have  no  extraK-territorial  force.     Id. 

Pleading, foreign  statute.  An  answer  in  an  action  on  notes  made 
in  Boston,  Massachusetts,  that  the  defendant,  when  he  gave 
them,  was  engaged  in  an  unlawful  business  in  Boston,  called 
the  "  bucket-shop  "  business,  consisting  of  the  purchase  and 
sale  of  stocks  in  fractional  quantities  on  margins,  without 
Vol.  X.— 23 
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an  actual  delivery  at  any  time,  and  that  the  plaintiff  was  a  cns- 
tomer  of  the  defendant  therein,  and  that  the  transactions  which 
resulted  in  the  giving  of  the  notes,  to  plaintiff's  knowledge,  were 
gambling  transactions,  and  illegal  and  void  ;  that  the  notes  were 
without  other  consideration,  and  therefore  illegal  and  void, — 
Held,  that  it  set  up  a  good  defense,  under  which  the  defendant 
might  show  on  the  trial  that  the  transactions  were  void  in  Mas- 
sachusetts. Nov.  1884,  N.  Y.  Svper.  Ct.  ^  Nichols  v.  Lumpkin, 
viL  1. 

CONSOLIDATION  OF  ACTIONS. 

What  actions  may  be  consolidated.  Only  such  causes  of  action 
can  be  consolidated  as  may  be  joined.  April,  1886,  Supm.  Gt. 
Erie  Co.  Sp.  T.,  Selkirk  v.  Wood,  ix.  141. 

Foreclosure.     Actions  for  the  foreclosure  of  mortgages  can 

only  be  consolidated  where  they  arise  out  of  the  same  transac- 
tion or  transactions.     Id. 

Id.     Where  in  two  actions  brought  to  foreclose  two  mortgages 

on  separate  adjoining  parcels  of  land,  both  of  which  were  e.  e- 
cuted  on  the  same  day  by  the  defendants  to  the  plaintiflfs,  the 
parties  were  the  same  and  the  defense  identical,  the  actions  can- 
not be  consolidated.     H. 

What  must  appear  as  to  defense.  The  rule,  that  on  moving  for  a 
consolidation  of  actions,  it  must  affirmatively  apj)ear  that  no 
defense  is  intended  in  any  of  the  actions,  or  that  the  questions 
which  will  arise  in  them  are  substantially  the  same,  applies  to 
section  817  of  the  Code.  July,  1886,  JV.  F.  Mar.  Gt.  Sp.  T., 
Campbell  Printing  Press  &  M'f'g  Co.  v.  Lyddy,  i.  364. 

Before  Code  of  Civil  Procedure.  The  rule  as  to  the  consoli- 
dation of  such  actions  prior  to  the  Code  of  Civil  Procedure, 
stated.  April,  1886,  Supm.  Gt.  Erie  Co.  Sp.  T.,  Selkirk  v.  Wood, 
ix.  141. 

See  JorNDEK  of  Actions. 

CONSTITUTIONAL  LAW. 

Due  process  of  law.  What  constitutes  "  due  process  of  law  "  stated, 
and  a  trial  by  jury,  held  not  to  be,  in  all  cases,  an  essential  ele- 
ment of  such  process.  March,  1881,  Supm.  Gt.  1st  Dept.,  Matter 
of  Curry,  i.  319. 

Jurisdiction  of  county  courts.  The  provision  of  the  Constitution  of 
this  State  restricting  the  jurisdiction  of  county  courts  to  cases 
where  the  defendant  resides  in  the  county  and  the  damages 
demanded  do  not  exceed  $1,060,  and  directing  that  they  shall 
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have  such  other  original  jurisdiction  as  shall  from  time  to  time 
be  conferred  by  the  legislature,  does  not  authorize  the  legislature 
to  extend  the  jurisdiction  of  such  courts  to  other  parties  or 
greater  amounts.  Sept.  1882,  Supm.  Ct,  M  Dept,  Ball  v,  Buck- 
hout,  ii.  442. 

Id.  Chapter  480  of  the  Laws  of  1880, — enlarging  the  jurisdic- 
tion of  county  courts, — is  unconstitutional  and  void.     Id. 

Power  of  legislature  in  general.  Where  no  constitutional  restric- 
tion is  imposed  on  the  law-making  power  of  the  State,  it  is  free 
to  act  within  the  scope  of  its  legitimate  province.     Id. 

Privilege  lost  by  amendment  of  Constitution.  Under  the  Consti- 
tution, article  3,  section  18,  as  amended  January  1, 1875,  the  legis- 
latura  cannot  make  an  exclusive  grant  of  privileges,  and  all  such 
conferred  before  said  amendment  to  the  Constitution  by  it,  so  far 
as  they  remained  unexecuted,  are  abrogated  by  the  amendment. 
Dec.  1881,  Supm.  Gt.  Kings  Co.  Sp.  T.,  Negus  v.  City  of  Brook- 
lyn, i.  471. 

Regulating  procedure ;  right  of  action  against  oflB,cer.  The  legis- 
lature has  authority  to  regulate  the  civil  procedure  for  the 
enforcement  of  rights  ;  and  may  say  when  an  ofiSceracting  under 
the  requirements  of  that  procedure  may  be  sued,  and  when  he 
may  not  be  sued  ;  provided,  however,  that  he  is  not  shielded  so 
as  to  deprive  the  citizen  of  adequate  remedy  for  any  trespass 
or  wrong.  1884,  Ct.  App.,  Hein  v.  Davidson,  v.  391 ;  reversing 
S.  C,  N.  Y.  a  P.,  Jan.  1884,  v.  28. 

Surrogate's  court.  The  legislature  has  power  to  confer  upon  the 
surrogate  any  summary  authority  in  respect  to  estates  within  his 
jurisdiction,  which  courts  of  equity  could  have  exercised  before 
the  adoption  of  the  Constitution  ;  and  especially  is  this  so,  when 
the  power  conferred  simply  relates  to  the  possession  of  the  per- 
sonal eflfects  of  the  decedent.  March,  1881,  Supm.  Ct.  1st  Dept., 
Matter  of  Curry,  i.  319. 

See  Code  Owua  Pkooedukb. 

CONTEMPT. 

Power  to  punish  for.  The  power  to  punish  for  contempt  is  a 
branch  of  the  common  law,  adopted  and  sanctioned  by  the  Con- 
stitution of  this  State.  June,  1884,  N.  Y.  C.  Ct.  Sp.  T.,  Stephen- 
son V.  Hanson,  vi.  43. 

Not  limited  by  statute.  The  power  which  courts  have  possess- 
ed from  time  immemorial  to  punish  contempts  has  not  been  taken 
away  or  limited  by  statutory  enactments,  but  the  mode  of  pun- 
ishment in  certain  cases  has  been  prescribed  by  statute.    Nov. 
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1885,  N:  v.  a  a.  Sp.  T.,  Jan.  1886,  N.  T.  C.  Ct.  Oen.  T., 
Moffatt  V.  Herman,*  viii.  369. 

Statute  defines  and  limits.    The  power  possessed  by  the 

court  to  punish  for  disobedience  of  its  mandates,  is  one  of  the 
safeguards  for  the  due  administration  of  justice,  and  is  a  nec- 
essary attribute  of  the  court.  The  statute  does  not  give  a  new 
power  in  this  respect,  it  merely  defines  and  limits  an  ancient 
rule  of  the  common  law.  Jan.1%%%  Supm.  Ct,  'id  Dept.  Sp.  T., 
People  ex  rel.  Negus  v.  Dwyer,  i.  484. 

Authorized  by  Code  of  Civ.  Pro.    A  proceeding  to  punish  a 

party  for  a  contempt  in  a  civil  action  or  special  proceeding  by 
wliich  a  right  or  remedy  of  another  has  been  defeated,  impaired, 
impeded  or  prejudiced,  has  been  plainly  authorized  by  the  Code 
.  of  Civil  Procedure.  March,  1886,  Supm.  Cl.  1st  Dept.,  Swenar- 
ton  V.  Shupe,  ix.  402. 

City  court  of  New  York.     The  city  court  of  New  York,  being 

a  court  of  record,  although  of  limited  jurisdiction,  has  power  tp 
punish  for  a  contempt  committed  by  swearing  to  a  false  answer 
in  an  action  therein.  Nov.  1885,  K  Y.  C.  Ct.  Sp.  T.,  Jan.  1886, 
W.  Y.  C.  Ct.  Gen.  T.,  Moflfatt  v.  Herman,*  viii.  369. 

Summarily.  Courts  of  justice  have  had  the  power  of  punish- 
ing contempt  by  summary  proceedings,  from  time  immemorial. 
This  power  is  a  branch  of  the  common  law  which  has  been 
adopted  and  sanctioned  by  the  Constitution  of  this  State,  and 
therefore  a  proceeding  to  punish  for  contempt  is  not  one  of  the 
cases  in  which  article  1,  section  2,  of  the  Constitution  gives  the 
right  to  a  trial  by  jury.  April,  1883,  N.  Y.  Super.  Ct.  Sp.  T., 
Eagan  v.  Lynch,  iii.  236. 

Distinction  between  civil  and  criminal  contempts.  The 
Eevised  Statutes  distinguished,  and  the  Code  of  Civil  Procedure 
preserves  the  distinction,  between  criminal  contempts  and  pro- 
ceedings as  for  contempt  in  civil  actions.  As  it  respects 
disobedience  to  the  orders  of  the  court,  the  sole  dififerenee 
appears  to  be  that  a  willful  disobedience  is  a  criminal  contempt, 
while  a  mere  disobedience  by  which  the  rights  of  a  party  are 
defeated  or  hindered,  is  treated  otherwise.  Oct.  1882,  Ct.  Ap)p., 
People  ex  rel.  Negus  v.  Dwyer,  ii.  379. 

What  punishable  as  ;  becoming  straw  bail.    One  who  offers 

himself  as  surety  on  an  undertakiag  on  appeal,  knowing  himself 
to  be  insolvent,  and  with  no  expectation  of  paying  the  liability 
thus  incurred,  is  guUty  of  a  fraud  upon  the  court  and  upon  the 
judgment  creditor  in  assisting  to  procure  the  stay  of  proceedings 

*  Reversed  by  NewYork  court  of  common  pleas  without  opinion, 
17  Abb.  N.  a  107. 
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granted  upon  sucli  undertaking,  and  may  be  fined  the  amount 
of  the  judgment  for  the  contempt,  and  the  payment  thereof 
enforced  by  imprisonment.  May,  1884,  N.  Y.  G.  P.  Sp.  T., 
Nathans  v.  Hope,*  v.  401. 

-  Disobeying  injunction  erroneously  granted.  A  party  will 
be  in  contempt  for  breach  of  an  injunction  if  the  officer  allowing 
it  had  jurisdiction,  notwithstanding  it  was  erroneously  granted, 
and  for  insufficient  cause.  Feb.  1885,  N.  Y.  Super.  Gt.  Sp.  T., 
Roosevelt  v.  Edson,  vii.  5. 

-  Failure  to  pay  costs  of  action  for  divorce.  One  who  is 
directed  by  the  judgment  in  an  action  for  divorce  to  pay  the 
costs  of  the  action,  and  who  fails  so  to  do,  is  guOty  of  a  civil, 
but  not  a  criminal  contempt.  Dec.  1883,  Supm.  Gt.  Delaware 
Go.  Sp.  T.,  Doyle  v.  Doyle,  iv.  265. 

-  Id.  It  seems,  that  fees  of  a  referee  and  stenographer  appointed 
to  take  proof  of  the  defendant's  ability  to  pay  alimony,  etc.,  in 
an  action  for  divorce,  are  not  to  be  deemed  costs  within  section 
15  of  the  Code  of  Civil  Procedure, — forbidding  arrest  for  non- 
payment of  costs  in  certain  cases.  Jan.  1884,  N.  Y.  Super.  Gt., 
Mahon?7.  Mahon  v.  58. 

-  Interfering  witli  receiver.  It  seems,  that  the  court  will  punish 
as  a  contempt  any  efforts  to  prevent  a  receiver  from  receiving 
property  which  he  is  entitled  to  take  as  such  receiver,  even 
though  it  may  not  have  actually  come  into  his  possession,  and 
will  also  punish  as  a  contempt  any  interference  with  his  posses- 
sion of  property  of  which  he  has  taken  possession,  even  by  one 
having  a  valid  paramount  title,  without  first  obtaining  leave  of 
court.  Sept.  1885,  Supm.  Gt.  N.  Y.  Go.  Sp.  T.,  In  re  United 
States  Eeflector  Co.,  viii.  120. 

-  Refusal  of  witness  to  answer.  The  refusal  of  a  witness  on 
the  trial  of  a  civil  action  or  proceeding  to  answer  legal  and  pro- 
per questions,  may  be  punished  as  a  civil  contempt,  although 
the  refusal  was  contumacious  and  might  have  been  treated  as  a 
criminal  contempt.  Nov.  1884,  Supm.  Gt.  N.  Y.  Go.  Ghamb.,  In 
re  Jones,  vi.  250. 

-  Eefusal  to  submit  to  examination  before  action  brought. 
A  refusal  to  submit  to  an  examination  under  an  order  granted 
before  action  brought,  upon  the  application  of  a  person  about 
to  bring  an  action  against  the  one  whose  examination  is  ordered, , 
is  a  contempt,  and  punishable  as  such.  Jan.  1886,  Gt.  App., 
Merchant's  National  Bank  v.  Sheehan,  ix.  1. 

-  Perjury.  Perjury  is,  and  has  always  been  held  as  a  gross  con- 
tempt.    Nov.  1885,  N.  Y.  G.  Gt.  Sp.  T.,     Jan.  1886,  N.  Y.  C.  Gt. 

*  Reversed  for  iasufficiency  of  proof.     100  N.  Y.  615. 
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Gen.  7.,  Mofifatt  v.  Herman,  viii.  369  ;  April,  1883,  N.  Y. 
Super.  Ct.  Sp.  T.,  Eagan  v.  Lynch,  iii.  236  ;  Sept.  1885,  N.  Y. 
C.  Ct.  Sp.  T.,  Keating  v.  Goddard,  viii.  377,  note;  June,  1884,  JV. 
Y.  C.  Ct.  Sp,  T.,  Stephenson  v.  Hanson,  vi.  43. 

Id. ;  false  answer.  A  defendant  who  has  sworn  to  and  inter- 
posed a  false  answer  is  guilty  of  a  contempt  of  court,  and  if  a 
right  or  remedy  of  a  party  was  thereby  defeated,  impaired, 
impeded  or  prejudiced,  his  offense  may  be  punished  under 
Code  of  Civil  Procedure,  §  14,  subd.  3,  as  a  case  where  an 
attachment  or  any  other  proceeding  to  punish  for  a  contempt 
has  been  usually  adopted  and  practiced  in  a  court  of  record  to 
enforce  a  civil  remedy  of  a  party  to  an  action  or  special  proceed- 
ing in  that  court,  or  to  protect  the  right  of  a  party,  or  it  may  be 
punished  under  subdivison  2  of  that  section  as  a  deceit  or  abuse 
of  a  proceeding  of  a  court  by  a  party.  Nov.  1885,  N.  Y.  G.  Ct., 
Sj).  T.,  and  Jati  1886,  N.  Y.  C.  Q.  Gen.  T.,  Moffatt  v.  Herman, 
viii.  369.* 
■  Id. ;  Undertaking  on  appeal.  One  who  has  falsely  jus  tified 
as  a  surety  on  an  undertaking  on  appeal  is  guilty  of  a  civil  con- 
tempt. April,  1885,'  If.  Y.  Supm.  Ct.  Sp.  T.,  Eagan ».  Lynch, 
iii.  236. 

Id.  ;  Undertaking  on  arrest.  Where  the  affidavit  of  justifica- 
tion signed  and  sworn  to  by  a  surety  to  an  undertaking  on  an 
order  of  arrest  was  false, — Held,  that  he  was  guilty  of  a  contempt 
of  court.  Sept.  1885,  iV.  Y.  C.  Ct.  Sp.  T.,  Keating  v.  Goddard, 
viii.  377,  note;  Jan.  1884,  N.  Y.  C.  Ct.  Sp.  T.,  Stephenson  v. 
Hanson,  vi.  43. 

Id.    In  a  case  where  the  undertaking  was  given  on  procuring 

an  order  of  arrest,  the  sureties'  liability  becomes  fixed  upon  the 
date  of  the  final  vacating  of  the  order  of  arrest,  and  the  fact 
that  an  appeal  has  been  taken  from  the  judgment  in  the  original 
action  by  the  plaintiff  therein  is  therefore  immaterial  in  a  pro- 
ceeding to  punish  the  surety  for  contempt.  June.  1884,  iV.  Y. 
C.  Ct.  Sp.  T. ,  Stephenson  v.  Hanson,  vi.  43. 

What  not  punishable  as ;  disobedience  of  order  not  personally 
served.  To  bring  a  party  into  contempt  for  violating  an  order, 
it  must  have  peen  served  personally  upon  him  by  delivering  a 
copy  thereof  to  him,  and  at  the  same  time  exhibiting  to  him  the 
orignal.  The  consequences  of  a  contempt  are  serious  and  often 
severe  in  the  punishment  pronounced  by  the  court,  and  before 
a  party  can  be  subjected  to  them  there  must  be  a  strict  compliance 

*  Reversed  by  New  York  court  of  common  pleas  without  opinion. 
See  17  Abh.  N.  G.  107. 
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with  the  practice.      March,  188C,  Supm.  Ct.  1st  Dept ,  McCaulay 
V.  Palmer,  ix.  390. 

-  Id.  One  directed  by  an  order  in  a  matrimonial  action  to  pay 
alimony  is  not  liable  to  be  brought  into  contempt  for  a  failure 
to  comply  "with  its  directions  until  the  order  has  been  served  on 
him.  June,  1886,  Supm.  Ct.  1st  Dept.,  Sandford  v.  Sandford,  ix. 
289. 

-  Id.  An  attachment  cannot  issue  founded  on  the  failure  of  aa 
executrix  to  personally  appear  and  return  an  inventory  accord- 
ing to  law  pursuant  to  an  order  requiring  her  so  to  do,  without 
proof  of  the  personal  service  of  such  order  upon  her.  March, 
1881,  Surr.  Ct.  Kings  Co. ,  Estate  of  Barnes,  i.  59. 

-  Id.  Where,  upon  the  return-day  of  an  order  for  the  examination 
of  a  party  before  trial,  a  motion  was  made  to  vacate  the  order,  the 
decision  of  which  was  reserved  and  thereafter  denied,  and  an 
order  made  requiring  the  party  to  appear  and  submit  to  an 
examination  on  a  day  therein  named, — Held,  that  to  put  the 
party  in  contempt  for  failing  to  submit  to  an  examination  this 
last  order  must  be  served  on  him  personally ;  that  service  thereof 
on  his  attorney  was  not  sufficient.  March,  1886,  Supm.  Ct.  1st 
Dept,  McCaulay  v.  Palmer,  ix.  390. 

-Judgment  debtor  using"  exempt  property.  A  judgment  debtor 
who  receives  and  expends  for  the  necessary  support  of  his  family 
moneys  earned  by  him  within  sixty  days  next  before  the  institu- 
tion of  proceedings  supplementary  to  execution,  is  not  guilty  of 
disobeying  an  order  in  such  proceedings  iorbidding  him  "  from 
making  or  suffering  any  transfer  of,  or  interference  with  his 
property  not  exempt  from  levy  or  sale,  by  virtue  of  an  execution, 
and  an  order  adjudging  him  guilty  of  contempt  in  so  doing  is 
unwarranted.     1883,  Ct.  App. ,  Hancock  v.  Sears,  iv.  255. 

-  Sheriff,  for  neglect  or  violation  of  duty.  A  sheriff  cannot  be 
punished  as  for  a  contempt  for  a  neglect  or  violation  of  duty 
due  simply  to  an  error  of  judgment  and  not  resulting  from  any 
bad  faith  on  his  part.  Feb.  1882,  Supm.  Ct.  Oswego  Co.  Sp.  T., 
Second  National  Bank  v.  Dunn,  ii.  259. 

-  Non-payment  of  costs,  etc.  in  action  for  separation.  The 
court  has  no  power  to  punish  a  husband  as  for  a  contempt  for 
non-payment  of  costs  and  counsel  fee,  which  he  was  directed  to 
pay  by  the  fiaial  judgment  in  an  action  for  separation  ;  such 
costs  and  counsel  fee  should  be  collected  by  execution.  Ma^, 
1885,  Supm.  Ct.  1st  Dept.,  Jacquin  v.  Jacquin,  vii.  327. 

-Non-payment  of  fees  for  executing  attachment.  "Where  a 
plaintiff,  upon  the  vacation  of  an  attachment,  was  ordered  to 
pay  the  fees,  etc.,  of  the  sheriff  for  executing  the  attachment, 
and  he  failed  to  do  so, — Held,  that  a  motion  to  punish  hiTn  as 
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for  a  contempt  in  failing  to  d  o  so  liould  be  denied  ;that  the 
question  of  the  right  to  issue  a  precept  against  the  bo;ij  in  such 
case  was  too  uncertain  to  warrant  or  justify  such  process.  Also 
— Held,  that  the  fact  that  an  action  had  been  brought  by  the 
eherifif  against  the  plaintiflf,  the  defendant,  and  the  defendant's 
vendee,  to  procure  a  judgment  adjudging  that  the  attached 
property  be  sold  to  pay  his  fees  and  charges  and  against  the 
plaintiff  in  the  attachment  suit,  for  any  deficiency  arising  on 
such  sale,  was  another  and  sufficient  reason  for  denying  the 
motion.  Oct.  1883,  Supm.  Ct.  N.  Y.  Co.  6p.  T.,  Hall  v.  United 
States  Eeflector  Co.,  iv.  148. 

Taking  property  claimed  by  receiver.    Where  one  C,  having 

a  bill  of  sale  of  certain  personal  property  from  a  corporation, 
took  possession  thereof  after  a  receiver  of  such  corporation  had 
been  appointed, — Held,  that  he  was  not  guilty  of  contempt 
merely  because  the  receiver,  who  had  not  taken  possession  of 
the  property,  claimed  it,  or  because  creditors  of  the  corporation 
asserted  that  the  receiver  should  have  taken  possession  of  it. 
Sei>t.  1885,  Supm.  Q.  N.  Y.  Go.  Sp.  T.,  In  re  United  States 
Reflector  Co.,  vui.  120. 

What  excuses;  order  without  jurisdiction.  The  fact  that  an 
order  for  the  examination  of  one  indebted  to  or  having  property 
of  an  attachment  debtor  was  granted,  without  jurisdiction  would 
be  a  complete  answer  to  a  motion  to  punish  the  person  sought 
to  be  examined  for  disobeying  it,  but  the  fact  that  it  was  im- 
providently  granted  is  not  an  excuse.  N^ov.  1885,  Supm.  Ct. 
St.  Lawrence  Co.  Sp.  T.,  In  re  Crary,  ix,  168. 

What  does  not  excuse;  loss  of  right  by  obedienoe.  It  is  no 
answer  to  a  motion  to  punish  the  mayor  of  a  city  for  a  contempt 
in  violating  an  order  restraining  him  from  making  appointments 
to  certain  offices,  that  his  term  of  office  expired,  on  the  day 
a  motion  to  continue  the  injunction  was  argued,  and  that  he 
could  not  wait  for  rendition  of  the  decision  upon  that  motion. 
Feb.  1885,  JV".  Y.  Supei-.  Ct.  Sp.  T.,  Eoosevelt  v.  Edson,  vii.  5. 

• Advice  of  counsel.    It  is  no  answer  to  a  motion  to  punish  for 

a  contempt  in  violating  an  injunction  order,  that  the  person 
violating  it  was  advised,  by  counsel  and  believed  the  injunction 
to  be  null  and  void,  and  acting  on  such  advice  and  belief ; 
especially  is  this  so  where  the  excuses  are  set  forth  in  general 
terms  only,  and  the  precise  import  of  the  advice  and  the  grounds 
on  which  it  was  given  are  not  set  forth.  Such  allegations  may, 
however,  be  considered  as  extenuating  circumstances  in  meting 
out  punishment.     Id. 

• Erroneous  order.    Although,  on  the  hearing  of  a  motion  to 

punish  a  party  for  contempt  in  not  obeying  an  order  directing 
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the  payment  of  money,  he  cannot  assail  such  order  by  showing 
that  the  amount  directed  to  be  paid  was  not  correct,  yet  where 
an  appeal  from  such  order  is  actually  pending  and  has  been 
determined  in  part  favorably  to  him,  and  in  such  manner  as  to 
•  show  that  the  sum  directed  to  be  paid  was  considerably  larger 
than  it  should  have  been,  the  general  term,  on  appeal  from  an 
order  punishing  the  party  for  such  disobedience,  should  take 
that  fact  into  consideration  and  relieve  him  from  the  order  com- 
mitting him  for  contempt  for  not  paying  a  sum  which  it  has 
decided  he  ought  not  to  have  been  directed  to  pay  ;  and  it  may 
properly  do  this  by  directing  that  the  order  committing  him  be 
vacated  and  the  motion  for  an  attachment  denied  without  prej- 
udice to  a  renewal  of  proceedings  in  case  of  a  refusal  to  pay 
over  the  amount  which  by  the  modification  was  directed  to  be 
paid.  March,  1886,  Supm.  Ct.  1st  Dept,  Oilman  t?.  Byrnes,  x. 
46. 

Id.      Fact  that  order  disobeyed  was  erroneously  or  improvi- 

dently  granted  is  no  excuse.  Id. ;  Jan.  1882,  Supm.  Gt.  Kings 
Co.  Sp.  T.,  People  ex  rel.  Negus??.  Dwyer,  i.  484;  affi'd,  Oct. 
1882,  Ct.  Apn.,  S.  C,  ii.  379  ;  Nov.  1885,  Supm.  Ct.  St.  Lawrence 
Co.  Sp.  T.,  In  re  Crary,  ix.  168. 

Harmlessness  of  disobedience.  The  plea  that  the  disobedi- 
ence of  an  order  of  a  court  was  harmless,  and  the  act  done 
ineffectual  and  a  nullity,  is  not  an  answer  to  a  proceeding  to 
punish  the  party  who  disobeyed  the  order  for  criminal  contempt. 
Oct.  1882,  Ct.  App. ,  People,  ex  rel.  Negus  v.  Dwyer,  ii.  379. 

Indictment  and  conviction.    The  indictment  and  conviction 

of  sureties  to  an  undertaking  on  which  an  order  of  arrest  was 
granted,  for  their  perjury  in  falsely  swearing  that  thoy  were 
worth  double  the  amount  of  the  undertaking,  would  be  a  pun- 
ishment for  the  offense  they  'committed  against  the  people  of 
the  State,  but  it  would  not  purge  their  contempt  of  court. 
April,  1883,  Super.   Ct.  Sp.  T.,  Eagan  v.  Lynch,  iii.  236. 

Procedure  and  proof  summary  proceeding  is  due  process  of 
law.  A  summary  proceeding  to  punish  for  contempt  is  a  due 
process  of  law,  and  was  recognized  as  such  when  the  Constitu- 
tion of  the  United  States  was  adopted,  and  is  not  within  the 
prohibition  of  that  section  of  it  which  provides  that  "  no  per- 
son shall  be  deprived  of  life,  liberty  or  property  without  due 
process  of  law. "     LI. 

Is  a  civil  special  proceeding.    A  proceeding  by  a  civil  court 

to  punish  a  criminal  contempt  which  originated  in  the  violation 
of  an  order  made  by  a  civil  court  in  a  civil  action,  is  a  civil  spe- 
cial proceeding,  and  one  of  those  special  proceedings  in  which. 
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the  Code  permits  an  appeal.     Oct.  1882,  Ct  App.,  People  ex  rel. 
Negus  V.  Dwyer,  ii.  379. 

Is  not  a  special  proceeding.    A  proceeding  to  punish  for  a 

contempt  consisting  of  the  disobedience  of  an  order  made  in  a 
civil  action,  is  not  a  special  proceeding,  but  is  a  proceeding  in 
the  action  conducted  by  the  party  instituting  it,  and  for  his 
benefit.  Dec.  1883,  Supm,  Cl.  Delaware  Co.  Sp.  T.,  Doyle  v.  Doyle, 
iv.  265. 
Order  to  show  cause  is  necessary.  An  application  to  pun- 
ish, a  party  to  a  matrimonial  action  for  contempt  in  failing  to 
obey  an  order  directing  him  to  pay  alimony,  cannot  be  made 
upon  a  mere  notice  of  motion,  but  the  party  must  be  brought 
before  the  court  either  by  an  order  to  show  cause  or  a  warrant 
of  attachment.  Jurie,  1886,  Supm.  Ct.  1st  Dept.,  Sandford  v. 
Sandford,  ix.  289. 

Id. ;  service.  Service,  without  the  State,  of  order  to  show  cause 

why  a  party  should  not  be  punished  for  contempt,  is  a  nullity. 
March,  1886,  Supm.  Ct.  1st  Dept. ,  McCaulay  v.  Palmer,  ix.  390. 
— — Id. ;  service  on  attorney.  Where  an  order  granting  alimony  in  an 
action  for  limited  divorce  was  opened  upon  defendant's  motion, 
and  upon  his  stipulating  to  pay  fees  and  disbursements,  and  the 
matter  stated  sent  to  a  referee  to  take  proof  as  to  the  defend- 
ant's ability  to  pay  such  alimony,  etc.,  the  service  of  an  order  to 
show  cause  why  he  should  not  be  punished  for  a  contempt  for 
failing  to  obey  an  order  requiring  him  to  pay  the  expense  of  the 
reference,  is  properly  made  upon  his  attorney  ;  that  defendant, 
being  liable  for  said  fees,  as  the  condition  of  a  favor  granted, 
should  pay  them  upon  a  notification  of  the  amount,  and  an 
order  directing  him  to  do  so  may  be  entered  without  former  de- 
mand.    Jan.  1884,  N.  Y.  Super.  Ct,  Mahon  v.  Mahon,  v.  58. 

■ Proof  of  default.    On  a  motion  to  punish  a  defendant  for 

contempt  in  failing  to  appear  before  a  referee,  as  required  by  an 
order  in  proceedings  supplementary  to  execution,  the  certifi- 
cate of  the  referee  certifying  to  such  default  is  not  legal  evi- 
dence of  it ;  an  aflSdavit  proving  the  facts  charged  is  necessary. 
June,  1882,  N.  Y.  Mir.  Ct.,  Rinelander  v.  Dunham,  ii  32. 

Proof  of  pendency  of  action.    Instance  of  case  iu  which  there 

was  sufficient  proof  of  the  servdce  of  the  summons  and  complaint 
in  an  action  upon  a  city  named  as  the  defendant  to  give  the 
court  jurisdiction  to  punish  a  member  of  the  defendant's  com- 
mon council  for  contempt  in  disobeying  an  injunction  issued  in 
the  action  and  served  upon  him.  Oct.  1882,  Ct.  App.,  People 
ex  rel.  Negus  v.  Dwyer,  ii.  379. 

Proof  of  perjury.   Instance  of  a  case  in  which  it  was  held  that 

there  was  sufficient  proof  that  a  surety  on  an  undertaking  was 
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guilty  of  perjury.  June,  1884,  N.  Y.  G.  Ct.  Sp.  T.,  Stephenson 
V.  Hanson,  vi.  43 ;  May,  1884,  N.  Y.  C.  P.  Sp.  T.,  Nathans  v. 
Hops,  V.  401.* 

• What  in(j[uired  into.  The  merits  of  an  injunction  order  can- 
not be  reviewed  upon  a  proceeding  to  punish  for  a  disobe- 
dience of  its  commands.  Jan.  1882,  Supm.  Ct.  Kings  Co.  Sp.  T., 
People  c.rrf/.  Negus  ?7.  Dwyer,  i.  484;  aflfirmed,  Oct.  1882,  Ct. 
App.,  S.  C,  ii.  379. 

Right  to  bo  examined.    A  defendant  who  has  been  jjerson- 

ally  served  with  an  order  to  show  cause  why  he  should  not  be 
punished  for  violation  of  an  injunction,  and  with  the  aflBdavits 
and  other  papers  on  which  such  order  was  made,  and  has 
appeared,  submitted  his  proof  and  been  heard  in  opposi- 
tion, need  not  be  again  brought  into  court  on  an  attachment 
and  interrogatories  administered  to  him  prior  to  a  final  adjudi- 
cation upon  the  contempt  charged  against  him.  Feb.  1885,  If. 
Y.  Super.  Ct.  Sp.  T. ,  Koosevelt  v.  Edson,  vii.  5. 

Order  punishing  ;  inserting  interrogatories.  It  is  not  necessary 
to  insert  the  particular  interrogatories  in  a  warrant  for  the  com- 
mitment of  a  witness  for  refusing  to  answer  questions  in  a  sur- 
rogate's or  other  court  of  record ;  the  rule  is  different  in 
justices'  courts  and  in  certain  proceedings  before  boards,  arbi- 
trators and  committees,  and  even  before  judges  and  referees 
where  they  are  expressly  authorized  by  law  to  hear,  try  and 
determine  a  matter ;  and  also,  it  seems,  where  the  witness  is 
proceeded  against,  as  for  a  criminal  contempt,  even  in  a  court 
of  record.  i\ro?j.  1884,  Supm..Ct.  N.  Y.  Co.  Ghamb.,  In  I'e  J  ones, 
vi.  250. 

Id.  Where  the  warrant  committing  a  witness  to  jail  for  con- 
tempt in  refusing  to  answer  certain  interrogatories  propounded 
to  her  while  upon  the  witness  stand  in  a  proceeding  in  a  surro- 
gate's coiu't  for  the  probate  of  a  will  recited  the  facts  without 
setting  out  the  interrogatories  and  committed  her  until  she 
should  answer  "such  legal  and  proper  interrogatories," — Held, 
that  it  sufficiently  specified  the  act  or  duty  to  be  performed. 
Id. 

Civil  contempt;  must  adjudge  that  right  was  impaired,  etc. 

To  authorize  the  punishment  of  a  party  for  a  civil  contempt,  it 
must  be  made  to  appear  and  be  determined  by  the  court  that 
the  misconduct  complained  of  was  calculated  to  or  did  actually 
defeat,  impair,  impede  or  prejudice  the  rights  or  remedies  of  a 
party  to  an  action  or  special  proceeding  brought  in  court  or 
before  a  judge  or  referee  ;  and  where  an  order  directing  a  com- 

*  Reversed  on  ground  that  proof  was  insufficient.  100  JSF.  Y.  615. 
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mitment  for  a  contempt  fails  to  so  adjudge,  it  furnishes  no  foun- 
dation whatever  for  the  imprisonment  of  the  "wrong-doer,  and 
the  court  is  without  jurisdiction  to  punish  him.  March,  1886, 
Siipm.  Ct.  \st  DepL,  Swenarton  v.  Shupe,  ix.  402.  To  same  efifect, 
June,  1886,  Supm.  Ct.  1st  Dept.,  Sandford  v.  Sandf ord,  ix.  289. 

Id;  ;  appeal.  An  order  directing  the  punishment  of  a  defend- 
ant for  a  civil  contempt  for  failing  to  obey  an  order  directing 
him  to  pay  fees  of  referee  and  stenographer  in  an  action  for 
divorce,  must  adjudicate  in  terms  that  the  defendant  has  com- 
mitted the  offense  charged,  and  that  it  was  calculated  to  and  did 
defeat,  impair,  etc.,  the  rights  and  remedies  of  the  defendant ; 
and  if  it  does  not  do  so,  it  must  be  reversed  on  appeal.  Jan. 
1884,  If.  Y.  Super.  Ct.,  Mahon  v.  Mahon,  v.  58. 

Punisliineiit  for  becoming  straw  bail.  One  who  aois  as  surety  in 
an  undertaking  on  appeal,  knowing  that  he  is  insolvent,  and 
thereby  procures  a  stay  of  proceedings,  may  be  fined  the  amount 
of  the  judgment,  und  the  payment  of  the  fine  may  be  enforced 
by  imprisonment.  May,  1884,  N.  Y.  C.  P.  Sp.  T.,  Nathans  v. 
Hope,*  v.  401. 

For  perjury  of  surety  in  undertaking.     The  perjury  of  a 

surety  to  an  undertaking  on  arrest,  who  falsely  swears  that  he  is 
worth  double  the  penalty  of  the  undertaking,  may  be  punished 
by  a  fine  sufficient  to  indemnify  the  defendant  for  the  loss  and 
injury  he  has  sustained  thereby,  and  by  imprisoning  him  for 
six  months  and  until  the  fine  is  paid.  June,  1884,  N.  Y.  C.  Ct. 
Sp.  T.,  Stephenson  v.  Hanson,  vi.  43. 

'^ —  Id.  The  court  has  power  to  punish  sureties  on  an  undertaking 
on  appeal  for  contempt,  by  imposing  upon  them  a  fine  suffic- 
ient to  indemnify  the  defendant  for  the  loss  and  injury  he  has 
sustained  through  their  misconduct,  and  by  imprisoning  them 
for  six  months  and  until  the  fine  is  paid.  Aj/ril,  1883,  JV.  Y. 
Super,  a.  Sp.  T.,  Eagan  v.  Lynch,  iii.  236. 

Id.     One  falsely  justifying  as  a  surety  on  an  undertaking  to 

procure  an  order  of  arrest  may  be  fined  the  amount  of  the  judg- 
ment recovered  against  him  on  such  undertaking.  Sept.,  1885, 
JV.  F.  C.  Ct.  Sp.  T.,  Keating  v.  Goddard,  viii.  377,  note. 

In  action  for  divorce  ;  striking  out  answer.    The  court  has 

power  to  strike  out  the  answer  of  a  defendant,  in  an  action  for 
divorce,  who  is  in  contempt,  in  disobeying  an  order  requiring 
him  to  pay  the  plaintiff  counsel  fees  and  alimony.  This  power 
was  not  affected  by  the  second  part  (chapters  xiv-xxii)  of  the 
Code  of  Civil  Procedure.  June,  1884,  Supm.  Ct.  Kings  Co. 
Sp.  T.,  Brisbane  v.  Brisbane,  v.  352. 

*  Reversed  for  insufficiency  of  proof.    100  N.  Y.  615. 
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Where  party  interposed  false  answer.    In  a  case  where  a 

defendant  by  interposing  a  false  verified  answer,  impaired, 
impeded,  prejudiced  and  defeated  the  rights  and  remedies  of 
the  plaintiff,  and  caused  the  plaintiff  an  actual  loss  to  the 
amount  of  the  judgment  and  costs  of  supplementary  proceedings, 
the  defendant  should  be  punished  as  for  a  contempt  for  so  doing, 
and  be  fined  the  amount  of  the  j  udgment  and  costs  of  supple- 
mentary proceedings.  In  such  a  case,  the  court  is  restricted,  in 
imposing  a  fine  as  an  indemnity  to  the  injured  party,  to  the 
actual  loss  produced  by  the  misconduct  complained  of ;  but  the 
fact  that  the  plaintiffs  migh*",  by  the  appointment  of  a  receiver, 
and  by  creditors'  bill  and  other  long  and  tedious  proceedings, 
collect  the  whole  or  part  of  their  judgment,  furnishes  no  just 
ground  for  denying  iheir  right  to  indemnity  by  the  more  speedy 
and  direct  means  of  a  fine  or  imprisonment.  Nov.  1885,  N. '  Y. 
City  Ct.  Sp.  T.,  Jan.,  1886,  N.  Y.  City  Ct.  Gen.  T.,  Moffatt  v. 
Herman,*  'viii.  869. 

Where  witness  refused  to  testify.  The  court  has  jurisdiction, 

in  civilly  punishing  a  witness  in  a  civil  action  or  proceeding  for 
refusing  to  answer  questions  properly  put  to  him,  to  impose  a 
fine  not  exceeding  the  amount  of  the  complainant's  costs  and 
expense,  and  $250  besides,  although  it  is  not  shown  that  any 
actual  loss  or  injury  has  been  produced  by  the  witness's  mis- 
conduct, and  where  there  is  an  error  in  the  amount  of  the  fine, 
it  can  only  be  cured  by  appeal  or  motion,  and  cannot  be 
reviewed  upon  habeas  corpus  or  ancUlary  certiorari.  Nov. 
1884,   Supm.Ct.N.   Y.  Co.  Chamb.j  Li  re  Jones,  \i.  250.      ' 

Fees  of  sheriff ;  pajnnent  of ;  civil  contempt.  The  fees  of  a  sheriflf 
for  executing  a  warrant  of  attachment  to  punish  for  a  civil  con- 
tempt, are  not  a  county  charge,  but  are  a  proper  and  just  charge 
against  the  plaintiif  in  the  action  by  whom  he  was  required  to 
execute  the  mandate  L.nd  for  whose  benefit  he  performed  the 
service  :  and  such  party  is  clearly  liable  to  him  therefor.  The 
law  assumes  that  expense  of  the  party  procuring  the  warrant 
are  covered  by  the  fine.  Bee.  1883,  Supm.  Ct.  Delaware  Co.  Sp. 
T.,  Doyle  v.  Doyle,  iv.  265. 

Id.     The  provisions  of  section  110  et  seq.  of  the  Code  of  Civil 

Procedure  which  relate  to  the  execution  by  the  sheriflf  of  a 
mandate  against  a  person  have  no  application  to  a  proceeding 
to  punish  for  a  civil  contempt  committed  in  a  civil  action.  Dec. 
1883,  Supm.  Ct.  Delawa  e  Co.  Sp.  T.,  Doyle  v.  Doyle,  iv.  265. 

Id.  ;  criminal  contempt.    It  seems,  that  the  sheriffs  fees  for 

*  Reversed  by  New  York  court  of  common  pleas  without  opin- 
ion.    17  Abb.  N.  a  107. 
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the  service  of  any  process  or  mandate  in  the  enforcement  of 
those  provisions  of  the  Code  of  Civil  Procedure  which  provide 
for  the  punishment  of  criminal  contempts  would  be  a  charge 
against  the  county  as  other  services  in  criminal  matters  and 
would  not  be  a  charge  against  the  individuals  concerned  therein. 
Dec.  1883,  Supm.  Ct.  Delaware  Co.  Sp.  T.,  Doyle  v.  Doyle,  iv. 
265. 

CONTRACT. 

What  is  ;  judgment  or  statute.  The  obligation  created  by  a  judg- 
ment or  statute  is,  in  a  certain  sense,  considered  as  arising  'from 
an  implied  promise,  but  there  is  no  implied  contract  in  such 
case.  Jan.  1884c,  Supm.  Ct.  4ih  DepL,  Remington  Paper  Co.  v. 
O'Dougherty,  vi.  79. 

False  representations.  An  action  to  recover  the  value  of  goods 

sold  and  delivered  is  an  action  on  contract,  notwithstanding  it 
is  alleged  in  the  complaint  that  the  sale  was  induced  by  false 
representations.  Jan.  1886,  Supm.  Ct.  ist  Dept.,  Whitney  v. 
Hirsch,  ix.  249. 

Money  received  in  fiduciary  capacity.  Action  for  money  had 

and  received  by  an  agent  or  attorney  in  a  fiduciary  capacity, 
which  was  the  subject  of  an  accounting,  after  refusal  and 
neglect  to  pay  on  demand,  balance  found  due  is  ex  conti^actu. 
1883,  Ct.  App.,  Segelken  v.  Meyer,  v.  1, 
— —  Id.  Where  one  M.  received  moneys  belonging  to  the  estate  of 
S.,  deceased,  in  a  fiduciary  capacity,  as  attorney  for  the  widow 
and  children  of  said  S.,  and  gave  said  widow  a  written  acknow- 
ledgment in  which  he  stated  that  there  was  due  her  ' '  as  guar- 
dian of  her  children  "  G.,  J.  and  C.  "  the  sum  of  $l,mO,—HelU 
that  there  was  a  good  cause  of  action  in  one  of  the  children,  J., 
for  S500,  the  sum  by  said  instrument  admitted  to  be  due  to  said 
J.  's  mother  as  his  general  guardian,  and  that,  whether  the  money 
was  received  in  a  fiduciary  capacity  or  as  a  loan  from  the  gen- 
eral guardian,  without  security  ;  that  the  plaintiff  could  follow  . 
his  share  of  the  fund  and  maintain  an  action  therefor.     Id.  ^ 

Undertaking.    Sureties  on  a  defective  undertaking  made  for 

the  purpose  of  obtaining  a  stay  pending  an  appeal,  objections 
to  which  were  withdrawn  and  which  was  approved   on  consent, 
and  relying  on  which  the  respondent  did  not  issue  any  execu-   • 
tion,  are  liable  thereon,   notwithstanding  the  undertaking  is 
void.     May,  1884,  JV.  F.  Super.  Ct.,  Goodwin  v.  Bunzl.  vi.  226. 
When  illegal  and  void.    A  contract  will  not  be  adjudged  illegal 
when  it  is  capable  of  a  construction  making  it  valid.     June,     j 
1884,  Snpm.  Ct.  4:th  Dept.,  Ross  v.  Wigg,  vi.  263. 
Fictitious  name.     One  who  acquires  property  in  a  business 
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conducted  under  a  fictitious  name  in  violation  of  the  law  does 
niot  forfeit  the  property  thereby  acquired  or  place  it  outside  of 
legal  protection  ;  it  is  his,  and  is  subject  to  sale  and  transfer  by 
any  of  the  modes  known  to  the  usage  of  business.  Whether  a 
contract  for  the  sale  of  property  so  acquired,  and  providing  for 
payment  therefor  by  the  purchaser,  made  in  such  fictitious 
name,  and  executed  and  to  be  performed  within  this  State,  would 
be  invalid,  query  ?    Id. 

Id.  ;  made  out  of  State.    An  agreement  or  acceptance  made  in 

Canada,  no  place  of  performance  being  mentioned,  which  violates 
the  laws  of  this  State  against  usury  and  against  the  use  of  t^e 
words  "  &  Co.,"  when  not  representing  an  actual  partner,  will 
not  be  held  invalid  unless  invalid  by  the  laws  of  Canada  ;  and 
that  fact  must  be  shown  ;  it  wiU  not  be  inferred.  March,  1884, 
Supm.  Ct.  Oswego  Go.  CJiamb.,  Ross  .v.  Wigg,  vi.  268  ;  aff'd, 
Jioie,  1884,  Supm.  Ct.  Uh  Dept.,  S.  C,  vi.  263. 

Gambling  transaction.    Where,  in  an  action  on  notes  made  in 

Boston,  Massachusetts,  the  defense  was  that  the  notes  were  given 
in  gambling  transactions  had  in  an  unlawful  business  conducted 
by  the  defendant  in  Boston,  called  the  "bucket  shop  "  business, 
consisting  of  the  purchase  and  sale  of  stocks  in  fractional 
quantities  on  margins  without  an  actual  delivery  at  any  time, 
and  that  the  notes  were  without  other  consideration  and  there- 
fore illegal  and  void, — Held,  on  demurrer,  that  a  sufficient  defense 
was  set  up,  but  the  defendant  must  show  on  the  trial  that  the 
transactions  were  void  in  Massachusetts.     Nov.  1884,  N.    Y. 
Supei:  Ct,,  Nichols  v.  Lumpkin,  vii.  1. 
Statute  of  frauds.    An  agreement  by  a  mortgagee  to  pay  a  cer- 
tain sum  to  the  owner  of  the  mortgaged  real  estate  upon  receiv- 
ing title  through  amicable  proceedings  to  foreclose  the  mort- 
gage, which  has  been  partly  consummated  by  the  actual  sale 
under  foreclosure,  and  the  conveyance  to  the  mortgagee  of  the 
whole  title,  is  a  valid  agreement  upon  which  an  action  can  be 
maintained  for  the  price  agreed  upon,  as  for  lands  sold  and  con- 
veyed at  the  purchaser's  request,  notwithstanding  the  agreement 
was  not  in  writing.       Oct.   1885,  Supm.   Ct.  1st  Dept.    Gen.    T., 
M<?Kenna  v.  Bolger,  viii.  127. 
Lex  loci  contractus.    Where  no  place  for  the  performance  of  a 
contract  is  fixed,  the  rights  and  liabilities  of  the  parties  thereto 
are  to  be  determined  by  the  lex  led  eo  contractus.     June,  1884, 
Supm.  Ct.  Mh  Dept.,  Ross  v.  Wigg,  vi.  263. 
Right  of   election.      Where  the  agent  of  an  insurance  company 
was  to  be  paid  for  his  services  by  a  commission  on  the  pre- 
miums received  upon  certain  policies,  or  at  his  election  he  was 
to  receive  in  satisfaction  of  all  commissions  20  per  cent,  of  the 
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aggregate  annual  premium  for  one  year  on  certain  specified 
classes  of  policies,  and  no  time  was  fixed  for  making  such  elec- 
tion,— Held,  tbat  he  could  make  the  election  after  the  termina- 
tion of  the  contract ;  that,  upon  the  termination  of  the  contract  by 
the  default  of  the  company,  his  right  to  election  was  absolute, 
and  not  in  any  manner  affected  by  the  appointment  of  a  receiver 
of  the  company  in  proceedings  for  its  dissolution ;   that  his 
failui-e  to  make  the  election  until  after  the  appointment  of  the 
receiver  and  the  bringing  of  his  action  to  foreclose  a  mortgage 
given  by  him,  did  not  affect  his  right  to  elect.     Oct.  1883,  Supm, 
I      Ct.  Ath  Dept. ,  Hepburn  v.  Montgomery,  v.  244. 
See  Attachment  ;    Betting  and    Gamtng  ;   Fokeclgsuke  ;   Moet- 
GAGE  ;  Paetnership  ;  Pleading. 

CONTINUING  ACTION. 

See  Abatement  and  Eevivaij  ;  Subrogation. 

CONVERSION. 

What  amounts  to.  Where  the  makers  of  a  check  drawn  to  the 
order  of  "A."  and  by  him  indorsed  and  delivered  to  "B.,"  upon 
its  being  presented  to  them  by  "  B."  mutilated  it  by  tearing  off 
their  names,  and  offered  him  instead  another  check  payable  to 
the  order  of  "A."  and  refused  to  return  the  origfinal  check, — 
Held,  that  they  were  guilty  of  a  conversion  of  the  original  check. 
Jan.  1884,  N.  Y.  Supe?-.  Ct.,  Casper  v.  Wallace,  v.  361. 

One  who,  having  received  personal  property  as  security  for  a 

promissory  note,  refuses  to  deliver  it  to  the  bailor  upon  demand 
therefor  and  tender  of  the  debt,  on  the  ground  that  it  is  claimed 
by  another  person  who  has  brought  suit  therefor,  to  which  the 
bailor  has  been  made  a  party  defendant,  is  guilty  of  a  conver- 
sion.    Oct.  1885,  Ct.  App.,  Cass  v.  Higenbotam,  viii.  329. 

'  One  who  received  moneys  as  a  trustee,  to  be  deposited  in  a 
bank  for  the  owner  and  returned  to  her  on  demand  with  the 
interest,  and,  after  having  deposited  the  money  as  agreed,  drew 
it  from  the  bank,  but  failed  and  refused  to  pay  it  to  the  owner,  is 
guilty  of  a  wrongful  conversion  of  personal  property.  J^ov. 
1885,  N.  Y.   a  Ct,  Bullen  v.  Murphy,  viii.  266. 

When  action  is  not  for.  An  action  to  recover  from  a  commission 
merchant  the  proceeds  of  goods  consigned  to  him  for  sale,  and 
sold  by  him,  less  his  commission  for  selling  them,  is  an  action 
on  contract,  and  an  allegation  in  the  complaint  of  the  conver- 
sion of  the  proceeds  of  the  sale  is  mere  surplusage.  Laekemore, 
P.  J.  (dissenting), — Held,  that  the  action  was  for  conversion. 
Dec.  1885,  N.  Y.  G.  P.,  Donovan  v.  Con^eU.  viii.  283. 
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In  an  action  against  an  agent  or  attorney  for  not  accounting  or 

paying  over  a  balance  found  due  on  an  accounting,  the  plaintiff 
does  not,  by  adding  to  the  allegation  that  the  defendant  has 
refused  to  pay  over  the  mpney  due,  an  assertion  that  he  has 
converted  it  to  his  own  use,  make  the  action  one  for  tort ;  the 
addition  is  a  mere  surplusage.  1883,  Ct.  of  App.,  Segelken  v. 
Meyer,  v.  1. 

See  Aekest  ;  Execution  Against  the  Pebson  ;  Joindeb  of 
Actions  ;  PiiEADiNO. 

CORPORATION. 

Residence  of.  The  residence  of  a  corporation  is  deemed  to  be  at 
the  place  where  its  general  business  is  transacted.  June,  1886, 
N.  Y.  a  p.,  St.  Michael's  Church  v.  Behrens,  x.  181. 

Religious  corporation.    The  object  of  the  incorporation  of  a 

church  is  to  provide  means  of  holding  property  in  succes- 
sion, and  managing  it,  and  its  residence  is  the  place  where 
its  business  affairs  are  managed.  Where  it  holds  divine  wor- 
ship, or  the  religious  purposes  it  has  in  view  are  carried 
out,  is  immaterial.  Accordingly, — Held,  where  it  appeared 
that  the  principal  office  of  a  religious  corporation  was  at  its 
treasurer's  office,  and  that  it  transacted  most  of  its  business 
there,  that  that  was  its  place  of  residence.     Id. 

Foreigpti  corporation.    A  corporation  has    its  domicile  and 

residence  alone  within  the  bounds  of  sovereignty  which  created 
it,  and  is  incapable  of  passing  beyond  that  jurisdiction.  A  for- 
eign corporation  is  permitted  to  sue  in  the  courts  of  this  State, 
and  suits  in  personam  maj  be  brought  against  it  by  service  of  pro- 
cess upon  its  officers  or  agents  within  the  jurisdiction  ;  but  such 
jurisdiction  rests  not  upon  the  presence  of  the  corporation 
here  but  upon  the  ground  that,  as  a  corporation  must  act  by 
agents,  it  may,  through  its  agents,  subject  itself  to  the  jurisdic- 
tion of  a  foreign  tribunal.  1883,  Ct.  App.,  Plimpton  tj.  Bigelow, 
iv.  189. 

National  bank.  A  bank  incorporated  under  an  act  of  Con- 
gress, and  located  in  this  State,  is  a  domestic  corporation 
within  the  meaning  of  the  Code.  Sept.  1882,  Supm.  Ct.  1st  Dept. 
Sp.  T.,  Market  Nat.  Bank  v,  Pacific  Nat.  Bank,  ii.  330. 

Estoppel.  One  who  deals  with  a  company  as  a  corporation  and 
recognizes  it  as  such,  thereby  estopped  from  questioning 
its  corporate  character.  Aug.  1883,  N.  Y.  C.  Ct.  Sp.  T.,  Gorton 
Steamer  Co.  v.  Spofford,  v.  116. 

When  insolvent.  A  corporation,  like  an  individual,  is  insolvent 
Vol.  X.— 24 
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when  it  cannot  pay  its  debts.  Jan.  1886,  Supm.  Ct.  N.  Y.  Co. 
Sp.  T.,  People  v.  Excelsior  Gas-light  Co.,  viii.  395. 

Membership,  and  transfer  thereof.  Instance  of  a  case  in 
which  a  mandamus  to  compel  the  transfer  to  a  member  of  an 
incorporated  exchange  of  another  certificate  of  membership 
which  conferred  no  additional  privileges  upon  him  save  his 
ability  to  sell  it  as  an  article  of  property,  was  refused,  and  in 
which  the  by-law  of  such  exchange  relative  to  the  transfer  of 
membership  was  construed,  March,  1886,  Supm.  Gl.  \st  Dept., 
People  ex  rel.  Krohn  v.  Miller,  ix.  149. 

Stock  ;  locus  of.  The  stock  of  a  foreign  corporation  is  not  here 
because  it  has  property  here,  or  is  conducting  its  business 
in  this  State.  It  is  present  for  the  purpose  of  judicial  proceed- 
ings only  at  one  of  two  places, — viz.,  the  place  of  residence  of 
the  owner,  or  the  place  of  residence  of  the  corporation.  1883, 
Ct.  App.,  Plimpton  v.  Bigelow,  iv.  189. 

Property  of.  The  individual  membeis  of  a  corporation  are  not  the 
"  owners  of  its  property,  or  of  any  part  of  it.  The  abstract  entity, 
the  corporation,  is  the  owner,  and  the  only  owner  of  the  prop- 
erty.    1883,  Ct.  App.,  Plimpton  v.  Bigelow,  iv.  189. 

The  ri'ght  which  a  share-holder  in  a  corporation  has  by  reason 

of  his  ownership  of  shares  is  a  right  to  participate,  according  to 
the  Amount  of  his  stock,  in  the  surplus  profits  of  the  corporation, 
and  ultimately,  on  its  dissolution,  in  the  assets  remaining  after 
paying  its  debts.  The  right  of  the  shareholders  is  enforceable 
by  judicial  proceedings  in  the  local  courts,  and  local  courts 
alone  can  be  resorted  to  to  wind  up  its  affairs  and  distribute  its 
assets.    Id. 

Sale  of.  A  court  of  equity  will  protect  the  interests  of  the  gen- 
eral creditors  and  stockholders  of  an  insolvent  corporation,  if  it 
can  be  done  without  injury  to  judgment  creditors  having  liens 
on  its  property,  by  an  immediate  sale  thereof ;  and  where  it 
appears  that  the  quicker  a  sale  of  the  property  can  be  made  the 
more  it  wiU  bring,  the  property  should  be  sold  and  the  fund 
resulting  from  such  sale  substituted  for  the  proi^erty  itself. 
Ja«.1883,  Supm.  Ct.  Kings  Co.  Sp.  T.,  Smith  v.  Danzig,  iii.  127. 

Railroad  corporation  ;  powers  of  A  railroad  company  may  take 
the  stock  of  another  railroad  company  as  a  gift.  Jan.  1886, 
Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Frothingham  v.  Broadway,  &c.  R. 
R  Co.,  ix.  304 

Eminent  domain.     The  State  has  no  power  to  grant  the  right 

of  eminent  domain  to  any  corporation  or  person  for  other  than  a 
public  use.  Oct.,  1882,  Supm.  Ct.  1st  Dept.  Gen.  T.,  People  v. 
N.  Y.  Cent.,  &c.  E.  E,  Co.,  iii.  11  ;  reversing  S.  C.  {Supm.  Ct. 
N.  Y.  Co.  Sp.  T.,  Jvly,  1882),  ii.  82. 
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Duties  of.  The  general  railroad  act  which  authorizes  the  organ- 
ization of  corporations  for  "the  construction,  maintaining  and 
operation"  of  railroads  "  for  public  use"  imposed  upon  them 
the  duty  "  to  furnish  accommodations  for  all  passengers  and 
property,  and  to  transport  all  persons  and  property  on  payment 
of  fare  or  freight. "  These  duties  are  consigned  to  them  as  public 
trusts,  and  the  acceptance  of  such  trusts  on  the  part  of  a  corpor- 
ation makes  it  an  agency  of  the  State  to  perform  public 
functions  which  might  otherwise  devolve  upon  public  officers.  Id. 

Failure  to  perform  duties.       Eailroad  corporations  cannot 

refuse  or  neglect  to  perform  their  public  duties  upon  a  contro- 
versy with  their  employees  over  the  cost  or  expense  of  doing 
them.  Their  duties  must  be  discharged  at  whatever  cost,  and 
cannot  be  laid  down,  or  abandoned,  or  suspended,  without  the 
legally  expressed  consent  of  the  State.     Id. 

Id.     Chapter  133  of  the  Laws  of  1880, — which  provides  that 

railroad  corporations  shall  have  power  to  "to  regulate  the  time 
and  manner  in  which  passengers  and  property  shall  be 
transported," — gives  them  a  discretion,  but  does  not  justify  a 
general  or  partial  suspension  of  the  duty  of  receiving  and  trans- 
porting freight.     Id. 

Id. ;    mandamus.    A  railroad  corporation  is  compellable  by 

mandamus  to  exercise  its  duties  as  a  common  carrier  of  freight 
and  passengers.  The  reasons,  stated.  Id. 
Actions  by  and  against;  domestic  corporation.  A  county 
court  has  not  jurisdiction  of  an  action  against  a  domestic 
corporation  unless  its  principal  office  is  located  within  the 
county  and  personal  service  of  the  summons  is  made  within  the 
county  upon  one  of  those  officers  of  it  who  the  Code  of 
Civil  Procedure  provides  may  be  served  with  a  summons  in  an 
action  against  it.  Dec.  1884,  Co.  Ct.  Albany  Co.,  Heenan  v.  N. 
Y.  &o.  E.  E.  Co.,  vi.  348. 

■ Id.     The  general  rule  that  for  the  purpose  of  ascertaining  the 

place  of  venue  of  an  action  against  a  railroad  corporation,  any 
county  in  which  it  operates  its  road  may  be  regarded  as  its  resi- 
dence, does  not  apply  to  coimty  courts  ;  but  in  them,  for  the 
purpose  of  determining  their  jurisdiction,  a  domestic  corpora- 
tion, or  joint  stock  associatiouj  whose  principal  place  of  business 
is  within  the  county,  is  deemed  a  resident  thereof.     Id. 

Foreign  corporations.  At  common  law,  and  before  the  statutes 

of  this  State  on  the  subject,  a  foreign  corporation  could  not  be 
sued  in  any  case  in  the;  courts  of  this  State,  unless  it  saw  fit  to 
voluntarily  appear  in  the  action.  April,  1885,  Supm.  Ci.  Kings 
Co.  iSp.  T.,  Hann  v.  Barnega^,  &c.  Improvement  Co.,  vii.  222. 
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Id.    A  non-resident  of  this  State  cannot  maintain  an  action  in  a 

court  of  this  State  against  a  foreign  corporation  to  compel  the 
specific  performance  of  a  contiact  to  sell  lands  situate  without 
the  State.     Id. 

Id.  Our  statute  in  regard  to  joint  stock  companies  is  permis- 
sive merely,  and  does  not  impair  the  right  of  foreign  corporations 
to  sue  in  our  courts.  Aug.  1883,  N.  Y.  C.  Ct.  Sp.  T.,  Gorton 
Steamer  Co.  v.  Spofford,  v.  116. 

Id.  The  superior  court  of  the  city  of  New  York  has  no  juris- 
diction over  a  foreign  corporation  in  an  action  brought  against 
it  by  a  non-resident,  and  the  objection  to  its  jurisdiction  may  be 
taken  at  any  time,  and  although  it  has  not  been  taken  in  the 
answer.  Jan. 1883,  iV.  Y.  Super.  Ct.  Sp.  T.,  Brooks  v.  Mexican 
National  Construction  Co.,  iii.  36. 

Id. ;  service  without  the  State.  The  court  acquires  jurisdic- 
tion in  an  action  against  a  foreign  corporation  by  the  personal 
service  of  the  summons  without  the  State,  notwithstanding  an 
attachment  is  not  issued.  June,  1881,  Supm.  Ct.  N.  Y.  Co. 
Sp.  T.,  Wood  T.  St.  Louis  Bolt  &  Iron  Co.,  i.  220. 

•: Id.;  service  by  publication.    Failure  to  publish  a  summons 

in  an  action  against  a  foreign  corporation  served  by  publication 
in  State  paper,  pursuant  to  Laws  of  1885,  chapter  263,  does  not 
render  the  service  void  or  deprive  the  court  of  jurisdiction 
where  all  the  provisions  of  the  Code  of  Civil  Procedure  iurefer- 
ence  to  the  publication  of  a  summons  have  been  complied  with. 
As  to  whether  said  law  applies  to  a  summons  in  an  action 
against  a  foreign  corporation,  qucere  ?  April,  1886,  Supm.  Ct. 
JSr.  Y.  Co.  Sp.  T.,  Lanier  v.  City  Bank  of  Houston,  ix.  161. 

■  Pleading.  Where  a  complaint  alleged  that  certain  defendants 
were  foreign  corporations,  but  did  not  set  forth  the  State, 
country  or  government,  by  or  under  whose  laws  they  were 
created, — Held,  that  a  demurrer  on  the  ground  that  it  did  not 
contain  facts  sufficient  to  constitute  a  cause  of  action,  interposed 
by  one  of  such  defendants,  should  be  sustained,  and  that  the  ob- 
jection was  one  that  could  be  taken  by  demurrer.  Jan.  1885, 
Supm.  Ct.  N.  Y.  Co.  Sp.  T. ,  Clegg  v.  Chicago  Newspaper  Union, 
viii.  401. 

Order  directing  that  issues  be  tried.    The  order  required  by 

the  Code  Civ.  Pro.  §  1778, — directing  that  the  issue  presented 
by  the  jjleadings  in  an  action  against  a  domestic  corporation  on 
its  commercial  paper,  be  tried, — should  be  served  when  the 
answer  is  due,  and  that  although  the  answer  is  due  in  less  than 
twenty  days  after  the  service  of  the  complaint.     Nov.  1882,  N. 
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F.  Mar.  a.  Sp.  T.,   Schlegel  v.  Am.  B.  &  A.  Bottling  Co.,  ii. 
393. 

-  Action  to  foreclose  mortgage.  Holders  of  the  bonds  of  a 
railway  company  secured  by  a  mortgage  made  to  a  trustee,  may 
intervene  in  an  action  to  foreclose  it,  although  not  parties  thereto, 
and  move  to  set  aside  an  order  appointing  receivers  on  the 
ground  of  ■want  of  jurisdiction  in  the  judge  making  it.  August, 
1884,  Supm.  a.  JV".  F.  Co.  Sp.  T.,  United  States  Trust  Co.  v. 
New  York,  West  Shore  &  Buf.  E.  E,  Co.,  vi.  90. 

-  Id.  A  trustee  to  whom  a  railroad  corporation  has  given  a  mortgage 
to  secure  bonds  issued  by  it  represents  the  owners  and  holders 
of  the  bonds,  and  must  usually  conduct  in  his  own  name  legal 
proceedings  for  their  protection  and  collection  ;  but  whenever 
he  becomes  a  party  to  an  unlawful  proceeding  injurious  to  the 
rights  of  the  bond-holder  the  latter  may  take  action  for  their 
own  protection  ;  and  that  although  the  trustee  is  not  guilty  of 
bad  faith.     Id, 

~  Evidence.  The  plaintiff  in  an  action  against  a  corporation 
may  testify  to  a  transaction  with  the  president  of  the  defendant 
as  its  agent,  notwithstanding  the  death  of  such  president,  it 
not  appearing  that  the  president  was  pecuniarily  interested  in 
the  action.  Feb.  1886,  N.  F.  G.  Ct.  Tr.  T.,  Hunt  v.  Providence, 
&c.  Steamship  Co.,  ix.  291. 

-  Examination  before  trial ;  production  of  books,  etc.  Where, 
in  an  action  against  a  corporation,  an  examination  before  trial 
of  its  officers  as  such  is  ordered,  the  production  of  its  books  and 
papers  on  the  examination  may  be  required.  Jan.  1886,  Supm. 
Ct.  N.  Y.  Co.  Sp.  T.,  Frothingham  v.  Broadway  <fe  Seventh 
Ave.  E.  E.  Co.,  ix.  304, 

-  Sequestration  of  property ;  action,  where  brought.  An 
action  by  a  judgment  debtor  for  the  sequestration  of  the  prop- 
erty of  a  corporation  belongs  to  the  class  of  actions  specified 
in  section  984  of  the  Code,  and,  subject  to  the  power  of  the 
court  to  change  the  venue,  "must  be  tried  in  the  county  in 
which  one  of  the  parties  resided  at  the  time  of  the  commence- 
ment thereof."  If  such  an  action  is  properly  located  in  the 
county  of  Kings,  a  motion  for  a  receiver  or  any  other  relief  can- 
not be  made  in  the  first  judicial  district.  Jan.  1883,  Supm.  Ct. 
Kings  Co.  Sp.  T.,  Smith  v.  Danzig,  iii.  127. 

-  Id. ;  parties  to  ;  injunction.  An  action  by  a  stockholder  of  a 
corporation  for  a  receiver  thereof,  and  another  by  a  judgment 
creditor  for  the  sequestration  of  its  property,  are  for  the  benefit 
of  all  concerned,  and  an  attaching  creditor,  although  not  strictly 
a  party  on  the  record,  is  nevertheless  and  in  fact  a  party. 
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because  he  is  a  creditor,  and  is  enjoined  by  a  general  injunc- 
tion granted  under  section  1806  of  the  Code.     Id. 

Id. ;  works  practical  dissolution.  The  provisions  of  the  Code 

that  in  an  action  for  the  sequestration  of  the  property  of  a  cor- 
poration, its  property,  after  the  payment  of  creditors,  should  be 
distributed  among  the  stock -holders  instead  of  being  returned 
to  the  corporation,  seem  to  indicate  that  a  final  decree  of  seques- 
tration works  a  practical  dissolution  of  the  corporation.  May, 
1883,  Supm.  a.  Kings  Co.  Sp.  T.,  Eddy  v.  Co-operative  Dress 
Association,  iii.  442. 

Id. ;  effect  on  contract  with  employee.    Instance  of  a  case  in 

which  it  was  held  that  a  judgment  in  a  sequestration  action 
terminated  a  contract  of  employment,  but  that  the  claim  of  the 
employee  for  damages  sustained  by  reason  of  his  discharge  was 
not  a  debt  at  the  time  of  the  appointment  of  a  receiver,  and  that 
the  employee  was  not  a  creditor  and,  therefore,  not  entitled  to 
share  in  the  assets.     Id. 

• Id.  ;  assets,  how  distributed.    The  assets  of  a  corporation 

are  subject  to  the  claims  of  creditors  existing  at  the  time  of  the 
appointment  of  a  receiver  in  a  sequestration  action,  and  such 
«  claims  must  first  be  satisfied  before  the  fund  can  be  used  for 
another  purpose.     Id. 

Officers  and  trustees  ;  election ;  evidence  of.  A  certificate  of  the 
election  of  trustees  of  a  religious  corporation  is  not  prima 
facie  evidence  of  their  election  unless  it  is  signed  by  both  of  the 
officers  who  presided  at  the  election.  June,  1884,  Supm.  Ct.  ^th 
Dept,  Eeis  v.  Rhode,  vi.  406. 

How  determined.    The  title  of  rival  claimants  to  the  office  of 

trustee  of  a  religious  corporation  cannot  be  determined  in  an 
equitable  action  brought  by  one  claimant  or  set  of  claimants 
against  another  claimant  or  set  of  claimants  ;  the  remedy  is  by 
an  action  brought  by  the  attorney-general  in  the  name  of  the 
people.    Id. 

When  persons  claiming  to  be  not  enjoined  from  acting  as. 

Where  persons  claiming  to  have  been  elected  and  acting  as 
trustees  of  a  religious  corporation  are  recognized  as  such  by 
the  religious  organization  and  by  a  majority  of  those  in  office 
at  the  time  of  the  election,  rival  claimants  to  the  office,  not 
having  statutory  evidence  of  their  election,  should  be  enjoined 
from  interfering  with  them  until  the  determination  of  their 
legal  rights  in  the  proper  form.     Id. 

Resignation.    Instance  of  a  case  in  which  was  held  that  the 

directors  of  a  corporation  could  lawfully  resign,  and  that  their 
resignation   became  effective  to  vacate  their  respective  offices 
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without  any  affirmative  act  on  the  part  of  the  corporation,  Jan. 
1883,  Supm.  Ct.  Kings  Co.  Sp.  T.,  Smith  v.  Danzig,  iii,  127. 

Required  to  produce  books,  &c.  by  subpoena  duces  tecum. 

The  officers  of  a  corporation  may  be  compelled  by  a  subpoena 
duces  tecum  to  produce  books  and  papers  of  the  corporation  in  a 
suit  in  equity  to  which  it  is  not  a  party,  upon  the  application  of 
one  of  the  parties  ;  and,  where  the  books,  etc.,  are  in  the  custody 
of  an  officer  other  thaa  the  one  served  with  a  subpoena,  if  the 
latter  has  the  power  to  produce  them  he  is  bound  to  do  so. 
Feb.  1883,  U.  S.  Circ.  Ct.,  Wertheim  v.  Continental  Eailroad  & 
Trust  Co.,  iii.  371. 

• Action  ag^ainst,   to  set  aside  alienation  of  property  ;  by 

whom  brought.  An  action  to  set  aside  an  unlawful  alienation 
of  the  property  of  corporations  may  be  brought  by  one  who,  by 
contract  with  the  corporation  has  "  the  management  of  the  affairs 
of  "  the  corporation  for  one  year  for  a  salary,  before  the  end  of 
such  year.  Oct  1883,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Beecher  v. 
Schieffelin,  iv.  230. 

■ Id. ;  defendants.  In  an  action  to  set  aside  an  unlawful  aliena- 
tion of  the  property  of  a  corporation,  made  by  its  officers  and 
trustees,  a  trustee  who  was  not  in  any  way  personally  connected 
with  the  transfer  is  not  a  necessary  party  defendant.     Id. 

■ Id.    Instance  of  an  action  to  set  aside  an  alleged  wrongful 

alienation  of  the  property  of  a  corporation,  in  which  it  was  held 
that  the  action  was  brought  by  the  proper  party,  that  there  was 
but  one  cause  of  action  set  up  in  the  complaint,  that  certain 
trustees  were  not  necessary  parties  defendants,  and  that  the  com- 
plaint set  up  a  cause  of  action.     /(/. 

To  charge  trustees  with  misappropriation  of  property.    A 

stockholder  of  a  corporation  is  not  precluded  from  bringing  an 
action  against  its  trustees  and  others,  to  charge  them  with  the 
misappropriation  of  property  and  funds  of  the  corporation,  by 
the  fact  that  the  stock  held  by  him  was  transferred  to  him  after 
the  commission  of  the  acts  complained  of.  Jan.  1886,  Supm.  Ct. 
N.  Y.  Go.  Sp.  T.,  Frothingham  v.  Broadway,  &c.  R.  E.  Co., 
ix.  304. 

• Id.   It  is  not  necessary  in  such  an  action  to  show  an  active  effort 

on  the  part  of  the  plaintiff  to  secure  remedial  action  on  the  part 
of  the  corporation,  if  it  is  apparent  that  such  effort  would  have 
been  of  no  avail  ;  as  e.  g. ,  where  the  directors  of  the  corporation 
participated  in  the  acts  complained  of.     Id.     « 

Id.      Ultra  vires.    In  an  action  against  the  trustees  of  a  rail. 

road  corporation  for  the  misappropriation  of  the  stock  of  another 
railroad  corporation  transferred  to  the  first  company  in  pursu- 
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ance  of  a  contract  which  it  had  performed,  the  defendants  can- 
not plead  ultra  vires.     Id. 

Id.     Instance  of  stich  an  action,  in  which  it  was  held  that  the 

defendants  could  be  examined  before  trial.     /(/. 

Dissolution ;  voluntary.  A  proceeding  for  the  voluutary  dissolution 
of  a  corporation  is  a  purely  statutory  one  in  which  the  court  has 
no  power  or  authority  to  act  excejjt  as  such  power  is  conferred 
by  statute.  Sept.,  1884,  Siqjm.  Ct.,  In  ?-eBoynton,  &c.  Co.,  vi.  342. 

Id. ;  petition.    The  petition  for  the  voluntary  dissolution  of  a 

corporation  must  show  that  such  dissolution  will  be  bene- 
ficial to  the  interest  of  the  stockholders.  March,  1883,  Supm. 
Ct.  1st  Deptr,  la  re  Pyrolusite  Manganese  Co.,  iii.  270. 

Id. ;  order  to  show  cause.     In  a  proceeding  for  the  voluntary 

dissolution  of  a  corporation,  the  order  prescribed  by  section 
2423  of  the  Code, — that  the  persons  interested  in  the  corporation, 
show  cause  why  it  should  not  be  dissolved, — is  in  the  nature  of 
process  for  bringing  the  persons  interested  in  contesting  and 
resisting  the  application  before  the  court.  Where  the  order  did 
not  require  those  interested  in  the  coiporation  to  show  cause 
why  it  should  not  be  dissolved,  but  contained  the  requirement 
that  they  show  cause  "  why  the  prayer  of  the  petitioners  should 
not  be  granted," — Held,  that  it  was  neither  in  substance  nor  effect 
what  the  law  prescribed  it  should  be  ;  that  the  Code  clearly 
intended  that  every  person  receiving  a  copy  of  the  order  should 
be  informed  by  its  contents  that  the  proceeding  was  taken  to 
dissolve  the  coriDoration  itself,  and,  as  the  order  contained  no 
such  information,  and  in  that  respect  entirely  failed  to  comply 
with  what  the  statute  had  required,  the  proceeding  was  not 
legally  commenced.     Id. 

— —  Id.  Where,  in  such  a  case,  the  creditors  of  the  corporation 
did  not  appear  or  in  any  way  waive  their  right  to  be  served  with 
precisely  such  an  order  as  the  Code  prescribes,  no  jurisdiction 
was  acquired  over  them,  and  as  this  was  an  indispensable  step 
in  the  proceeding,  the  omission  to  take  it  could  be  insisted 
upon  at  any  time  by  either  of  the  other  parties,  and  although 
the  objection  was  not  taken  on  their  motion  to  vacate  the  order, 
or  in  their  answers.     Id. 

■» —  Id.  ;  reference.  Upon  the  return  of  an  order  to  show  cause 
why  a  corporation  should  not  be  dissolved  in  a  proceeding  for 
its  voluntary  dissolution  the  court  may  appoint  a  referee  to  take 
proof  of  the  insolvency  of  the  corporation  and  of  all  matters  relat- 
ing thereto  ;  but  the  report  of  the  referee  or  the  decision  of 
court  must  contain  a  statement  of  the  effects,  credits  and  other 
property  and  the  debts  and  other  engagements  of  the  corpora- 
tion ;  aiid  of  all  matters  pertaining  to  its  affairs.  In  the  absence 
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of  such  a  statement,  either  in  the  report  or  in  the  decision,  the 
final  order  is  void.  Sept.,  1884,  Supm.  Ct.  2d  Dept.,  In  re  Boyn- 
ton  Saw  &  File  Co.,  vi.  342. 

Id. ;  referee's  report.  The  redort  of  a  referee  in  a  proceeding  for 
the  volunary  dissolution  of  a  corporation,  must  contain  "  a  state- 
ment of  the  effects,  credits  and  other  property,  and  of  the  debts 
and  other  engagements  of  the  corporation,  and  of  all  other  matters 
appertaining  to  its  affairs, "  and  where  it  contained  no  statement 
of  the  debts  of  the  corporation,  but  states,  generally,  that  the 
schedules  annexed  to  the  petition  is  correct,  it  does  not  comply 
with  the  Code.  March,  1883,  Supm.  Ct.  1st  Dept. ,  In  re  Pyrolu- 
site  Manganese  Co.,  iii.  270. 

Action  to  dissolve.       Section  1875  et  seq.  of  the  Code  of  Civil 

Procedure, — providing  for  the  dissolution  of  a  corporation  on  the 
ground  that  it  has  remained  insolvent  and  has  suspended  its 
ordinary  and  lawful  business  for  at  least  one  year, — refer  to  all 
corporations  created  by  or  under  the  laws  of  this  State  ;  and  it  is 
therefore  immaterial  in  an  action  thereunder  whether  the  cor- 
poration sued  is  a  manufacturing  corporation  or  not.  Jan.  1886, 
Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  People  v.  Excelsior  Gas-light  Co., 
viii.  390. 

Id. ;  answer.    In  an  action  to  dissolve  a  corporation  on  the 

ground  that  it  has  remained  insolvent  for  at  least  one  year,  an 
answer  alleging  payment  of  a  judgment  recovered  against  it, 
and  averring  that  the  corporation  has  no  liability  to  creditors 
by  way  of  judgments  unsatisfied,  is  insufficient.     Id. 

Keceiver.  A  receiver  of  a  corporation  having  its  principal  place  of 
business  in  the  city  of  New  York,  is  regularly  and  validly 
appointed  in  Kings  county,  in  an  action  properly  brought 
therein,  Jan.  1883,  Supm.  Ct.  Kings.  Co.  Sp.  T.,  Smith  v. 
Danzig,  iii.  127. 

See  Appeal  ;  Attachment  ;  Commoit  Counotl  ;  Evidence  ;  Examin- 
ation EEPOKE  Tkial  ;  Injunction  ;  Mandamus  ;  Municipaij  Cob- 
POKATION  ;  Pleadings  ;  Eeceiver. 


COSTS. 

Award  of ;  power  of  court.  The  power  of  the  court  to  award 
costs  emanates  from  the  statute  ;  and  they  cannot  be  awarded  in 
the  absence  of  authority.  At  common  law  they  could  not  be 
awarded,  but  were  recoverable  only  by  statute.  Dec.  1885, 
N.  Y.  C.  Ct.,  Krafft  v.  Wilson,  viii.  359. 
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Id.    Where  a  county  judge  denied  a  defendant's  motion  for  a 

new  trial,  in  an  opinion  in  which  no  mention  was  made  of  costs, 
and  the  plaintiff  thereupon  entered  an  order  denying  the  motion, 
with  $10  costs,  which  order  was  neither  settled  nor  allowed  by 
the  judge, — Held,  that  the  order  as  entered  was  unauthorized 
and  erroneous  ;  that  a  motion  to  correct  the  order  by  striking 
out  the  provision  for  costs  should  be  granted  ;  and  the  court  had 
no  jurisdiction  on  such  motion  to  grant  relief  to  the  plaintiff,  and 
could  not  deny  the  motion  and  approve  the  order.  Jan.  1885, 
Supm.  Ct.  Ath  Bept.,  Siegrist  v.  HoUoway,  vii.  58. 

• Power  of  referee.      In  an  action  for  goods  sold  and  delivered 

and  cash  advanced,  the  dosts  are  declared  by  statute,  absolute 
upon  the  facts  found  ;  and  the  referee  before  whom  the  cause  is 
tried  has  no  right  to  pass  upon  the  question  of  costs.  July,  1883, 
Supm.  Ct.  3c/  DepL,  Bundick  v.  Hale,  iv.  311. 

Right  to,  absolute.      Code    of    Civil   Procedure,   I  3228, — 

providing  when  the  plaintiff  in  an  action  is  entitled  to  costs  of 
course, — applies  only  to  courts  of  record.  March,  1881,  Supm. 
Ct.  Monroe  Co.  8p.  T.,  Combs  v.  Combs,  i.  298. 

Id. ;  on  appeal.     "Where  a  plaintiff  was  entitled  to  costs  of 

course,  under  section  3228  of  the  Code,  upon  the  entry  of  a  final 
judgment  in  his  favor,  and  the  judgment  was  finally  affirmed  in 
the  courb  of  appeals, — Held,  that  he  was  entitled  to  his  costs  of 
the  appeals  to  the  general  term,  and  to  the  court  of  appeals. 
April,  1883,  Ct.  App.,  Murtha  v.  Curley,  iii.  266;  rev'g  S.  C, 
iii.  86. 

■ Id. ;  appeal  from  district  court.    On  reversing  on  appeal  a 

judgment  of  a  district  court  in  the  city  of  New  York  taken  by 
default,  the  court  of  common  pleas  must  grant  costs  to  the 
appellant ;  it  has  no  discretion.  June,  1882,  N.  Y.  G.  P., 
Hurry  v.  Coffin,  ii.  319. 

— —  Id. ;  justice  s  court.  Where  in  an  action  in  a  justice's  court 
judgment  was  entered  in  favor  of  the  plaintiff  for  $34.50  dam- 
ages, and  $18.87  costs,  and  the  plaintiff  thereafter  offered  to 
reduce  the  judgment  to  $19.21  and  costs,  and  the  defendant 
appealed  from  the  judgment,  and  the  plaintiff  thereupon  offered 
to  allow  judgment  to  be  rendered  in  the  appellate  court  in  her 
favor  for  $19,21,  and  $18.47  costs  of  the  court  below,  and  the 
defendant  served  a  notice  that  he  accepted  so  much  of  the  offer 
as  related  to  damages,  and  rejected  so  much  as  related  to  costs, 
and  a  trial  was  had  in  the  appellate  court,  which  resulted  in  a 
verdict  in  plaintiff's  favor  for  $19,21, — Held,  that  the  defendant 
was  entitled  to  the  costs  of  the  appeal.  Oct.  1883,  Supm.  Ct. 
4ih  Bept.,  Allen  v.  Swan,  vi.  56, 
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-  Id. ;  action  for  dower.  Plaintiff  in  action  for  dower  is  entitled 
to,  of  course,  upon  the  rendition  of  a  final  judgment  in  her  favor. 
March,  1881,  Supm.  Ct.  Steuben  Co.  Sp.  T.,  Jones  v.  Emery,  i. 
338.  Contra,  Oct.  1883,  Supm.  Ct.  1st  D'pt.,  Aikman  v.  Harsell, 
V.  93. 

-  Id, ;  replevin.  Where  the  verdict  awards  to  the  plaintiff 
possession  of  a  chattel  which  was  replevied  by  him  and  retained, 
and  no  damages  are  awarded,  and  the  verdict  does  not  fix 
the  value  of  the  chattel,  plaintiff  is  entitled  to  tax  a  full  bill  of 
costs.  Aug.  1886,  N.  Y.  Super.  Ct.  Sp.  T.,  Claflin  v.  Davidson, 
viii.  46. 

-  Id. ;  title  to  land.  Where  in  an  action  originally  commenced 
in  a  justice's  court  and  renewed  in  the  supreme  court  on  plea 
of  title,  the  title  to  land  did  not  actually  come  in  question,  and 
the  plaintiff  was,  on  motion  of  the  defendant,  non-suited  at  the 
close  of  his  case, — Held,  that  the  plaintiff  was  entitled  to  costs 
under  section  3225  of  the  Code  of  CivH  Procedure  ;  that  there 
was  a  trial  of  an  issue  of  fact  within  the  meaning  of  that  section. 
J  n.  1882,  Supm.  Ct.  Steuben  Co.  Sp.  T.,  Gates  v.  Canfield,  ii.  254. 

-  Id.  ;*  matter  of  account.  The  plaintiff  in  an  action  in  a  court 
of  record  wherein  he  recovers  less  than  ^50,  is  not  entitled  to 
costs  on  the  ground  that  the  action  involved  a  matter  of  account, 
and  the  total  matter  of  the  account  exceeds  $400,  when  the 
accounts,  exclusive  of  payments  admitted  in  the  pleadings,  do 
do  not  exceed  S400  ;  payments  go  in  extinguishment  of  a  debt. 
Noo.  1883,  N.  Y.  C.  Ct.  Sp.  T.,  Steele  v.  MacDonald,  iv.  227; 
July,  1883,  Supm.  Ct.  Bd  Dept.,  Bundick  v.  Hale,  iv.  311. 

-  Id.  Where  the  aggregate  of  the  plaintiff's  claim  and  the 
defendant's  counter-claim  exceed  $400,  and  the  plaintiff  recovers 
less  than  $50,  the  plaintiff  is  entitled  to  costs.  Nov.  1885,  N. 
Y.  C.  Ct.  Sp.  T.  and  Gen.  T.,  also  Jan.  1886,  JV.  F.  C.  P.,  Lab- 
lache  V.  Kirkpatrick,  viii.  340;  Jwne,  1884,  N.  Y.  C.  Ct.,  Hayes 
V.  O'Eeilly,  viii.  347. 

-  Id. ;  tender.  Where  a  tender  before  suit  brought  is  set  up  in 
an  answer  and  the  money  paid  into  court,  and  the  plaintiff  takes 
the  money,  he  thereby  accepts  the  tender  and  is  chargeable  with 
costs  of  the  action  ;  and,  where  he  fails  to  give  the  defendant 
notice  of  such  acceptance  until  the  case  is  called  for  trial,  the 
complaint  should  then  be  dismissed  with  costs.  One  party  or 
the  other  must  pay  costs  in  all  cases  where  a  tender  has  been 
made  and  the  money  brought  into  court.  Feb.  1883,  N.  Y. 
Mar.  Ct.  Trial  T.,  Mela  v.  Geis,  iii.  152. 
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Both  parties.      Where  the  plaintiff  recovers  costs  against  one 

or  more  defeadj.nts,  a  defendant  who  succeeds  in  the  action  can 
recover  costs  only  when  he  is  not  united  in  interest  with  the 
unsuccessful  defendants  and  also  makes  a  separate  answer. 
D^c.  1835,  N.  Y.  a  CL,  Krafft  v.  Wilson,  viii.  359. 

^Id. ;  several  causes  of  action.  When  a  complaint  sets  up  two  or 

more  causes  of  action,  and  the  plaintiff  recovers  on  one  or  more 
and  the  defendant  is  successful  as  to  the  others,  tlie  defendant 
is  not  entitled  to  costs  unless  he  has  a  verdict  in  his  favor  ;  the 
dismissal  of  the  complaint  or  the  exclusion  of  eviderice  as  to  one 
or  more  of  the  causes  of  action  is  not  sufficient.  Mii/,  1885, 
S'lpm.  Ct.  Onondaga  Go.  Sp.  T,  Crosley  v.  Cobb,  ix.  322  ;  June, 
1883,  N.  Y.  Mar.  Gi.  Sp.  T.,  Williard  v.  Strachan,  iii.  452. 

Id.  Where,  in  such  a  case,  several  causes  of  action  were  sub- 
mitted to  the  jury,  as  to  some  of  which  the  verdict  was  in  effect, 
though  not  in  form,  in  favor  of  the  defendant, — Held,  that  he 
was  entitled  to  costs.  Jan.  1883,  Supm.  Ct.  Oneida  Sp.  T., 
Cooper  V.  Jolly,  iii.  9. 

Id. ;  ejectment.  In  an  action  of  ejectment  to  recover  two  sep- 
arate parcels  of  land  separately  described  in  the  complaint, 
which  contained  only  one  count,  and  wherein  the  plaintiff 
recovered  but  one  of  such  parcels,  both  the  plaintiff  and  defend- 
ant are  entitled  to  costs.  The  rule  in  such  cases  is  the  same  as 
in  an  action  to  recover  a  chattel.  July,  1885,  Supm.  Ct.  Monroe 
Go.  Sp.  T.,  Coon  v.  Diefendorf,  viii.  293. 

Id. ;  partition.  In  an  action  for  partition,  it  seems,  that  where 

there  is  a  sale  of  the  property  each  side  is  entitled  to  costs ;^  but 
where  there  is  an  actual  partition,  the  right  of  both  sides  to 
costs  is  doubtful.  Oc^..l883,  Supm.  Ct.  \st  Dept.,  Weed  v.  Paine, 
iv.  305. 

Certificate  as  to  right  to.    The  certificate  to  entitle  a  party  to 

costs,  &c.,  provided  for  by  section  3248,  is  of  some  fact  appear- 
ing on  the  trial,  and  has  no  application  to  facts  extrinsic  to  the 
action,  and  which  have  no  connection  with  the  issue, — e.  g.,  the 
presentation  of  the  plaintiff's  claim  in  an  action  against  a  muni- 
cipal corporation  to  its  chief  fiscal  officer.  June,  1881,  Ct.  App., 
Baine  v.  City  of  Rochester,  i.  269. 

— —  When  discretionary ;  appeal  to  court  of  appeals.  Where 
the  costs  of  an  action  are  in  the  discretion  of  the  court,  the 
whole  subject  of  costs,  both  in  the  court  in  which  the  judgment 
was  originally  recovered  subsequent  to  the  judgment,  and  in  the 
court  of  appeals,  are  subject  to  the  control  of  the  latter  court 
upon  an  appeal  to  it.  April,  1883,  Gf.  J^pj>. ,  Murtha  ?5.  Curley, 
iii.  266;  reversing  S.  C.  {,N.  Y.  Super.  Q.,  Jan.  1883),  iii.  86. 
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-  Id. ;  appeal  from  county  court.  Costs  of  an  appeal  to  the 
supreme  court  from  an  adjudication  of  the  county  court,  deter- 
mining an  appeal  from  a  justice's  court,  are  discretionary  ;  and 
where  a  judgment  is  affirmed  without  any  direction  as  to  costs, 
they  cannot  be  taxed  by  either  party.  March,  1881,  Supm.  Gt. 
Mrniroe  Co.  Sp.  T.,  Combs  v.  Combs,  i.  298. 

-  Id. ;  dower.  In  an  action  brought  under  the  Code  of  Civil 
Procedure  [g  1596,  etseq.]  for  the  admeasurement  of  dower,  the 
costs  are  in  the  discretion  of  the  court.  Oct.  1833,  Supm.  Ct.  Ist 
Dept,  Aikman  v.  Harsell,  v.  93.  Contra,  March,  1881,  Supm.  Ct. 
Steuben  Co.  Sp.  T.,  Jones  v.  Emery,  i.  338. 

-  Id. ;  interpleader.  Where  an  interpleader  is  ordered  on  motion, 
made  under  section  820  of  the  Code  of  Civil  Procedure,  the 
costs  of  the  action  are  in  the  discretion  of  the  court.  Feb.  1886, 
N.  Y.  C.  Ct.  Sp.  T.,  Cronin  v.  Cronin,  ix.  137. 

-  Id.  The  rules  and  principles  which  governed  an  action  in 
equity  for  an  interpleader  and  those  applicable  to  interpleader 
by  motion  under  the  Code  of  Civil  Procedure  are  alike  ;  and 
those  formerly  prevailing  as  to  costs,  should,  as  far  as  practic- 
able, be  applied  to  the.  present  practice.  Instance  of  case  in 
which  it  was  held  that  disbursements  only  should  be  charged 
upon  fund.     Id. 

-  Id. ;  in  tort.  In  an  action  to  set  aside  a  chattel  mortgage  as 
fraudulent,  and  for  an  accounting  of  the  goods  taken  thereun- 
der, where  the  mortgage  is  sustained,  but  it  was  found  that  there 
was  a  surplus  in  the  defendants'  hands  after  paying  their  claims, 
to  which  the  plaintiff  is  entitled,  the  costs  of  the  action  are  in 
the  discretion  of  a  referee  appointed  to  hear  and  determine  the 
issues.  Dec.  1885,  Supm.  Ct.  Oneida  Co.  Sp.  T.,  Couch  v.  Mil- 
lard, viii.  431. 

-  Id. ;  foreclosure.  The  costs  of  an  action  for  the  fore3losure 
of  a  mortgage  in  which  judgment  was  given  for  the  deficiency, 
if  any,  against  one  who  had  guaranteed  the  payment  of  the 
mortgage,  are  discretionary.  Dec,  1882,  Supm.  Ct.  Albany  Co. 
Sp.  T.,  Newcomb  ^?.  Hale,  iv.  25. 

-  Id. ;  motion  for  new  trial.  Costs  on  granting  order  denying 
a  motion  for  a  new  trial  are  in  the  discretion  of  the  court.  Jan. 
1885,  Supm.  Ct.  Ath  Dept.,  Siegrist  v.  HoUoway,,  vii.  58. 

-  Id. ;  on  granting  new  trial  on  appeal.  The  costs  to  be 
awarded  tipon  the  granting  of  a  new  trial  are  in  the  discretion 
of  the  general  term,  and  may  be  awarded  to  either  party,  either 
absolutely  or  to  abide  the  event.  Jan.  1883,  N.'  Y.  Super.  Gt., 
Murtha  v.  Curley,  iii.  86. 

-  Id. ;  summary  proceedings.    Where  the  final  order  in  a  sum- 
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mary  proceeding  is  aifirmed  on  the  appeal,  costs  are  in  the 
discretion  of  the  court.  July,  1884,  JV.  F.  G.  P.  Sp.  T.,  Ever- 
all  V.  Lossen,  vii.  112. 

Against  administrator.      Where  the  plaintiff  in  an  action 

against  an  administrator  on  a  claim  against  his  decedent  brought 
by  agreement  in  lieu  of  a  reference  recovered  judgment  for  about 
one-eighth  T)f  the  claim  presented  by  him  and  defeated  a  counter- 
claim interposed  by  the  administrator, — Held,  that  the  interpo- 
sition of  a  counter-claim  was  such  of  a  resistance  of  the  plaintiff's 
claim  as  entitled  him  to  costs.  April,  1885,  Supm.  Ct.  Ulster  Co. 
Sp.  T.,  Sutton  V.  Newton,  vii.  333. 

■ Id.     A  claim  against  a  decedent's  estate  is  not  unreasonably 

resisted  so  as  to  entitle  the  claimant  to  costs,  where  it  is  materi- 
ally reduced.  Aug.  1885,  Supm.  Ct.  Ulster  Co.  Sp.  T.,  Overhei- 
ser  V.  Morehouse,  viii.  11. 

To  neither  party ;  infant.    No  provision  is  made  for  awarding 

costs  in  such  Ti  case  against  the  infant  personally,  and  the  dis- 
missal of  the  complaint -should  be  without  costs  of  the  action. 
Feb.,  1886,  Co.  Ct.  Erie  Co.^  Imhoff  iJ.  Wurtz,  ix.  48. 

Id. ;  municipal  corporation.     A  plaintiff  in  an  action  against 

a  municipal  corporation  in  which  judgment  is  demanded  for  a 
sum  of  money  only,  cannot  be  awarded  costs  unless  he  has  pre- 
sented his  claim  for'  payment  to  the  chief  fiscal  officer  of  such 
corporation  before  the  commencement  of  the  action,  and  it  is 
immaterial  that  such  officer  is  not  authorized  to  adjust  and  pay 
the  claim  on  presentation.  The  fact  that  the  plaintiff  is  not 
entitled  to  costs  does  not  entitle  the  defendant  thereto  where  the 
plaintiff  recovers  $50  or  more.  Ju/ie,  1881,  Ct.  App.,  Baine  v. 
City  of  Rochester,  i.  269. 

■ To  abide  event.     Where  a  judgment  was  reversed  by  the  court 

of  appeals  and  a  new  trial  ordered,  with  costs  to  abide  the  event, 
the  successful  party  is  entitled  to  tax  the  costs  of  both  trials, 
although  the  first  judgment  in  his  favor  was  erroneous;  and  also 
to  tax  the  costs  of  the  appeal  to  the  court  of  appeals.  Dec.  1882, 
Supm.  Ct.  Alb.  Co.  Sp.  T.,  Newcomb  v.  Hale,  iv.  25  ;  March, 
1881,  Ct.  App.,  First  Nat.  Bani  of  Meadeville  v.  Fourth  Nat. 
Bank  of  New  York,  i.  318,  note.  Conti-a,  Jan.  1879,  Supjti.  Ct. 
W.   r.   Co.  Sp.  T.,  Lydd  v.  Kenny,  i.  310,  note. 

Id.      Where  new  trial  ordered  on  appeal  with  costs  to  plaimtiff 

to  abide  the  event,  the  defendant,  upon  succeeding  on  a  second 
trial,  is  entitled  to  the  costs  of  the  first  and  second  trials,  but  not 
to  thos.;  of  the  appeal ;  they  belong  to  the  plaintiff  only  in  case 
he  finally  succeeds  in  the  action.  Dec.  1878,  N.  Y.  Sup-^r.  Ct.  Sp. 
T.,  Donovan  v.  B  )ard  of  Education,  i.  311,  note. 
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-  Id.  Where  an  order  reversing  a  judgment  and  granting  a  new 
trial  is  made  with  costs  to  abide  the  event,  without  other  limita- 
tions, the  party  finally  succeeding  in  the  action  is  entitled  to  tax 
them.  March,  1881,  Gt.  App.,  First  Nat.  Bank  of  Meadville  v. 
Fourth  Nat.  Bank  of  N.  Y.,  i.  318,  note. 

-  Id.  Where,  on  appeal  to  the  general  term  of  the  supreme  court, 
a  judgment  was  reversed  and  a  new  trial  ordered,  with  costs  of 
appeal  to  abide  the  event,  costs  of  appeal  should  be  taxed  in 
favor  of  the  party  ultimately  successful.  Oct.  1881,  Supm.  Ct. 
N.  Y.  Co.  Sp.  T.,  Comly  v.  Mayor,  i.  306  ;  Feb.  1878,  N.  Y.  Mar. 
Ct.,  Lotti  V.  Krakaner,  i.  312,  note. 

-  Id.  Where  a  judgment  in  favor  of  a  plaintiff  in  an  action  was 
reversed  on  appeal,  and  a  new  trial  ordered,  with  costs  to  abide 
the  event, — Held,  that  the  plaintiff,  upon  recovering  judgment  on 
a  second  trial,  was  not  entitled  to  the  costs  of  such  appeal.  Dec. 
1878,  Supm.  Ct.  N.  Y.  Co.  Sp.  1.,  and  Feb.  1879,  Supm.  Ct.  \st 
Dept.,  Sheridan  v.  Genet,  i.  309,  note  ;  Jan,  1879,  Supm.  Ct.  N. 
Y.  Co.  Sp.  T.,  Lydd  v.  Kenny,  i.  310,  note. 

-  Id.  Where  a  judgment  was  reversed  on  appeal,  with  costs  to 
abide  the  event,  and  on  a  subsequent  trial  the  plaintiff  recovered 
$3,388.53  on  nine  causes  of  action  ;  and  the  complaint  was  dis- 
missed as  to  three  alleged  causes  of  action,  and  the  defendant 
had  a  verdict  in  his  favor  on  seven  alleged  causes  of  action, 
involving  over  ^35,000, — Held,  that  the  defendant  was  the  suc- 
cessful party,  and  was  entitled  to  costs  of  the  first  trial  and  of 
the  appeal.  May,  1886,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Abendroth  ??. 
Durant,  ix.  446. 

-  Id. ;  demurrer.  The  recovery  of  the  costs  of  a  demurrer  to 
a  counter-claim  set  up  in  an  answer  and  of  an  appeal  from  an 
order  determining  it,  where  the  plaintiff  succeeds,  must  await 
and  depend  upon  the  defeat  of  the  defendant  upon  the  issues  of 
fact  raised  by  the  answer,  and,  it  seems,  if  the  latter  prevails 
there,  the  plaintiff  will  not  be  entitled  to  recover  such  costs.. 
March,  1886,  Supm.  Ct.  oth  Dep^.,  Willover  v.  First  Nat.  Bank  of 
Olean,  x.  80. 

-  Id.  Note  on  the  Award  of  Costs  on  determining  demurrer 
where  there  is  also  an  issue  of  fact.     x.  88, 

-  "  With  costs."  When  a  judgment  was  modified  by  the  court 
of  appeals,  and  as  modified  was  afl&rmed,  "  with  costs  to  the 
plaintiff,"  "with  costs"  means  costs -in  the  court  of  appeals 
only.  Dec,  1882,  Supm.  Ct.  Albany  Co.  Sp.  T.,  Newcombe  v. 
Hale,  iv.  25. 

-  Id.  Where  the  court  of  appeals  reversed  an  order  of  the  gen- 
eral term  directing  a  new  trial,  and  afifirmed  the  judgment  of  the 
special ^term,  with  costs, — Held,  that  "with  costs"  meant  all 
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the  taxable  costs,  subsequent  to  the  judgment  aflBrmed,  conse- 
quent upon  the  appeals  both  to  the  general  term  and  to  the 
court  of  appeals.  April,  1883,  Ct.  App.,  Murtha  v.  Curley,  iii. 
266  ;  rev'g  S.  C.  (N.  F.  Super.  Ct,  Jan.   1883),  iii.  86. 

Id.     An  order  made  on  an  appeal  directing  a  new  trial,  with 

costs  to  abide  the  event,  applies  to  the  costs  of  the  ai^peal  and  to 
all  prior  costs.  March,  1881,  Ct.  App.,  First  Nat.  Bank  of 
Meadville  v.  Fourth  Nat.  Bank  of  New  York,  i.  318,  note  ;  Dec. 
1882,  Supm.  Ct.  Albany  Co.  Sp.  T.,  Newcomb  v.  Hale,  iv.  2-5. 
Cmitra,  holding  that  it  applies  to  costs  of  appeal  only,  Jan.  1879, 
Supm.  Ct.  N.  Y.  Co.  Sp.  T„  Lydd  v.  Kenny,  i.  3 JO,  note;  Dec. 
1878,  iV.  F.  Super.  CV.  Sp.  7\,  Donovan  v.  Board  of  Education, 
i.  311,  note. 

Amending  pleading.      The  plaintiff  should  not  be  allowed  to 

amend  his  complaint  so  as  to  virtually  discontinue  the  action  as 
to  one  of  the  defendants,  except  upon  the  payment  of  all  costs  in 
the  action,  whether  awarded  on  appeal  from  a  former  judgment 
or  otherwise.  Jan.  1884,  Supm.  Ct.  1st  Dept.,  Kent  v.  Popham, 
vi.  336. 

Withdrawal  of  answer.     A  defendant  by  withdrawing  his 

answer  does  not  exempt  himself  from  the  jjayment  of  costs 
which  have  up  to  that  time  accrued,  April,  1885,  N.  Y.  C.  P., 
Wendell  v.  Lipsky,  viii.  388. 

Discontinuing  action.    The  court  has  power  to  permit  the 

discontinuance  of  an  action  to  recover  damages  for  personal 
injuries,  without  costs.  March,  1883,  N.  Y.  Mar.  fJt.  Sp.  T., 
Hoffman  v,  Eidley,  iv.  41. 

Rule  governing.     Costs  are  governed  by  the  law  in  force  at 

the  time  the  action  in  which  they  are  recovered  is  determined. 
March,  1881,  Supm.  Ct.  Steuben  Co.  Sp.~  T.,  Jones  v.  Emery,  i. 
338. 

— — Id.  Section  3234  of  the  Code  of  Civil  Procedure, — allowing 
costs  both  to  the  plaintiff  and  the  defendant  in  certain  actions 
where  both  recover, — is  substantially  the  same  as  the  provisions 
of  2  B.  S.  C16, 1  26,  subd.  2,  and  the  construction  given  to  the 
latter  is  applicable  to  the  Code.  May,  1885,  Supm.  Ct.  Onondaga 
Co.  Sp.  T.,  Crosley  v.  Cobb,  ix.  322 

Id.  Where  an  action  was  brought  on  a  claim  against  a  deced- 
ent's estate  pursuant  to  an  understanding  with  the  administrator 
in  lieu  of  a  reference, — Held,  that  the  rules  governing  the 
allowance  of  costs,  &c.,  in  a  reference  under  the  statute  applied. 
April,  1885,  Supm.  Ct.  Ulster  Co.  Sp.  T.,  Sutton  v.  Newton,  vii. 
833. 

As  condition  of  granting  favor.    One  suing  in  forma  paupejns 

may  be  required  to  pay  costs  as  a  conditioo  of  opening  a  judg- 
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ment  taken  by  default.  June,  1881,  N.  Y.  Mar.  Gt.  Sp.  T., 
Elwin  V.  Koutli,  i.  131. 

Id.  The  payment  of  costs  in  an  action  "to  date"  by  a  defend- 
ant as  a  condition  of  amending  his  answer,  does  not  deprive  him 
of  the  right  to  recover  costs  of  proceedings  prior  to  the  amend- 
ment if  he  finally  succeeds.  Dec.  1878,  iV.  Y.  Super.  Ct.  Sp.  T., 
Donovan  v.  Board  of  Education,  i.  311,  note;  Jan.  1882,  N.  Y. 
Super.  Ct.,  Havemeyer  v.  Havemeyer,  i.  448. 

Liability  for;  administrator.  An  administrator  who  sues  upon 
a  cause  of  action  for  conversion  which  arose  after  the  destth  of 
his  intestate,  if  defeated,  is  personally  liable  for  costs,  and  the 
defendant  may  enter  judgment  therefor  against  him  without  an 
order  of  the  court.  Jan.  1883,  Supm.  a.  N.  Y.  Co.  Sp.  T., 
i^eig  V.  Wray,  iii.  159. 

Attorney.    The  attorney  who  issxied  an  execution  against  the 

person  is  not  liable  to  the  sheriff  for  his  poundage  fees,  and 
cannot  be  required  to  pay  them.  ilfarcA,  1882,  Supm.  Ct.  N.  Y. 
Co.  Sp.  T.,  Bowe  V.  Campbell,  ii.  232. 

Defendant.    Costs  of  a  motion  with  necessary  disbursements 

for  referee's  fees  may  be  awarded  against  the  defendants  in  an 
action  upon  a  motion  to  set  aside  a  certificate  of  satisfaction 
of  judgment  and  a  conseijt  to  the  discontinuance  of  another 
action,  on  the  ground  that  the  plaintiff's  attorney  gave  the  same 
without  authority.  Feb.  1884,  Supm.  Ct.  Oswego  Co.  Sp.  T., 
Woodford  v.  Rasbach,  vi.  315. 

Grantee.     The  fee  for  the  drawing  a  deed  of  real  property  sold 

by  a  referee,  pursuant  to  a  decree  in  an  action  for  partition,  is 
chargeable  to  the  grantee.  April,  1886,  Ct.  App.,  Bace  v.  Gil- 
bert, X.  1..  • 

Party  in  interest.    One  by  whom  and  for  whose  benefit  an 

action  is  prosecuted  in  the  name  of  another,  is  liable  for  costs 
under  the  statute  only  to  the  same  extent  that  he  would  be  if 
judgment  was  against  him  personally.  Jan.  1884,  Supm.  Ct. 
4th  Dept. ,  Remington  Paper  Co.  v.  O'Dougherty,  vi.  79. 

Id.    Where  a  debtor  delivered  to  his  creditor's  attorney  various 

claims,  upon  an  understanding  between  them  that  they  were  to 
be  collected  and  applied  upon  the  creditor's  claim  and  the  over- 
plus paid  to  the  debtor,  and  consequently  an  action  was  brought 
in  the  debtor's  name  on  one  of  the  claims  without  the  know- 
ledge of  the  creditor,  in  which  judgment  for  costs  was  recovered 
against  the  debtor, — Held,  that  the  creditor  was  not  liable  for 
costs,  as  the  party  beneficially  interested  in  the  recovery.  Nov. 
1884,  N.  Y.  Super.  Ct.,  Elliott  v.  Lenicky,  vii.  82. 

Id.     The  power  of  the  court  to  impose  costs  of  an  appeal  from 

an  order  are  not  limited  to  such  litigants  as  are  strictly  parties 
•      Vol.  X.-25. 
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to  the  action  in  which  the  motion  is  made,  but  it  has  the  fullest 
discretion.  Jan.  1882,  N.  Y.  G.  P.,  Higgins  v.  Callahan,  ii. 
302. 

Id.    Costs  may  be  awarded  against  the  sureties  on  a  bond  for 

the  limits  who  join  with  the  defendant  in  the  action,  in  a  motion 
to  have  the  judgment  therein  marked  satisfied,  and  also  in  sus- 
taining the  order  granted  thereon.     Id. 

Amount  in  general.  Where  the  statute  contains  a  fee  bill  allow- 
ing specified  items,  there  is  no  power  in  the  court  to  add  to,  or 
deduct  from,  them  ;  and  the  sums  specified  go  to  the  successful 
party  as  of  course.  April,  1886,  iV.  F.  C.  Ct.  Sp.  T.,  Walsh  v. 
Bowery  Savings  Bank,  ix.  177. 

After  notice  of  trial.    Where  a  cause  was  noticed  for  trial  by 

plaintiff  and  the  complaint  dismissed  for  want  of  prosecution 
the  defendant  is  entitled  to  costs  for  all  proceedings,  before  and 
after  notice  of  trial,  including  term  fees ;  although  no  notice  of 
trial  was  given  by  him,  March,  1882,  JV.  Y.  Super.  Ct., 
Andrews  v.  Schuitzler,  ii.  18. 

Appeal  from  district  court.     The  costs  of  an  appeal  from  a 

district  court  in  the  city  of  New  York  to  the  New  York  court 
of  common  pleas,  are  the  same  as  those  of  an  appeal  from  a 
justice's  court  to-  a  county  court.  May,  1881,  N.  Y.  C.  P. 
Sp.  T.,  Clark  v.  Carroll,  i.  298,  note. 

Argument  of  appeal.    Where  it  was  stipulated  by  the  parties 

to  appeals  in  nine  actions  that  the  return  and  decision  in  one 
case  should  stand  as  the  return  and  decision  in  all  the  others, 
the  successful  party  is  entitled  to  tax  costs  for  argument  in  each 
of  the  cases,  although  there  was  but  one  argument.  Nov.  1882, 
N.  Y.  C.  P.,  Hauselt  r.  Godfrey,  iii.  116. 

'  Id.  Party  succeeding  on  appeal  to  court  of  appeals  is  entitled 
to  costs  before  and  for  argument,  whether  argument  was  oral 
or  printed.  Aug.  1883,  N.  Y.  Super.  Ct.  Sp.  T.,  Malcolm  v. 
HamiU,  iv.  221. 

Before  and  after  notice  of  trial.    Where  an  action  has  been 

twice  tried,  the  successful  party  is  not  entitled  to  tax  the  costs 
before  and  after  notice  of*  trial  twice ;  they  are  not  properly 
costs  of  the  second  trial.  Dec.  1883,  Supm.  Ct.  If.  Y.  Co.  Sp.  T., 
Bank  of  Mobile  v.  Phoenix  Ins.  Co.^  viii.  212. 

— —  Commission.  A  deposition  or  commission  and  the  interroga- 
tories upon  it,  taken  before  trial  for  use  on  the  trial,  can  be 
charged  for  but  once,  and  the  fact  that  it  was  used  on  two  or 
three  trials  of  the  action,  does  not  entitle  the  prevailing  party 
to  tax  costs  therefor  two  or  three  times.     Id. 
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-  Divorce.  Where,  in  an  action  by  a  wife  for  a  separation,  the 
husband,  by  way  of  counter-claim,  seeks  a  divorce  on  the  ground 
of  the  plaintiflTs  adultery,  and  the  plaintifi"  does  not  sustain  her 
cause  of  action,  or  the  defendant  his  counter-claim,  the  plaintiff 
should  be  treated  in  the  matter  of  allowances  as  if  she  were 
defendant,  and  had  succeeded  in  an  action  for  absolute  divorce; 
and  the  court  should  award  her  such  costs  as  would  repay  her 
for  the  additional  expense  of  meeting  the  issue  raised  by  the 
counter-claim.  May,  1884,  Supm.  Gt.  N.  Y.  Co.  Sp.  T.,  De 
Meli  V.  De  MeH,  v.  306. 

-  Examination  before  trial.  Where  a  party  to  an  action  was 
examined  before  trial  pursuant  to  a  stipulation  between  the 
parties,  and  not  under  an  order  of  the  court  obtained  as  pro- 
vided in  sections  870  and  871  of  the  Code, — Held,  that  $10  costs 
for  such  examination  could  not  be  taxed.  May,  1883,  N,  Y, 
Supm.  a.  Sp.  T.,  Newman  v.  Grieff,  iii.  362. 

-  Foreclosiire  by  advertisement.  Amount  of  costs  taxable  in  a 
proceeding  for  the  foreclosure  of  a  mortgage  on  real  property 
by  advertisement,  stated.  March  and  April,  1886,  Snpm.  Ct. 
Oneida  Go.  Sp.  T.,  Ferguson  v.  Wooley,  ix.  236. 

-  Motion  for  new  trial.  A  motion  for  a  new  trial  on  the  ground 
of  surprise  and  newly -discovered  evidence,  is  not  "a  motion  for 
a  new  trial  upon  a  case  ;"  although  a  case  is  actually  made 
and  settled  ;  only  motio'n  costs  can  be  awarded.  Jan.  1886, 
Supm.  Gt.  Gatiaraugus  Go.  Sp.  T.,  Hasley  v.  Coldrick,  ix.  43. 

-  Special  verdict.  Where  a  special  verdict  was  rendered  by 
the  jury  on  one  of  two  questions  involved  in  an  action,  the  other 
question  was  reserved  to  be  determined  by  the  trial  judge,  and 
both  parties  moved  for  judgment  on  the  special  verdict,  the 
successful  party  is  entitled  to  $20  costs  before  argument  and 
$40  costs  for  argument  of  the  motion.  April,  1886,  N.  Y.  G.  Gt. 
Sp.  T.,  Walsh©.  Bowery  Savings  Bank,  ix.  177. 

-  Id.  Where,  immediately  after  the  rendition  of  a  special  ver- 
dict, judgment  was  ordered  by  the  trial  judge, — Held,  that  there 
was  not  such  "  an  application  for  judgment  upon  a  special 
verdict "  as  would  entitle  the  successful  party  to  costs  of  appli- 
cation for  judgment  upon  a  special  verdict.  Nov.  1885,  Supm. 
a.  Isi  Dept.  N.  Y.  Go.  Sp.  T.,  Kenney  v.  First  Nat.  Bank  of 
Pittsburgh,  viii.  398. 

-  Summary  proceedings.  The  only  costs  taxable  on  appeal 
from  a  final  order  in  summary  proceedings  are  those  that  would 
have  been  taxable  if  the  special  proceeding  was  an  action  and 
the  final  order  a  judgment.  July,  1884,  N.  Y.  G.  P.  Sp.  T., 
Everall  v.  Lossen,  vii.  112. 

-  Id.    Where,  in  summary  proceedings  to  recover  possession  of 
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real  property  in  case  of  forcible  entry  and  detainer,  the  plaintiff 
succeeded,  and  the  justice  awarded  him  ;^5  costs  besides  dis- 
bursements,— Held,  that  the  justice  had  power  in  his  discretion 
to  award  such  costs  ;  and  that  in  view  of  the  fact  that  there  had 
been  three  jury  trials  in  the  case,  the  sum  granted  was  not 
excessive.  Nov.  1883,  Alleghany  Co.  Of.,  Lewis  v.  Hoffman,  v.  141. 

In  sunogate's  court.    In  a  case  within  section  2561  of  the 

Code,  the  surrogate  has  no  power  to  award,  under  any  circum- 
stances, a  greater  sum  as  costs  than  that  provided  for  in  sections 
2561  and  2562.  August,  1882,  Surr.  Ct.  N.  Y.  Co.,  Estate  of 
Withers,  ii.  162. 

Id.     The  authority  of  the  surrogate  to  award  costs  and  counsel 

fees  in  a  proceeding  for  the  removal  of  executors  is  limited  by 
section  2561  of  the  Code  of  Civil  Procedure,  and  the  maximum 
amount  that  can  be  allowed  is  $70,  and  $10  for  the  number  of 
days  less  two  necessarily  occupied  in  the  trial  or  hearing  upon 
the  merits.  Jan.  1886,  Surr.  a.  N.  Y.  Co.,  Estate  of  Fem- 
bacher,  viii.  349. 

Id.  '  An  application  to  a  surrogate's  court  for  leave  to  issue  an 

execution  on  a  judgment  recovered  against  a  decedent  in  his 
lifetime,  is  a  special  proceeding  and  not  a  motion,  and  the  peti- 
tioner, if  successful,  is  entitled  to  $70  costs  if  the  application 
was  contested,  and  to  $25  costs  if  it  was  not.  Dec.  1885,  Surr. 
Ct.  Kings  Co.,  Estate  of  Taylor,  viil.  453. 

Id.    An  administrator  can  only  be  granted  an  allowance  under 

sections  2561  and  2562  of  the  Code,  for  such  days  as  were  actu- 
ally and  necessarily  occupied  in  a  trial  or  the  preparation  there- 
for or  in  preparing  his  accounts  for  settlement.  Whether  a 
per  diem  allowance  can  be  made  to  an  administrator  for  time  of 
his  counsel  so  necessarily  occupied,  Qucere?  August,  1882, 
Surr.  Ct.  y.  Y.  Co.,  Estate  of  Withers,  ii.  162. 

Term  fees.    Where  a  case  came  on  for  trial  at  circuit,  and  it 

was  stipulated  that  it  be  tried  at  special  term,  and  it  was  there- 
after so  tried,  th^  successful  party  -is  entitled  to  tax  a  term  fee 
for  the  circuit.  April,  1886,  Supm.  Ct.  Oneida  Co.  Sp.  T. ,  Evans 
V.  Ferguson,  x.  57. 

Id.     Term  fees  cannot  be  taxed  by  the  successful  party  for  a 

term  the  case  was  regularly  on  the  calendar  and  noticed  for 
trial,  if  he  did  not  move  it  for  trial  thereat,  and  it  was  reached 
and  passed.  June,  1BS&,  Supm.  Ct.  Oneida  Co.  Sp.  T.,  Carroll??. 
Watters,  x.  6. 

•  Trial  fee.  Where,  upon  a  case  being  called  for  trial  qt  special 
term,  the  defendant  moved  to  dismiss  the  complaint  on  the 
ground  that  it  did  not  state  sufficient  facts  to  constitute  a  cause 
of  action  in  equity,  and  the  court  denied  the  motion  and  sent  the 
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case  to  the  circuit  for  trial, — Held,  that  these  proceedings  were 
not  a  trial,  and  the  defendant,  upon  a  final  determination  of  the 
action  in  his  favor,  was  not  entitled  to  tax  a  trial  fee  therefor. 
April,  1886,  Supm.  Ct.  Oneida  Co.  Sp.  T.,  Evans  v.  Ferguson,  x. 
57. 

Id.    Where  a  ease  was  tried  within   two  days,   the  fact  that 

counsel  was  given  additional  time  to  submit  briefs  should  not 
be  considered  as  adding  to  the  trial,  so  as  to  make  it  more  than 
two  days,  and  entitle  the  successful  party  to  ten  dollars  costs. 
Id. 

Disbursements  and  fees;  right  to.  The  prevailing  party  upon  a 
reference  of  a  claim  against  an  estate  of  a  deceased  person  is 
entitled  to  recover  all  necessary  disbursements  as  a  matter  of 
right.  March,  1886,  Supm.  Ct.  5th  Dept,  Krill  ??.  Brownell,  x. 
8 ;  Augtist,  1885,  Supm.  Ct.  Ulster  Co.  Sj-).  T. ,  Overheis'er  v. 
Morehouse,  viii.  11;  April,  1885,  Supm.  Ct.  Ulster  Co.  Sp.  T., 
Sutton  V.  Newton,  vii.  333. 

Compensation  of  gaurdian  ad  litem.    The  court  has  inherent 

and  well  established  authority,  independent  of  the  Code,  to 
award  compensation  to  a  guardian  ad  litem  in  an  equitable 
action  ;  and  the  compensation  of  such  guardian  is  independent 
of,  and  forms  no  part  of  the  amount  which  may  under  the 
Code  be  awarded  as  additional  allowances.  Oct.  1883,  Supm.  Ct. 
1st  Dept.,  Weed  v.  Paine,  iv.  305. 

Maps.     In  an  action  for  negligence  resulting  in  death  the  cost 

of  a  sketch  of  the  scene  of  accident,  used  on  the  trial  and  intro- 
duced in  evidence,  cannot  be  taxed  as  a  disbursement.  April, 
1881,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Sinne  v.  Mayor,  viii.  252,  note. 

Id.    Where  the  successful   party  to  an  action  sought,  on  the 

adjustment  of  costs,  to  tax  the  cost  of  prrocuring  copies  of  a  map 
attached  to  the  case  on  appeal  from  a  prior  judgment  in  the 
action,  he  being  entitled  to  the  costs  of  such  appeal,  and  it  did 
not  appear  that  the  original  map  had  been  put  in  evidence  on 
the  first  trial, — Held,  that  the  cost  of  procuring  copies  thereof 
could  not  be  taxed  as  a  necessary  disbursement .  June,  1886, 
Supm.  Ct.  Jefferson  Co.  Sp.  T.,  Varnum  v.  Wheeler,  ix.  421. 

Referee's  fees.     Where  the  plaintiff  and  one  of  the  defendants 

have  been  successful  in  an  action,  the  successful  defendant 
cannot  tax  in  his  bill  of  cost^  referee's  fees  included  in  the 
plaintiflTs  bill  of  costs.  Nov.  1885,  Supm.  Ct.  N'.  V.  Co.  Sp.  T., 
Clegg  V .  Aikin,  viii .  249 . 

Id.     The  prevaling  party  in  an  action  is  entitled  to  tax  in  his 

bill  of  costs,  as  disbursements,  the  fees  of  a  referee  before 
whom  the  case  was  tried,  notwithstanding  the  same  have  not 
been  actually  paid  to  the  referee,  and  the  solvency  or  insolvency 
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of  sucli  party  cannot  be  taken  into  consideration  upon  the  taxa- 
tion.    Id. 

' Id.  A  referee,  who,  having  his  report  ready  for  delivery,  noti- 
fied the  attorney  for  the  successful  party,  within  the  sixty  days 
allowed  for  its  delivery,  of  that  fact,  and  offered  to  deliver  it 
upon  payment  of  his  fees,  has  thereby  made  a  sufficient  delivery 
within  the  meaning  of  section  1019  of  the  Code  of  Civil  Proce- 
dure to  prevent  the  reference  being  terminated  and  the  forfeiture 
of  his  fees.  Jan.  1885,  Supm.  Ci.  1st.  Dept. ,  Little  v.  Lynch,  vi. 
418. 

Id.    Where  an  order  was  entered  by  consent  that  ia.  certain  sum 

paid  by  each  party  to  an  action,  for  referee's  fees  and  the  steno- 
grapher's fees,  should  be  taxed  by  the  successful  party  as  dis- 
bursements in  the  case,  the  defeated  party  cannot  question  the 
amount  of  the  referee's  fees  fixed  in  the  order  and  admitted  to 
have  been  paid  on  the  adjustment  of  costs.  N^ov.  1885,  Supm. 
Ct.,  Clegg  V.  Aiken,  viii.  249. 

Referee  to  sell.    A  referee  to  sell  real  property  and  pay  over 

the  proceeds  to  the  parties  entitled,  or  to  apply  them  upon  out- 
standing incumbrances,  is  entitled  to  a  commission  in  addition 
to  the  fees  allowed  a  sherilBf  for  the  same  service  ^  notwithstand- 
ing it  is  done  under  a  decree  which  makes  the  duty  purely 
ministerial ;  but  it  seems,  where  a  referee  is  required  to  make  a 
sale  and  pay  the  proceeds  into  court,  he  does  not  earn  such 
additional  commission.  April,  1886,  Ct.  App.,  Eace  v.  Gilbert, 
X.  1. 

• Fees  of  referee  and  stenographer.    Fees  of  a  referee  and 

stenographer,  which  the  defendant  in  an  action  for  limited 
divorce  stiptilated  to  pay  as  a  condition  of  opening  default,  are 
not  to  be  deemed  costs  within  the  provision  of  the  Code  of  Civil 
Procedure,  forbidding  arrest  for  non-payment  of  costs.  Jan. 
1884,  iV".  F.  S2iper.  Ct.,  Mahon  v.  Mahon,  v.  58. 

Sheriff's  fees.    A  sheriff  is  not  entitled  to  any  poundage  fees 

for  executing  an  execution  against  a  person,  unless  he  has  col- 
lected the  amount  of  the  judgment  or  some  part  thereof.  He 
does  not  earn  them  by  arresting  the  defendant.  March,  1882, 
Supm..  Ct.  K  Y.  Co.  Sp.  T.,  Bowe  w.  Campbell,  ii.  232. 

Stenographer's  fees.     The  reason  for  thd  rule  that  the  fees  of 

a  stenographer  on  a  trial  at  circuit,  and  for  a  copy  of  his  min- 
utes when  necessarily  procured,  are  taxable,  and  that  similar  fees 
of  a  stenographer  on.  a  reference  are  not  taxable  except  by 
stipulation,  stated.  June,  1886,  Supm.  Ct.  Jefferson  Co.  Sp.  T., 
Vamum  v.  Wheeler,  ix.  421. 

• Id.     Section  289  of  the  Code  of  Civil  Procedure, — providing 

that  if  a  "judge  requires  a  copy  of  any  proceedings,  written 
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out  at  length  from  the  stenographer's  notes,  he  may  make  an 
order  directing  one  half  of  the  stenographer's  fees  therefor  to  be 
paid  by  each  of  the. parties  to  the  action  or  special  proceeding," 
etc., — does  not  limit  the  tinie  for  making  such  order.  And  it 
may  be  made  after  the  costs  have  been  taxed,  and  the  taxation 
may  be  reopened  for  that  purpose.  May,  1886,  N.  V.  Super.  Ct. 
Sp.  T.,  Abendroth  v.  Manhattan  E.  E.  Co.,  ix.  40G. 

Id.    Where  it  is  ilecessary  for  a  party  to  provide  himself  with 

a  copy  of  the  stenographer's  minutes  of  the  evidence  and  pro- ' 
ceedings  upon  a  trial  to  enable  him  J;o  make  a  case  or  bill  of 
exceptions,  the  legal  expense  incurred  in  procuring  the  same 
properly  forms  an  item  in  the  bill  of  costs,  and  is  taxable  as  a 
necessary  disbursement  incurred  in  the  prosecution  or  defense 
of  the  action,, as  the  case  may  be.  The  reason,  stated.  June, 
1886,  Supm.  Ct.  Jeff'ersan  Go.  Sp.  T.,  Vamumt?.  Wheeler,  ix.  421. 

Telegrams  and  copies  papers.    Where,  on  the  adjustment  of 

costs  in  an  action  for  partition,  certain  items  of  disbursement 
for  telegrams  and  lithographic  copies  of  the  summons  and  com- 
plaint were  objected  to,  and  there  was  an  affidavit  showing  a 
reasonable  necessity  for  incurring  such  expenses,  and  no  affida- 
vit to  the  contrary  was  presented, — i7eW,  that  the  items  objected 
to  must  be  allowed.  Oct.  1882,  N.  Y.  Super.  Ct.  Sp.  T.,  Doug- 
lisa  V.  Atwell.  iii.  80. 

Witness  fees.    Where  it  apjjaars  on  a  taxation  of  costs  that 

certain  witnesses  for  whom  fees  are  charged,  were  not  called  at 
the  trial,  the  clerk  should  require  proof  of  what  was  expected 
to  be  proved  by  such  witnesses,  and  why  they  were  not  called. 
Feb.  1883,  N.  Y.  Super,  a.  Sp.  T.,  Eobitzek  v.  Hect,  iii.  156. 

Id.  Where  a  trial  occupied  two  days,  and  the  affidavit  pre- 
sented by  the  successful  party  on  the  taxation  of  costs,  alleged 
that  the  tria>  closed  too  late  to  allow  some  of  his  witnesses  to 
reach  home  by  rail  that  night  and  that  they  were  obliged  to 
remain  over  till  the  following  day, — Held,  that  this  affidavit 
was  not-  sufficient  to  authorize  the  allowance  of  fees  for  three 
days'  attendance  of  such  witnesses.  April,  1886,  Supm.  Gt. 
Oneicht  Co.  Sj\  T.,  Evans  v.  Ferguson,  x.  57. 

Id.    Fees  paid  to  witnesses  who  were  actually  subpoenaed  on 

the  second  trial  of  a  cause  should  be  allowed  the  prevailing 
party  on  the  adjustment  of  his  costs.  Dec.  1883,  Supm.  Ct. 
K  Y.  Co.  Sp.  T.,  Bank  of  Mobile  v.  Phoenix  Ins..  Co.,  viii.  212. 

Taxation ;  to  be  by  clerk.  Where  costs  of  appeal  are  in  the  dis- 
cretion of  the  court,  it  must  specify  which  party  is  entitled 
thereto ;  but  they  must  be  taxed  by  the  clerk.  Jan.  1882,  N. 
Y.  C.  P.,  Hiprgins  V.  Callahan,  ii.  302. 

Id.    The  court  has  no  power  to  tax  a  bill  of  costs ;  by  law, 
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the  clerk  alone  possesses  this  power,  subject  to  review  upon 
motion.  Where  costs  have  been  taxed  by  default,  and  the 
default  is  properly  excused,  relief  is  granted  by  sending  the 
matter  back  to  the  clerk  de  novo.  Feb.  1883,  N.  Y.  Mar.  Ct. 
Sp.  T.,  Matthews  v,  Matson,  iii.  157. 

^Power  of  clerk.     The  clerk  of  a  court  should  refuse  to  tax 

costs  unless  strictly  in  accordance  with  the  Code.  It  is  his 
only  guide.  Mai/,  1883,  N.  Y.  Super.  Ct  Sp.  T.,  Newman  v. 
Greiflf,  iii.  362. 

Practice ;    review.    The  practice  on  taxation  of  costs ;  the 

necessity  and  mode  of  taking  objection  before  the  clerk  ;  and 
the  practice  upon  reviewing  taxation  of  costs,  at  the  special 
term,  stated.  Feb.  1878,  If.  Y.  Mar.  Ct. ,  Lotti  v.  Krakaner,  i. 
312,  note;  Oct.  1881,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Comly  v. 
Mayor,  i.  306. 

Review ;  papers  to  be  used.  The  only  papers  which  can  be  used 
on  the  hearing  of  a  motion  for  a  new  taxation  of  costs  are  those 
which  were  presented  to  the  clerk,  and  passed  upon  by  him 
upon  the  taxation.  June,  1886,  Supm.  Ct.  Jeff'erson  Co.  Sp.  T., 
Vamum  v.  "Wheeler,  ix.  421. 

Id.    It  is  not  necessaiy  to  serve  copies  of  the  papers  used 

before  the  clerk  on  a  taxation  of  costs,  with  the  notice  of  a 
motion  for  a  new  taxation  thereof  ;  but  where  there  is  a  dispute 
as  to  what  papers  were  so  used,  the  moving  party  should  obtain 
and  present  a  certificate  of  the  clerk  showing  fully  what  pajaers 
or  records  were  used,  and  should  also  produce  to  the  court  the 
original  papers  or  certified  copies  thereof.  March  and  April, 
1886,  Supm.  Ct.  Oneida  Co.  Sp.  T.,  Ferguson  v.  Wooley,  ix. 
236. 

No  objection  or  exception.  The  court  cannot  review  a  taxa- 
tion of  costs  on  a  motion  for  a  new  taxation  where  no  exception 
or  objection  was  taken  thereto,  and  the  only  ground  on  which 
the  new  taxation  was  sought  was  that  the  plaintiff  had  through 
"  manifest  inadvertence  "  failed  to  claim  an  allowance  on  de- 
fendant's counter-claim.  Feb.  1883,  N.  Y.  Mar.  a.  Sp.  T., 
Matthews  v.  Mattson,  ui.  157. 

Costs  awarded  by  referee.    Where  costs  of  an  action  are  in 

the  discretion  of  a  referee,  his  award  thereof  cannot  be  reviewed 
at  special  term,  but  only  by  an  appellate  court  having  power  to 
review  the  case  upon  the  merits.  Dec.  1885,  Supm.  Ct.  Oneida 
Co.  Sp.  T.,  Couch  V.  Millard,  viii.  431. 

By  court  of  appeals.    The  court  of  appeals  will  not  on  appeal 

interfere  with  the  construction  given  by  the  general  term  of  the 
supreme  court  to  its  own  order  awarding  costs.  March,  1881, 
Ct.  App.,  First  Nat.  Bank  of  Meadville  v.  Fourth  Nat.  Bank  of 
N.  Y.,  i.  318,  note. 
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Reversing  retaxation.    Where  a  judgment  is  reversed   on 

appeal,  an  order  granting  a  new  taxation  of  costs  should,  on 
appeal  therefrom,  also  be  reversed  ;  although  the  costs  fall 
upon  the  vacation  of  the  judgment,  an  order  to  that  effect 
should  be  entered  to  keep  the  record  regular.  June,  1886,  N. 
Y.  C.  Ct.,  Walsh  V.  Bowery  Savings  Bank,  x.  32. 

Action  to  set  aside  judgment  for  costs.    One  liable  under  an 

indemnity  bond  for  costs  of  an  actioil  against  a  city  marshal 
may,  after  he  has  exhausted  his  remedies  at  law,  maintain 
an  action  in  equity  to  set  aside  a  void  judgment. for  costs 
rendered  on  appeal  therein.  Oct.  1884,  Ct.  App.,  Wilmore  v. 
Flack,  vi.  191. 

Collection  and  payment.  The  history  of  the  statutory  provisions 
relating  to  the  collection  of  costs  by  precept  and  execution, 
stated.  April,  1883,  N.  Y.  Mar.  Ct.  Sp.  7'. ,  VaHente  ?;.  Bryan, 
iii.  358. 

In  special  proceeding.      The  Code  of  Civil  Procedure  makes 

no  distinction  between  motion  costs  awarded  in  an  action  and 
those  awarded  in  a  special  proceeding,  and  an  execution  for  the 
collection  of  the  latter  may  issue  under  section  779  of  the  Code. 
Id. 

Id.     The  S30  Costs  which  may  be  granted  to  the  judgment 

creditor  in  proceedings  supplementary  to  execution  are  not 
motion  costs,  but  the  final  costs  of  the  proceeding,  payable  out 
of  any  money  which  has  or  may  come  into  the  hands  of  the 
receiver,  or  they  may  be  directed  to  be  paid  by  the  judgment 
debtor.  The  establishment  of  a  method  of  collection  impliedly 
precludes  their  collection  in  any  other  way.  They  cannot  be 
deemed  motion  costs,  and  are  not  therefore  collectible  by 
execution.     Id. 

Id.     A  justice  of  the  supreme  court  in  the  first  department  has 

jurisdiction  to  grant  a  motion  that  costs  and  disbursements  of 
supplementary  proceedings  be  paid  out  of  funds  in  the  hands 
of  the  receiver  therein.  Mai/,  1881,  Supra.  Ct.  1st  Dept. ,  Baldwin 
V.  Perry,  i.  118. 

Id;  on  appeal  in  summary  proceedings.      To  ♦perfect  an 

appeal  from  a  final  order  of  a  justice's  court  in  summary  pro- 
ceedings, the  appellant  must  pay  all  costs  and  disbursements 
and  $2  for  the  return.  Nov.  1883,  Alleghany  Co.  Ct,  Lewis  v. 
Hoffnaan,  v.  141. 

Of  action  to  set  aside  conveyance.  Where  a  judgment  setting 

aside  a  conveyance  awards  costs,  the  proper  rnode  of  collecting 
the  costs  is  by  execution.  Oct.  1885,  Supm.  Ct.  1st  Dept. ,  Smith 
V.  Duffy,  viii.  191. 

In  surrogate's  court.      The  surrogate  cannot  adjudge  that 
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appeal  costs  be  paid,  where  the  court  above  has  refused  to 
award  them  or  given  no  direction  whatever,  but  if  an  appellate 
court  has  awarded  costs,  but  has  not  given  any  direction 
whether  the  same  shall  be  paid  out  of  the  estate  or  fund,  or  by 
the  successful  party,  the  surrogate  may  exercise  his  discretion 
in  the  particulars  wherein  the  appellate  court  has  failed  to 
exercise  its  own.  May,  1883,  Surr.  Ct.  N.  Y.  Co.,  Estate  of 
Hewitt,  iv.  57. 

' Costs  to  perfect  appeal.    Costs  paid  to  a  justice  or  his  clerk 

to  perfect  an  appeal  from  a  district  court  in  the  city  of  New 
York,  should  be  forthwith  paid  to  the  successful  party  in  the 
district  court.  March,  1883,  N.  Y.  C.  P.,  Sherwood  v.  Travel- 
lers' Ins.  Co.  iii.  281  ;  reversing  S.  C,  May,  1882,  K  Y.  G.P. 
Sp.  T.,  ii.  67. 

By  action.    Where  costs  are  awarded  after  judgment  and  no 

process  is  provided  for  their  collection,  the  party  entitled 
to  them  may  maintain  an  action  therefor.  Ja7i.  1882,  iV".  Y. 
a  P.,  Higgina  v.  Callahan,  ii.  302. 

Stay  for  non-payment.  The  non-payment  of  costs  of  a  motion  to 
set  aside  an  execution  and  proceedings  thereunder  stays  all 
proceedings  on  the  part  of  the  judgment  debtor  except  to  review, 
etc.,  and  the  court  is  powerless,  without  the  payment  of  such 
costs,  to  entertain  another  motion  for  similar  relief.  May,  1885, 
Supm.  Ct.  Ulster  Co.  /Sp,  T.,  Nat.  Bank  of  Port  Jervis  v.  Hansee, 
vii.  350. 

• Instance  of  a  case  in  which  the  proceedings  were  stayed  by  the 

non-payment  of  motion  costs.  Dec.  1885,  N.  Y.  C.  Cl.  Sp.  T., 
Mooney  v.  Ryerson,  viii.  435. 

Set  off.  The  court  has  power  to  set  off  interlocutory  costs  against 
the  judgment  finally  rendered  in  an  action,  although  the  party 
to  whom  such  costs  were  awarded  agreed  that  his  attorney 
should  have  such  costs  as  might  be  awarded  him.  The  fact 
that  the  order  granting  the  costs  was  made  after  the  judgment 
was  entered,  does  not  affect  the  question.  Nov.  1882,  N.  Y.  C. 
P.,  Hoyt  v.  Godfrey,  iii.  118. 

' Where  %n  order  granting  costs  and  an  allowance  to  the  defend- 

pjat  in  an  action  against  the  plaintiff  as  executor,  but  not  against 
him  personally,  was,  on  rehearing,  reaffirmed  by  the  special 
term,  and  the  general  term  affirmed  the  order  thereupon  entered, 
and  an  appeal  by  the  defendant  to  the  court  of  appeals  from  the 
order  of  affirmance  was  dismissed  with  costs  to  the  plaintiff, — 
Held,  that  such  costs  of  appeal  were  motion  costs ;  that  the 
plaintiff's  attorney  had  a  lien  thereon  which  attached  the  instant 
the  costs  were  due,  and  which  would  prevent  their  being  setoff 
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agajnst  the  judgment  recovered  by  the  defendant.  Dec.  1885, 
N.  Y.  Super.  Ct.  Sp.T.,  Place  v.  Hay  ward,  viii.  352. 

Extra  allowance ;  when  granted.    In  an  action  which  is  both 

difficult  and  extraordinary,  upon  which  much  professional  time 
and  skill  were  bestowed,  the  granting  of  an  extra  allowance  is 
in  the  discretion  of  the  court ;  and  one  should  be  granted  the 
successful  party,  suitable  and  commensurate  with  the  skill  and 
service  bestowed.  Dec.  1885,  Supm.  Ct.  Oneida  Go.  Sp.  T., 
Couch  V.  Millard,  viii.  431. 

Id.    An  extra  allowance  cannot  be  granted  after  taxation  and 

entry  of  costs  in  a  judgment ;  but  the  mere  entry  of  judgment 
is  not  a  waiver  to  right  of  costs  and  allowance.  July,  1881,  N.  Y. 
Super,  a.  Sp.  T.,  Williams  ??.  Western  Union  Tel.  Co.,  i.  194. 

Id.  An  additional  allowance  cannot  be  granted  upon  an  inter- 
locutory judgment  sustaining  or  overruling  a  demurrer,  with 
leave  to  amend  or  answer  over,  but  only,  if  at  all,  when  the  final 
judgment  is  pronounced  which  unconditionally  terminates  the 
action  and  fixes  the  right  of  the  successful  party  to  tax  his 
costs.  March,  1883,  Supyn.  Ct.  1st  Dept. ,  De  Stuckle  v.  Tehuan- 
tepecR.  R.  Co.,  iii.  410. 

When  refused.    Where  the  papers  upon  which  a  motion  for 

an  extra  allowance  is  made,  furnish  no  data  upon  which  to 
compute  an  allowance,  one  should  not  be  granted.  Sept.  1882, 
Supm.  Ct.  Jefferson  Co.  Sp.  T.,  Lyon  v.  Belchford,  viii.  229,  note; 
March,  1884,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Budd  v.  Smales,  viii. 
230,  mote. 

Id.     Instance  of  an  action  between  partners  for  a  settlement 

of  partnership  accounts  in  which  an  allowance  was  properly 
refused  the  defendant,  who  recovered  judgment  against  the 
plaintiif,  on  the  ground  that  the  firm  assets  were  not  sufficient 
to  pay  its  debts.  Sept.  1885,  Supm.  Ct.  N.  Y.  Co.  Sp.T.,  Smith 
V.  Green,  viii.  163. 

Id.     The  court  has  no  power  to  grant  an  extra  allowance  to  the 

plaintifi"  upon  his  acceptance  of  an  ofier  of  judgment  for  a  stated 
amount  and  costs.  Dec.  1^84,  Supm.  Ct.  N.  Y.  Co .  Sp.  T.,  Pool 
n.  Osborne,  viii.  232,  note. 

— —  Id.  When  extra  allowance  not  imposed  as  condition  of  discon- 
tinuing matrimonial  action.  Oct.  1885,  Supm.  Ct.  N,  Y.  Co.  Sp. 
C,  Newton  v.  Newton,  vui.  224,  note. 

Only  one.     The  prevailing  party  in  an  action  in  which   the 

court  may  grant  an  additional  allowance,  cannot  have  more  than 
one  such  allowance.  Dec.  1883,  Supm.  Ct.  N.  Y.  Co.  Sp.  T., 
Bank  of  Mobile  v.  Phoenix  Ins  Co.,  viii.  212 ;  March,  1883, 
Supm.  Ct.  1st  Dept.,  De  Stuckle  v.  Tehuan tepee  R.  R.  Co.,  iii. 
410. 
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-  Amount.  Where  both  parties  to  an  action  specified  in  section 
3253  of  the  Code  of  Civil  Procedure  are  successful,  additional 
allowances  are  not  Umited  to  82,  OCX),  in  the  aggregate,  but  to 
$2,000  to  each  side.  Oct.  1883,  Supm.  it.  1st  I)ept.,  Weed  v. 
Paine,  iv.  305. 

-  Effect  of  undertaking  on  iniunction.  The  fact  that  the  plaint- 
iflfinan  action  upon  obtaining  an  injunction  gave  an  under- 
taking to  pay  such  damages  not  exceeding  the  sum  specified  as 
might  be  sustained  by  reason  of  the  injunction  does  not 
deprive  the  defendant  of  the  right  to  an  extra  allowance  ;  but 
the  court  will  on  assessing  the  damages  take  into  consideration 
the  extra  allowance  if  granted.  Juli/,  1881,  N.  Y.  Supe)\  Ct.  Sp. 
T.,  Williams  v.  Western  Union  Tel.  Co.,  i.  194. 

-  Basis.  In  an  action  for  damages  for  causing  death,  an  extra 
allowance  should  be  computed  on  the  amount  awarded  by  the 
jury  ;  and  not  on  that  sum  plus  the  interest  which  the  Code  of 
Civil  Procedure,  section  1904,  requires  the  clerk  to  add  thereto. 
April,  1881,  Supm.  a.  N.  Y.  Go.  Sp.  T.,  Sinne  v.  Mayor,  viii. 
252,  note.  Contra,  Sept.  1884,  Supm.  Ct.  Mensselaer  Circ,  Boyd 
V.  New  York  Cent.  &  Hud.  E.  R.  Co.,  vi.  222. 

-  Id.  In  an  action  to  restrain  the  removal,  etc.,  of  bark, the  basis 
upon  which  an  allowance  must  be  computed,  is  the  value  of  the 
right  to  remove,  etc.,  such  bark.  Oct.  1885,  Supm.  Ct.  N.  Y. 
Co.  Sp.  T.,  Newton  v.  Newton,  viii.  224,  7iote. 

-  Id.  Where  a  referee  found  that  a  plaintiff  was  entitled  to  a 
certain  sum  with  interest  from  a  day  named,  an  extra  allowance 
should  be  computed  upon  the  aggregate  of  principal  and  inter- 
est, and  not  upon  the  principal  alone.  N^ov.  1885,  Supm.  Ct.  iV. 
F.  Co.  Sp.  T.,  Clegg  V.  Aiken,  viii.  249. 

-  Id.  In  an  action  in  which  the  plaintiff,  having  been  successful, 
is  entitled  to  an  allowance  by  statute,  the  amount  of  the 
recovery  is  not  the  value  of  the  property  attached  within  the 
meaning  of  section  3252  of  the  Code  of  Civil  Procedure.  In 
the  absence  of  a  sheriff's  return  with  the  customary  appraisal  of 
value,  the  plaintiff  should  prove,  by  affidavit  or  otherwise,  the 
value  of  the  property  attached,  that  the  clerk  may  have  a  basis 
upon  which  to  compute  the  allowance.  April,  1885,  iV.  Y.  C. 
Ct.  Sp.  T.,  Fetchman  v.  Davenport,  viii.  220,  note. 

-  Id.  In  an  action  to  set  aside  the  chattel  mortgage  as  fraudu- 
lent and  for  an  accounting  of  the  goods  taken  thereunder,  the 
chattel  mortgage  is  the  subject  matter  of  the  litigation  and  its 
amount  the  proper  basis  on  which  an  allowance  should  be  com- 
puted. Dec.  1885,  Supm.  Ct.  Oneida  Co.  Sp.  T.,  Couch  v. 
Millard,  viii.  431. 

-  Id.     In  determining  the  amount   of  an   extra  allowance   the 
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value  of  the  property  affected  by  the  judgment  is  to  be  taken  as 
the  value  of  the  subject  matter  involved,  and  upon  that  value 
the  extra  allowance  shoiild  be  computed.  Jxdy,  1881,  N.  Y. 
Super.  Ct.  8p.  T. ,  Williams  v.  Western  Union  Tel.  Co. ,  i.  194. 

Id..    The  rule  as  to  the  basis  upon  which  extra  allowances  are 

to  be  computed,  both  where  a  counter-claim  is  set  up  in  the 
answer  and  where  one  is  not  set  up,  stated.  Sept.  1881,  Supm.  Ct. 
N.  Y.  Co.  Sp.  T.,  Woonsocket  Bubber  Co.  v.  Kubber  Clothing 
Co.,  i.  350. 

Id.     The  extra  allowance  granted  to  the  plaintiff  in  an  action 

should  be  computed,  both  upon  his  recovery  and  ujion  the 
amount  of  a  set-off  defeated  by  him.  Feb.  1884,  Supm.  Ct.  N. 
Y.  Co.  Sp.  T.,  Barclay  v.  Culver,  iv.  365. 

Id.     The  statement  of  the  plaintiff's  counsel  in  an  action  upon 

an  open  account  in  opening  the  case,  that  if  he  succeeded  he  ex- 
pected to  show  that  the  plaintiff  was  entitled  to  from  fifty  to  sixty 
thousand  dollars  forms  a  sufficient  basis  for  the  granting  of  an 
extra  allowance  to  the  defendant  upon  his  succeeding  in  the  action. 
May,  1884,  N.   Y.  Super.  Ct.  Sp.  T.,  Butty  v.  Person,  vi.  25. 

Id.     The  expression  "the  sum  recovered,"  in  section  3253  of 

the  Code  of  Civil  Procedure, — providing  for  the  granting  of  an 
extra  allowance, — ^includes  all  damages  awarded  a  party,  wheth- 
er computed  by  the  court  or  a  referee,  or  given  solely  by  statute, 
or  partly  dependent  on  both.  Sept.  1884,  Supm.  Ct.  Rensselaer 
Circ,  Boyd  v.  New  York  Cen.  &  H.  B.  B.  B.  Co.,  vi.  222. 
Note  on  additional  aUowances.    viii.  214. 

See  Attoknet's  Lien  ;  Contempt  ;  Divorce  ;  Offeb  of  Judgment  ; 

Set  Off. 

COUNTER-CLAIM. 

See  Pleading, 

COUNTY  COURT. 

Jurisdiction.  Where  the  fact  that  a  county  court  had  not  jurisdic- 
tion of  a  defendant  does  not  appear  on  the  face  of  the  complaint, 
he  does  not  waive  the  objection  by  appearing  generally  and 
serving  an  answer,  pleading,  among  other  defenses,  the  want  of 
jurisdiction.  Dec.  1884,  County  Ct.  Albany  Co.,  Heenan  v.  New 
York,  &c.  B.  B.  Co.,  vi.  348. 

A  county  court  has  not   jurisdiction  of  an  action    against  a 

domestic  railway  corporation  having  a  part  of  its  road  within 
the  county,  when  its  principal  place  of  business  is  not  and  never 
has  been  therein,  and  the  summons  was  served  without  the 
county.    Id, 


398 


INDEX  TO  VOLS.  I.-X.  OF  THE 


When  order  of,  mandate  of  supreme  court.  Where,  under  Code 
Civ.  Pro.  g  606,  a  county  judge  grants  a  temporary  injunction 
in  an  action  in  the  supreme  court,  such  order  is  a  lawful  man- 
date of  the  supreme  court.  Jan.  1882,  Supm.  Ci.  Kings  Co.Sp. 
T.,  People  ex  rel  Negus  v.  Dwyer,  i.  484  ;  aflTd  [Ct.  App.,  Oct. 
1882),  ii.  379. 

See  Appeal  ;  Coubts. 


COURT  OF  APPEALS. . 


See  AppEAiiS. 


COURT  OF  COMMON  PLEAS. 

Jurisdiction.    A  judge  of  the  court  of  common  pleas  acting  as  a 
county  judge,  may,  under  the  act  itself,  grant  an  injunction  in 
an  action  in  the  superior  court  brought  under  L.  1881,  ch.  531. 
■    Feb.  1885,  N.  Y.  Super.  Ct.  Sp.  T.,  Eoosevelt  v.  Edson,  vii.  5. 

Relation  to  city  court.    The  court  of  common  pleas  holds  the 

same  position  with  respect  to  the  city  court  of  New  York  that 
the  court  of  appeals  holds  with  respect  to  the  supreme  court 
and  the  superior  city  courts.  Nov.  1883,  N.  Y.  G.  P.,  Walsh  v. 
Schulz,  vi.  126. 

The  filing  of  a  remittitur  and  the  docketing  in  the  New  York 

marine  (now  city)  court,  of  a  void  judgment,  rendered  by  the 
general  term  of  the  court  of  common  pleas,  does  not  give  to  it 
•,     any  new  validity.     1884,  Ct.  App. ,  Willmore  v.  Flack,  vi.  19 1. 

Security  for  costs.  The  court  referred  to  in  section  3268  of  the 
Code  of  Civil  Procedure, — which  provides  for  the  giving  of 
security  for  costs, — does  not  mean  the  court  of  common  pleas 
for  the  city  and  county  of  New  York,  which  belongs,  under  the 
Code,  to  the  class  denominated  "superior  city  courts,"  and  is  a 
county  court  for  certain  purposes.  '  The  county  court  meant  in 
section  3268  is  the  "county  court  in  each  county,  except  New 
York."  May,  1882,  N.  Y.  C.  P.  Sp.  T.,  Bostwick  v.  Fifield,  iv. 
79. 

See  Appeal  ;  Cotjbts. 

COURTS. 

Courts  cannot  decide  abstract  questions  of  law  disconnected  from 
the  granting  of  actual  reUef.  Jan.  1883,  Supm.  Ct.  4th  Bept., 
Grow  V.  Snell,  iv.  334. 

See  names  of  several  courts  and  of  proceedings,  etc. 

COVERTURE. 

See  DivoKCE ;  Husband  and  Wife  ;  Mabbied  Woman. 
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CREDITOR'S  ACTION. 

See  ExECimoN  against  the  Pkoperty  ;  Judgment  Ckeditob. 

CRIMINAL  CONVERSATION. 
See  Brtiii  of  PABTiotJiiABS. 

DAMAGES. 

A  partial  satisfaction  by  one  of  two  joint  tort-feasors  is  admissible 
in  mitigation  of  damages  as  to  another  tort-feasor.     May,  1884, 
N.  Y.  Super.  Ci. ,  Muser  v.  Lewis,  vi.  135. 
See  Arkest  ;  Contkact  ;  Death  ;  Injunctign  ;  Pueading. 

DEATH  (ACTION  FOR  CAUSING). 

Existence  of  cause  of  action.  Although  a  cause  of  action  for 
damages,  resulting  from  death  occasioned  by  negligence,  etc., 
is  enforceable  by  the  decedent's  personal  representative,  its 
existence  in  no  way  depends  on  the  appointment  of  an  adminis- 
trator.    Feb.  1882,  N.  Y.  C:  P.,  Stuebing  v.  Marshall,  ii.  77. 

It  seems,  that  where  one  injured  by  negligence  settles  all  claim 

for  damages  therefor,  find  thereafter,  dies  therefrom,  his  per- 
sonal representative  cannot  maintain  an  action  for  causing  the 
death.     Id. 

Not  g9vemed  by  common  law  rules.  The  right  of  action  under 
the  statute  for  damages  for  causing  death  is  to  be  considered 
without  reference  to  the  rules  of  the  common  law  in  relation  to 
actions  in  tort  for  injuries  to  the  person.  March,  1884,  Supm. 
Gt.  1st  Dept.,  Hegerich  v.  Keddie,  v.  228. 

When  does  not  -abate.  An  action  for  damages  for  causing  death 
does  not  abate  upon  the  death  of  the  person  causing  the  injury  ; 
the  damages  recoverable  therein,  are,  it  seems,  assignable.  Id. 

An  action  to  recover  damages  for  negligence,    etc. ,    causing 

deatJi,  may  be  maintained  by  the  personal  representative  of  the 
person  whose  death  was  so  caused,  against  the  personal  repre- 
sentative of  the  wrong-doer  (Daniels,  J.,  dissenting).     Id. 

Release.  A  release  of  all  damages  resulting  from  the  death  of  an 
unmarried  minor,  executed  by  his  father  to  one  who  would  be 
liable  to  damages  for  causing  the  minor's  death,  is  an  extin- 
guishment of  all  claims  arising  from  such  death.  Feb.  1882, 
iV.  Y.  a  P.,  Stuebing  v.  Marshall,  ii.  77. 

limitation  of.  An  action  against  a  foreign  corporation  for  negli- 
gence causing  death,  etc.,  under  Code  Civ.  Pro.  §  1902,  must  be 


400  INDEX  TO  VOLS.  I.-X.  OF  THE 

brought  within  two  years  after  the  death  of  such  deceased  per- 
son, as  therein  provided.  Nov.  1883,  N.  Y.  Super.  Ct.  8p.  & 
Gen.  T.,  Loudriggan  v.  New  York,  N.  H.'&H.  E.  R.  Co.,  v.  76. 

Damages  recoverable.  Eule  as  to  damages  recoverable  in  action 
for  causing  death,  stated.  Feb.  1884,  Supm.  Ct.  Onondaga  Co. 
dr.,  Thomas  v.  Utica  &  Black  R.  E.  Co.,  vi.  353;  July,  1886, 
Supm.  Ct.   2(1  Dept. ,  Birkett  v.  Knickerbocker  Ice  Co. ,  x.  52. 

Where  the  decedent  of  the  plaintiff  in  an  action  for  damages  for 

causing  death  died  in  November,  1878,  and  judgment  was 
recovered  by  the  plaintiff  in  1881, — Held,  that  interest  should 
be  added  to  the  verdict  at  the  rate  of  7  per  cent,  per  annum  up 
to  January  1,  1881,  and  thereafter  at  the  rate  of  6  per  cent. 
April,  1881,  Supm.  Ct.  iV.  V.  Co.  Sp.  T.,  Sinne  v.  Mayor,  viii. 
252. 

To  whom  belong.    All  damages  recoverable  for  causing  the 

death  of  an  unmarried  minor  belong  to  his  father,  less  the 
expenses  of  administration,  and  in  an  action  brought  by  a  father 
as  administrator  to  recover  damages  for  causing  the  death  of 
his  unmarried  minor  child  he  can  recover  all  the  damages  to 
which  he  is  entitled.  Feb.  1882,  N.  Y.  C.  P.,  Steubing  v. 
Marshall,  ii.  77. 

See  Abatement  and  Revtval  ;  Costs. 

DECEIT. 

See  Akrest  ;  Execution  aoainst  the  Person  ;  Frattd. 

DECREE. 

See  Judgment. 

DEED. 

Boundaries.  Where  the  system  of  a  sale  for  taxes  is  to  sell  a  cer- 
tain quantity  of  the  land,  the  number  of  acres  mentioned  in  the 
deed,  and  not  the  boundaries,  must  control.  Jan.  1882,  Supm. 
Ct.  3d  Dept.  Gen.  T.,  Hansee  v.  Mead,  ii.  175. 

Adverse  possession.  Possession  of  third  party  does  not  avoid, 
unless  it  ie  under  claim  of  adverse  title.  Feb.  1885,  Supm.  Ct. 
Ono7idaga  Co.  Circ.,  Knapp  v.  Burton,  vii.  448  ;  Jan.  1886,  Supm. 
Ct.  Chemung  Circ,  De  Silva  v.  Flinn,  ix.  426. 

See  Real  Estate,  and  titles  there  referred  to. 

DEFAULT. 

Opening  of ;  moving  papers.  A  defendant  moving  to  open  a  judg- 
ment taken  against  him  by  default,  is  bound  to  show  aflBrmatively 
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what  his  defense  is.  Strictly,  he  should  serve  with  his  motion 
papers  a  copy  of  his  proposed  answer,  but  his  failure  to  do  so 
is  not  a  fatal  objection  when  there  is  an  afBdavit  of  merits  in 
the  usual  form  by  the  defendant,  and  an  affidavit  by  his  attorney 
that  he  has  a  good  and  substantial  defense  upon  the  merits,  and 
the  moving  papers  show  what  is  the  defense  intended.  Jan. 
1883,  N.    Y.  Super.  Ct.,  Albert  Palmer  Co.  v.  Van  Orden,  iv.  4A. 

Conditions.     Costs  may  be  imposed  as  a  condition  of  opening  a 

default  in  an  action  prosecuted  infoo'mn  pauperis.  June,  1881, 
N.  Y.  Mar.  Ct.  Sp.  T.,  El  win  v.  Eouth,  i.  131. 

Id.    Instance  of  a  case  in  which  a  default  on  an  accounting  in 

the  surrogate's  court  was  opened  without  coots.  June,  1881, 
Surr.  Ct.  Kings  Co.,  In  re  Harris,  i.  162. 

See  Amendment. 

DEFENSE. 
See  PiiEADiNas,  and  titles  of  the  several  kinds  of  actions. 

DEFINITIONS. 

Account.  In  Code  Civ.  Pro.  §  531.  Sept.  1882,  Supm.  Ct.  Zd  Bept.^ 
Barklay  v.  Rensselaer  &.  Sar.  R.  E.  Co.,  ii.  409  ;  March,  1884,  N. 
Y.  C.  P.  Sp.  T.,  Candee  v.  Doying,  v.  92. 

Action  fcr  goods  sold  and  delivered  is  action  to  recover  damages 
for  a  breach  of  contract  within  meaning  Code  Civ.  Pro.  I  635. 
Jan.  1883,  N.  Y.  Mar.  Ct.  Sp.  T.,  Hirsch  v.  Hutchinson,  iii.  106. 
And  that  although  the  sale  was  induced  by  false  representa- 
tions. Jan.  1886,  Supm.  Ct.  1st  Depl. ,  Whitney  v.  Hirsch,  ix. 
249. 

Affidavit.    April,  1886,  N.  Y.  C.  Ct.,  Bowen  v.  StilweU,  ix.  277. 

Affirmed.  To  affirm  is  to  state  positively ;  an  affirmative  allega- 
tion is  a  positive  allegation.  April,  1883,  Supm.  Ct.  Kings  Co. 
Sp.  T.,  Bengtson  v.  Thingvalla  Steamship  Co.,  iii.  263. 

Argument.  In  Code  Civ.  Pro.  g  3251,  subd.  5.  Aug.  1883,  N.  Y. 
Super.  Cl.  Sp.  T.,  Malcolm  v.  Hamill,  iv.  221. 

Claim.  In  Code  Civ.  Pro.  §  531.  March,  1884,  N.  Y.  C.  P.  Sp.  21, 
Candee  v.  Doying,  v.  92. 

In  Code  Civ.  Pro.  I  2743.    Estate  of  Orser,  iv.  129. 

Contract.  In  Code  Civ.  Pro.  §  549.  Ap^  J.  1883,  U.  S.  Circ.  a.  S. 
Dist.  N.  Y,  United  States  v.  Reid,  iv.  1. 

Convicted.  In  Code  Civ.  Pro.  §  832.  March,  1881,  JV.  F.  C.  P., 
Sacia  v.  Decker,  i.  47. 

Discretionary  order.  Feb.  1885,  iV.  Y.  C.  P.,  Stringfield  v.  Fields, 
vii.  356. 

Vol.  X.— 26.     ■ 
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Due  process  of  law.    In  fifth  amendment  to  United  States  consti- 
tution.    March,  1881,  Supm.  Ct.  1st  Dept,  In  re  Curry,  i.  319. 
Examination  of  long  account.    In  Code  Civ.  Pro.  g  1013.     Oct. 

1881,  Ct.  App.,  Camp  v.  Ingersoll,  i.  340. 
Implied  contract.    In  Code  Civ.  Pro.  §  C35.     Jan.  1884,  Supm.  Ct. 

Ath  Dept.,  Eemington  Paper  Co.  v.  O'Dougherty,  vi.  79. 
Injury  to  personal  property.    In  Code  Civ.  Pro.  §  635.    Jan.  1886, 

Supm.  Ct.  1st  Dept.,  Whitney  v.  Hirsch,  ix.  249. 
Insolvency.     Jan.   1886,    Supm.    Ct.   iV".    Y.    Co.  .  Sp.   T.,   People  v. 

Excelsior  Gas-ligbt  Co.,  viii.  390. 
Involved.     In  Code  Civ.  Pro.  I  3253.      Jzily,  1881,  N.  Y.  Super.  Ct., 

"Williams  v.  Western  Union  Tel.  Co.,  i.  194. 
Issue.     June,  1886,  Surr.  Ct.  N.  Y.  Co. ,  Estate  of  Hammersley ,  ix. 

293. 
Judge  of  the  court.    In  provisions  relative  to  supplementary  pro- 
ceedings, means  judge  or  justice.     May,  1881,   Supm.   Ct.   1st 

Dept.,  Baldwin  v.  Perry,  i.  118, 
Lien.     May,  1886,  N.    Y.  C.  Ct.,  Kenny  v.  Geoghegan,  ix.  378. 
Mandate.     In  Code  Civ.  Pro.  g  111.     June,  1886,  Supm.  Ct.  Erie  Co. 

Sp.  T.,  New  York  Cent.  &  H.  E.  E.  Co.  v.  Shepherd,  x.  153 ; 

Sept.   l^Q,  Supm.    Ct.  N.  Y.  Co.  Sp.  T.,   People  e.r  re/.  Lust  t?. 

Grant,  x.    158  ;  Sept.  1886,   N.  Y.    C.  Ct.  Sp.  T.,  Warshauer  v. 

Webb,  X.  169. 
Mesne  profits.    Dec.  1885,  Ct.  App.,  Wallace  v.  BerdeU,  viii.  363. 
National  bank  is  a  domestic  corporation.     Sept.  1882,   Supm.  Ct.  2f. 

Y.  Co.  Sp.  T.,  Market  Nat.  Bank  v.  Pacific  Nat.  Bank,  ii.  330. 
Person  agrieved.    In  Code  Civ.  Pro.  ^  1296.     1885,  Ct.  App.,  Eoss 

V.  Wigg,  viii.  272. 
Principal.     In  Code  Civ.  Pro.  g  2643.     Aug.  1885,  Surr.    Ct.  N.    Y. 

Co.,  Estate  of  Morgan,  viii.  77. 
Recovery.    In  action  for  causing  death.     April,  1881,  Supm.  Ct.  N. 

Y.  Co.  Sp.  T.,  Sinne  v.  Mayor,  viii.  252,  vote. 
Successor  in  interest.    In  Code  Civ.  Pro.  g  757.    May,  1881,  Supm. 
'     Ct.  N.  Y.  Co.  Sp.   T.,  Green  v.  Martine,  i.   129,  note;  afiirmed, 

27  Hu7i,  246. 
Sum  received.     In  Code  Civ.  Pro.  §  3253.      Sept.  1884,  Supm.  Ct. 

Bens.  Co.,  Boyd  v.  N.  Y.  C.  &  H.  E.  E.  E.  Co.,,  vi.  222. 
Willful  injury  to  property.    In  Code  Civ.  Pro.  §  553.    June,  1883, 

^\  Y.  Super.  Ct.  Sp.  T.,  Muser  v.  MHler.  iii.  388. 
With  costs.    In  order  court  of  appeals  reversing  order  of  general 

term  and  directing  a  new  trial  and  affirming  an  order  of  special 

term.    April,  1883,  Ct.  App.,  Murtha  v.  Curley,  iii.  266. 

DEMURRER. 
See  PiiEASUfGk 
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DEPOSIT. 

See  Appeal. 

DEPOSITION. 

See  Commission  ;  Examination  of  Paety  befobb  Triaii  ;  Motion. 

DEVISE. 
See  WrLii. 

DISBURSEMENTS. 
See  Costs. 

DISCHARGE. 
See  Bankbuptcy  ;  Imprisonment. 

DISCONTINXTANCE  OF  ACTION. 

By  attorney.  An  attorney  of  record  can  -without  the  consent  of  his 
client  discontinue  an  action  before  judgment,  if  he  can  do  so 
■without  affecting  his  client's  right  in  an  action  for  the  same 
cause.  Feb.  1884,  Supm.  Cl.  Oswego  Co.  Sp.  T.,  Woodford  v. 
Rasbach,  vi.  315. 

— —  A  stipulation  discontinuing  an  action  executed  by  the  attor- 
neys of  record  and  an  order  entered  thereon,  professing  in  terms 
to  rest  upon  a  settlement  of  the  case,  is  a  bar  to  any  other  action 
brought  for  the  same  cause  ;  but  an  attorney  of  record  cannot 
execute  such  a  discontinuance  without  special  authority  from 
his  client ;  and  as  a  discontinuance  would  be  as  effective  to  dis- 
charge the  plaintiff's  claim  as  would  be  a  release  under  seal, 
authority  to  execute  it  must  be  as  distinctly  shown  as  that  to 
execute  a  sealed  instrument.     Id. 

By  submission  to  arbitration.  The  mere  submission  of  a  cause  to 
arbitration  operates  as  a  discontinuance  of  an  action  for  the 
same  cause  then  pending  ;  and  that  although  the  agreement  to 
arbitrate  was  never  acknowledged,  and  the  arbitrators  never 
acted,  and  the  order  declaring  the  action  discontinued  is  prop- 
erly granted.  Oct.  1883,  Supm.  Ct,  1st  Dept.,  McNulty  v. 
ScoUey,  iv.  250. 

Without  costs.  The  court  has  power  to  permit  the  discontinuance 
.without  costs  of  an  action  brought  by  an  infant  to  recover  for 
personal  injuries.  March,  1883,  N.  Y.  Mar.  Ct.  Sp.  T.,  Hoffman 
r.  Ridley,  iv.  41. 
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■ Where,  after  the  defendant  in  an   action  appeared  specially 

therein,  for  the  purpose  of  moving  to  set  aside  an  order  appoint- 
ing a  guardian  ad  litem  of  the  plaintiff,  an  infant,  but  before  Lo 
had  appeared  generally,  the  plaintiff  procured  an  order  ex  parte 
discontinuing  the  action, — Held,  that  unless  the  jilaintiff  shows 
that  the  motion  was  without  foundation,  he  should  pay  the  costs 
of  the  motion  before  getting  tha  benefit  of  the  discontinuance. 
June,  1883,  Supm.  Ct.  Oneida  Co.  Sp.  T.,  Cole  v.  McGarvey,  vi. 
305. 

A  plaintiff  should  not   be  allowed  to  amend  his  complaint  on 

the  trial  so  as  virtually  to  discontinue  the  action  as  to  one  of  the 
defendants,  except  upon  the  i:)ayment  of  all  the  costs  in  the 
action.     Jan.  3884,  Snpm.  Ct.  Ifft  Dept,  Kent  v.  Popham,  vi.  336. 

Settings  aside.  The  court  undoubtedly  has  power  to  «set  aside  the 
discontinuance  of  an  action  consented  to  by  an  attorney  without 
authority  from  his  client.  Feb.  1884,  Supm.  Ct.  Oswego  Co.  Sp. 
T.,  Woodford  v.  Rasbach,  vi.  315. 

DISCOVERY. 

Wlien  ordered ;  must  facilitate  trial.    In  exercising  its  discretion 

as  to  granting  or  refusing  application  for  discovery  of  bocks,  etc. , 
it  is  an  important  question  to  be  considered  by  the  court 
whether  such  examination  would  facilitate  the  trial  of  an  action. 
Jan.  1881,  Supm.  Ct.  1st  Dept. ,  Babbitt  v,  Crampton,  i.  169  ;  il/oy, 
1880,  JV;   F.  C.  P.  Sp.  T.,  Amsinck  v.  Northrop,  i.  180,  note. 

Must  relate  to  applicant's  case.    An  inspection  or  discovery 

of  a  paper  which  does  not  relate  to  maintaining  the  applicant's 
case  cannot  be  had  unless  it  is  asserted  to  be  a  forgery.  April, 
1882,  N.  Y.  Super.  Ct.,  Andrews  v.  Townshend,  ii.  76. 

In  action  for  misappropriation  of  money  by  clerk.    Where 

the  complaint  in  an  action  alleged  that  the  defendant,  while 
employed  by  the  plaintiff  as  confidential  manager,  clerk,  etc., 
misappropriated  large  sums  of  money  by  means  of  false  entries 
and  accounts, — Held,  that  the  defendant  was  entitled  to  dis- 
covery of  the  accounts,  etc.,  in  order  to  disprove  the  allegations 
at  the  trial ;  and  that  such  examination  should  be  confined  to 
the  transactions  referred  to  in  the  pleadings.  Jan.  1881,  Supm. 
Ct.  1st  Dept.,  Babbitt  v.  Crampton,  i.  169  ;  May,  1880,  N.  Y.  C. 
P.  Sp.  T.,  Amsinck  v.  Northrop,  i.  180,  note. 

In  action  for  personal  injuries.    The  court  has  no  power  in 

an  action  for  personal  injuries  to  order  inspection  of  machinery 
by  which  plaintiff  was  injured.  Feb.  1883,  Supm.  Ct.  2d  Dept., 
Cooke  V.  Lalance  Grosjean  Manufacturing  Co.,  iii.  332. 

• Of  copartnership  books.    As  a  general  rule,  a  discovery  of 
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books  of  a  copartnership  will  not  be  ordered  ia  an  action  against 
one  of  the  copartners.  Instance  of  such  an  action,  in  which  it 
was  held  that  a  discovery  should  be  ordered.  March,  1882, 
Supm.  Ct.  \st  Dejit.,  Martine  v.  Albro,  ii.  70. 

To  frame  complaint.  The  granting  of  an  order  for  the  inspec- 
tion of  books  to  enable  the  plaintiff  to  find  isolated  entries 
therein,  and  not  particularized  for  the  i)urpose  of  fiaming  his 
complaint,  rests  in  the  discretion  of  the  court.  And  it  should 
only  be  allowed  where  the  purpose  and  necessity  of  such  exam- 
ination are  apparent.  March,  1884,  K.  Y.  Super.  Ct.,  Mehesy  v. 
Kahn,  vi.  33. 

• Id.    Instance  of  an  action   by  a  board  of  education  against  a 

collector  of  taxes  and  the  sureties  on  his  bond  for  school-taxes 
alleged  to  have  been  collected  by  him,  and  not  paid  over,  in 
which  a  discovery  was  ordered  to  enable  the  plaintiff  to  frame 
its  complaint.  Ja7i.  1885,  Supm.  Ct.  5th  Dept.,  Board  of  Educa- 
tion V.  King,  vii.  64. 

Id.     Instance  of  a  case  in  which  it  was  held  that  a  petition  for 

an  inspection  of  the  defendant's  books  to  enable  the  defendant 
to  frame  his  complaint,  should  be  denied  because  it  appeared 
that  the  plaintiff  had  sufficient  information.  March,  1884,  N. 
Y.  Super.  Ct.,  Mehesy  v.  Kahn,  vi.  -33. 

To  prepare  for  trial,    A  discovery  of  books,  etc.,  may  be 

granted  after  issue  joined  to  enable  the  applicant  to  prepare  for 
trial.  Jan.  1881,  Supm.  Ct.  1st  Dept. ,  Babbitt  v.  Crampton,  i. 
169  ;  IfaT/,  1880,  JV.  F.  C.  P.  Sp.  T.,  Amsinck  v.  Northrop,  i. 
180,  note. 

— —  Id.  Instance  of  a  case  in  which  it  was  held  that  an  applica- 
tion for  an  inspection  of  books,  etc.,  to  prepare  for  trial,  should 
be  denied.  Aug.  1883,  N.  Y.  C.  Ct.  Sp.  T.,  Dickie  v.  Austin, 
iv.  123. 

On  examination  before  trial.    Upon  an  examiaation  before 

trial  the  court  may  require  the  party  examined  to  deposit  his 
books,  papers,  etc. ,  with  the  referee  for  inspection,  and  that  copies 
thereof  may  be  taken.  Dec.  3878,  N.  Y.  Super.  Ct.  Sp.  T.,  Pirz 
V.  Follett,  i.  185,  note;  Feb.  1881,  JV.  F.  Mar.  a.  Sp.  T.,  Black 
V.  Curry,  i.  193. 

Petition  for.  On  an  appKcation  for  an  inspection  of  books,  etc.,  the 
petition  must  state  what  information  is  desired,  and  that  the 
books  an  inspection  of  which  is  sought,  contain  such  informa- 
tion. It  is  not  enough  that  they  woxdd  probably  furnish  the 
desired  information.  Aug.  1883,  JV.  F.  C.  Ct.  Sp.  T.,  Dickie  v. 
Austin,  iv.  123. 

Service  of  order  for.  Order  for  discovery  should  be  served  upon 
attorney  of  party  from  whom  discovery  is  sought.    Service  upon 
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the  party  alone  is  insufficient.     June,  1879,  N.  Y.  C.  P.  Sp.  71,1 

Schmidt  v.  Selinger,  i.  191,  note. 
Note  on  discovery  of  books,  etc.,  i.  176. 
See  Examination  befoke  Tkiaij. 

DISTRICT  COTTRTS  IN  CITY  OF  NEW  YORK 

Law  governing.  So  much  of  the  practice  under  Laws  of  1857, 
chapter  352,  section  48,  and  under  Code  of  Civil  Procedure, 
sections  55  to  64  and  68,  as  is  not  inconsistent  with  the  Code  ol 
Civil  Procedure,  is  not  superseded  thereby.  Oct.  1882,  JV.  Y.' 
a  P.,  Beer  v.  Benner,  ii.  362  ;  Feb.  1886,  N.  Y  G.  P.,  McElroy 
V.  Baer,  ix.  133. 

Action,  how  commenced  in.  Action  is  now  commenced  only  by- 
voluntary  appearance  and  joinder  of  issue,  or  by  service  of  sum. 
mons.  Cannot  be  commenced  by  order  of  arrest  alone.  Oct. 
1882,  N.  Y.  a  P.,  Searing  v.  Goodstein,  ii.  464. 

Power  of  justice  on  trial.  Justice  may  limit  time  of  party's  oral 
argument  on  conclusion  of  trial,  but  cannot  deprive  him  of  that 
right  altogether.  Jan.  1885,  iV.  Y.  C.  P.,  CornweU  r.  Dickel, 
vi.  416. 

Provisional  remedies.  The  statutes  regulating  provisional  veme- 
dies  in  district  courts  considered,  and  their  inconsistencies 
pointed  out.  March,  1885,,  N.  Y.  C.  P.,  Bosenthal  v.  Grouse, 
vii.  135. 

Arrest.     In  an  action  upon  contract  where  order  of  arrest  is 

granted  upon  facts  extrinsic  to  the  cause  of  action  and  the 
order  is  not  vacated,  plaintiff  is  entitled  to  an  execution  against 
the  person  although  on  trial  he  only  proves  his  contract  claim. 
March,  1884,  JV".  F.  C.  P.,  Stern  v.  Moss,  \'i.  184. 

Id.     Arrest  in,  now  depends  on  the  nature  of  the  action.     Oct. 

1882.  N.  Y.  C.  P.,  Searing  v.  Goodstein,  ii.  464. 

Id.     The  manner  of  commencing  an  action  does  not  determine 

the  question  as  to  whether  the  plaintiff  in  an  action  in  a  district 
court  of  the  city  of  New  York  is  entitled  to  Lave  the  clause 
" defendant  liable  to  execution  against  his  person"  inserted  in 
the  judgment.     Id. 

Attachment.    Attachment  in  is  under  Code  of  CivU  Procedure 

a  provisional  remedy,  the  disposition  of  which  does  not  involve 
the  merits  of  the  action  or  the  process  by  which  the  defendant 
is  brought  into  court,  and  the  error  wherein  it  does  not  require 
the  reversal  of  the  judgment.  3Iarch,  1885,  JV.  Y.  C.  P.,  Ros- 
enthal V.  Grouse,  vii.  135. 

Id.     Code  of  Civil  Procedure  has  made  no  change  in  manner  of 
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applying  for,  granting  or  executing  attachment  therein,  except 
that  the  action  must  always  be  commenced  by  summons.  Jan. 
1883,  N.  Y.  a  P.,  Lang  v.  Marks,  iii.  287. 

— —  Id.  Attachment  issued  out  of  must  be  allowed  by  the  justice 
and  signed  by  the  clerk  ;  and,  if  signed  by  the  justice  alone,  is 
fatally  defective.     Id. 

Commission.  Commission  issued  in,  may  be  suppressed  where 
improperly  or  irregularly  taken  or  for  other  causes  specified  in 
Code  of  Civil  Procedure,  section  910.  "When  motion  therefor 
should  be  made,  and  when  granted.  Jan.  1883,  N.  Y.  C.  P., 
Denny  v.  Horton,  iii.  255. 

Interpleader.  May  order  interpleader.  Oct.  1882,  N.  Y.  C.  P., 
Beer  v.  Benner,  ii.  362  ;  Feb.  1886,  N.  Y.  C.  P.,  McElroy  v. 
Baer,  ix.  133. 

Practice  when  interpleader  ordered  in  district  court   stated. 

Feb.  1886,  K    Y.  C.  P.,  McElroy  v.  Baer,  ix.  133. 

Judgment ;  amendment.  Judgment  of  may  be  amended  by  court 
of  common  pleas  after  filing  transcript  with  county  clerk,  by 
coiTecting  name  of  defendant.  May,  1884,  iV.  Y.  C.  P.  Sjy.  T., 
Hilton  V.  Sinsheimer,  v.  355. 

Filing  transcript.    Transcript  of  judgment  of,  can  only  be 

filed  in  county  clerk's  office  by  judgment  creditor.  Judgment 
debtor  cannot  file  it  in  order  to  enable  court  of  common  pleas  to 
direct  set-off  of  a  judgment  in  his  favor  against  it.  Ifov. 
1883,  iV.    F.  a  P.  Sp.  T.,  Cunningham  v.  Eiseman,  iv.  220. 

Appeal ;  return.     On  appeal  from  district  court  to  New  York 
court  of  common  pleas,  the  justice's  return  must  contain  all 
proceedings,  including  the  evidence  and  the  judgment.     2fov. 
.      1882,  iV.    Y.  a  P.  Sjj.  T. ,  Gai-dner  v.  Smith,  ii.  420. 

Wliat  reviewed.  On  appeal  from  district  court  all  proceed- 
ings are  brought  up  for  review,  including  a  decision  of  the  jus- 
tice denying  a  motion  to  vacate  an  attachment.  Jan.  1883,  If. 
Y.  a  p.,  Lang  v.  Marks,  iii.  287. 

New  trial.    A  new  trial  cannot  be  secured  by  appeal  to  the 

New  York  court  of  common  pleas  from  a  district  court.  JVb». 
1882,  M  Y.  C.  P.  Sp.   T.,  Gardner  v.  Smith,  ii.  420. 

— —  Costs.     Costs  paid  to  perfect  appeal  from  New  York  district 
court  should  be  paid  to  successful  party  in  district  court. 
March,  1883,  N.  Y.  Ct.   C.  P.,  Sherwood  v.  TraveUers'  Ins.  Co., 
iii.  281  ;  reversing  S.  C,  ii.  67. 
See  Amendment  ;  Appeal  ;  Commission  ;  Costs  ;  Justice  op  the 
Peace;  Summary  Pkoceedings. 
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DIVOECE. 

law  of  place  of  residence  governs.  Marriage  is  a  status  in  tLe 
maintenance  of  which  the  State  has  an  interest ;  and  it  can  be 
dissolved  only  according  to  laws  of  the  State  where  the  parties 
reside.  April,  1886,  Supm.  Ct.  Orange  Co.  Sp.  T.,  Bundle  v. 
Van  Inwegan,  ix.  328. 

Jurisdiction ;  residence.  In  an  action  for,  divorce  the  plaintiff 
must  be  an  actual  resident  of  the  State  ;  and  the  affidavit  merely 
alleging  residence  does  not  give  the  court  jurisdiction  to  make 
an  order  for  service  of  the  summons  by  the  publication.  Nov. 
1878,  Supm.   Ct.  N.   Y.  Co.  Sp.  T.,  Yenny  v.  Yenny,  i.  146,  note. 

•■ Id.     Where  non-residents  of  this  State  are  married  out  of  the 

State,  neither  of  them  can  maintain  an  action  for  divorce  or  separa- 
tion here,  unless  the  one  suing  is  a  resident  of  the  State,  and  has 
been  such  for  at  least  one  year.  Oct.  1882,  Siq)7n.  Ct.  1st  JOept., 
Ramsden  v.  Eamsden,  ii.  416. 

Summons.     The  omission  to  indorse  on  the  summons  in  an 

action  for  divorce  served  without  complaint,  a  notice  of  what 
the  action  was  brought  for,  does  not  render  the  summons  a 
nullity,  but  may  be  cured  by  amendment.  Jujie,  1886,  Supm.  Ct. 
JV.  F.  Co.  Sp.  T.,  Sears  v.  Sears,  ix.  4-32. 

Service  of  process.    Where  a  wife  residing  in  New  Jersey  was 

not  personally  served  with  the  process  in  an  action  for  divorce 
brought  against  her  by  her  husband  in  Indiana,  and  did  not 
appear  therein,  and  judgment  was  rendered  against  her  by 
default, — Held,  that  the  judgment  was  absolutely  void  ;  that  she 
was  not  stopped  from  denying  its  validity  by  her  acquiescence 
there  and  subsequent  marriage  during  the  life  of  her  first  husband. 
April,  1886,  Supm.  Ct.  Orange  Co.  Sp.  T.,  Bundle  v.  Van 
Inwegan,  ix.  328. 

When  separation  granted.  The  right  of  a  court  to  grant  a  separa- 
tion between  husband  and  wife,  depends  entirely  upon  the 
statute  ;  and,  unless  a  case  is  made  within  the  statute,  a  separa- 
tion cannot  in  any  case  be  granted.  May,  1884,  Supm.  Ct.  N.  Y. 
Co.  Sp.  T.,  De  Meli  v.  De  Meli,  v.  306. 

■ Cruelty.     Treatment  of  a  wife  by  her  husband  which  is  such  as 

to  break  down  her  health  is  legal  cruelty  which  will  entitle  her 
to  a  judicial  separation  ;  but  the  conclusion  of  the  wife's  danger 
must  be  clearly  reached  on  reliable  evidence.     Id. 

' Id.  Cruel  and  inhuman  treatment  which  will  authorize  a  sepa- 
ration must  be  either  actual  personal  violence  or  a  reasonable 
apprehension  of  personal  violence  arising  from  threats,  etc. 
Mere  austerity  of  temper,  petulance,  rudeness  of  language,  or 
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sallies  of  passion  "which  do  not  threaten  bodily  harm,  do  not 
amount  to  legal  cruelty.     Id. 

■ — ^—  Id.  A  false  and  malicious  charge  of  adultery  made  by  a  man 
to  his  wife  in  her  presence  may  be  such  an  act  of  cruelty  as  to 
entitle  her  to  a  separation  ;  but  only  where  it  is  made  in  bad 
faith  and  without  grounds  ;  and,  if  it  is  made  to  a  woman  living 
separate  from  her  husband  and  only  came  to  her  notice  indirect- 
ly, it  seems  that  it  will  not  warrant  a  separation  even  though  it 
be  made  falsely  and  maliciously.     Id. 

Abandonment.    A  husband  is  not  entitled  to  a  separation  from 

his  wife  on  the  ground  that  she  has  abandoned  him,  when  he 
consented  to  his  wife's  leaving  his  home.    Id. 

Id.     The  fact  that  a  husband  and  wife  cannot  live  together  is 

not  one  of  the  grounds  on  which  a  limited  divorce  can  be 
granted.     Id. 

Pleadings..  Instance  of  a  complaint  in  an  action  for  divorce  held 
not  sufficiently  definite  and  certain.  March,  1885,  Supm.  Ct. 
Sar.  Co.  Sp.   T.,  Gridley  v.  Gridley,  vii.  215. 

Id.  Allegations  in  verified  complaint  that  adultery  of  defend- 
ant was  committed  without  consent,  etc.  of  the  plaintiff ;  that 
five  years  have  not  elapsed,  and  that  plaintiff  has  not  voluntarily 
cohabited  with  the  defendant  since  the  discovery,  are  prima  facie 
evidence  of  such  facts,  and  the  burden  of  proof  as  to  the  same  is 
thereby  shifted  upon  the  defendant.  May,  1881,  Supm.  Ct.  N. 
7.  Co.  Sp.  T.,  Farace  v.  Farace,  i.  419. 

In  an  action  between  husband  and  wife  for  separation  on  the 
ground  of  cruel  treatment,  the  defendant's  misconduct  is  a 
defense  notwithstanding  it  is  not  the  cau&e  of  the  cruelty  com- 
plained of.  Oct.  1883,  Supm.  Ct.  O'wndaga  Co.  Sp.  T.,  Crow  v. 
Crow,  vii.  423. 

In  an  action  by  a  wife  against  her  husband  for  separation  on 
the  groud  of  cruel  treatment,  allegations  in  the  answer  that 
actions  on  the  part  of  the  plaintiff  which  were  calculated  to  irri- 
tate and  provoke  the  defendant,  excite  his  jealousy  or  alienate 
his  affections,  and  of  cruel  treatment,  and  neglect  by  the  plaint- 
iff of  defeucdnt's  infant  daughter,  are  not  irrelevant  and  redun- 
dant.    Id. 

Lg^eement  for  separation.  When  action  on  agreement  for  separa- 
tion may  be  brought  by  wife  without  joining  trustee.  Feb, 
1885,  N.  Y.  a  Ct.,  Potter  v.  Potter,  viii.  150. 
Instance  of  a  case  in  which  it  was  held  that  the  provisions  for 
separate  maintenance  in  articles  of  separation  between  husband 
and  wife  are  not  avoided  by  the  granting  of  a  divorce. 
Id. 
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Alimony,  counsel  fee,  costs,  etc. ;  power  to  grant.  The  only  kinds 
of  actions  between  husband  and  wife  in  which  the  court  may 
require  him  to  pay  her  counsel  fee  or  alimony,  are  actions  for 
divorce  or  separation.  Oct.  1882,  Supm.  Ct.  1st  Bept.,  Bamsden 
V.  Eamsden,  ii.  416. 

Id.  The  allowance  of  alimony  in  an  action  for  divorce,  separa- 
tion, or  to  annul  a  marriage,  does  not  depend  wholly  upon  the 
statute,  but  upon  the  practice  of  the  court  as  it  existed  prior  to 
the  enactment  of  the  revised  statutes.  Dec.  1883,  N.  Y.  Supei-. 
Ct.  Sp.  T.,  Lee  v.  Lee,  iv.  321. 

Id. ;  action  to  annul.    In  an  action  by  a  husband  to  annul  his 

marriage,  on  the  ground  that  it  was  induced  by  fraud  and 
duress,  the  court  may  grant  the  wife  alimony  and  counsel  fee. 
Id, 

Id.;  after  judgment.    After  judgment  in  an  action  for  divorce 

the  court  has  not  power  to  grant  an  order  requiring. the  husband 
to  pay  any  sum  to  an  attorney  for  services  theretofore  rendered 
the  wife,  but  such  an  allowance  may  be  granted  after  report  of 
referee  and  before  judgment  has  been  entered  ;  and  the  amount 
to  be  allowed  is  a  matter  of  discretion.  March,  1886,  Supm.  Ct. 
1st  Dept.,  Beadleston  v.  Beadleston,  ix.  440. 

Id.     A  direction  for  the  payment  of  alimony  by  the  husband 

to  the  wife,  cannot  be  made  after  the  entry  of  a  decree  of  separa- 
tion making  no  provision  therefor  ;  but  provision  for  the  sup- 
port of  the  children  may  be  so  made.  Jan.  1884,  N.  Y.  C.  P., 
Erkenbrach  v.  Erkenbrach,  v.  184. 

• Id. ;  where  summons  defective.    An  omission  in  a  summons 

served  without  comj>laint  in  an  action  for  divorce  of  a  notice 
of  what  the  action  was  brought  for,  does  not  prevent  an  applica- 
tion for  alimony  in  the  action.  June,  1886,  Supm.  Ct.  N.  Y.  Co. 
Sp.  T.,  Sears  v.  Sears,  ix.  432. 

When  granted.    In  an  action  for  separation  the  wife  must 

make  it  aj)pear  that  she  has  a  meritorious  cause  of  action  before 
temporary  alimony  should  be  granted  ;  and  she  is  not  entitled 
to  alimony  where  the  merits  of  her  cause  of  action  are  doubtful. 
Feb.  1886,  Supm.  Ct,  Oneida  Co.  Sp.  T.,  Browne  v.  Browne,  ix. 
180. 

Id.    The  wife  should  be  allowed  counsel  fee  in  an  action 

brought  by  her  against  her  husband  for  separation  where  she 
makes  out  a  prima  facie  case  and  her  income  is  not  sufficient  to 
support  her  and  defray  the  expenses  of  the  suit ;  but  in  deter- 
mining the  amount  thereof,  the  probability  of  final  success 
should  be  considered,  and  where  it  is  doubtful  the  allowance 
should  be  small.     Id. 
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■ Id.     In  an  action  for  separation  by  a  -wife  where  tlie  husband 

counter-claims  and  demands  judgment  for  absolute  divorce  on  the 
gi'ound  of  adultery,  and  where  neither  the  action  nor  the  counter- 
claim is  sustained,  costs  should  be  granted  the  wife.  May,  1884, 
Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  De  Meli  v.  De  Meli,  v.  306. 

When  husband  required  to  pay  referee's  fees.  When  hus- 
band required  to  take  up  referee's  report  in  favor  of  his  wife,  in 
an  action  for  seimration,  and  pay  referee's  fees.  Aug.  1885,  N. 
Y.  a  p.  Sp.  T.,  Early  v.  Early, -viii.  m. 

When  alimony  ceases.    Alimony  ceases  on  death  of  person 

ordered  to  pay  it.  Dec.  1883,  Supm.  Ct.  N.  Y.  Co.  Sp.  7., 
Field  V.  Field,  V..34, 

■  Punishment  for  non-payment.    Procedure  to  punish  party  for 

contempt  for  failure  to  pay  alimony.  June,  1886,  Supm.  Ct.  1st 
Dept.,  Sandford  v.  Sandford,  ix.  289. 

Id.     One  directed  by  an  order  in  a  matrimonial  action  to  pay 

alimony  is  not  liable  to  be  brought  into  contempt  for  a  failure 
to  comply  with  its  directions  until  the  order  has-been  served  on 
him.     Id. 

Id.    Non-payment  of  costs  and  counsel  fee  awarded  by  final 

'  judgment  in  action  for  separation  cannot  be  punished  as  a  con- 
tempt. Mai/,  1885,  Supm.  Ct,  1st  Dept.,  Jacquin  v.  Jacquin,  vii. 
327. 

Id.      Mode  of  punishing  party  for  failure  to  pay  the  referee's 

and  stenographer's  fees  on  reference  on  motion  for  alimony  in 
action  for  divorce.  Jan.  1884,  N.  Y.  Super.  Ct.,  Mahon  v  Mahon, 
V.  58. 

Order  of  arrest.  The  omission  to  indorse  on  the  summons  in  an 
action  for  divorce  served  without  the  complaint  the  notice  of 
what  the  action  was  brought  for  does  not  invalidate  the  order  of 
arrest  granted  therein.  June,  1886,  Supm.  Ct.  N.  Y.  Co.  Sp.  T., 
Sears  v.  Sears,  ix.  432. 

See  DowEK  ;  Husband  and  "Wife.  ,     . 

DOMICILE. 

See  Besidence. 

DOWEE. 

Not  barred  by  adultery.  In  this  State  adultery  on  the  part  of  a  wife 
will  not  bar  her  dower  m  her  husband's  estate,  unless  she  has 
been  convicted  of  that  ofiense  by  a  decree  of  the  court ;  and  that 
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although  by  the  law  of  the  State  where  the  wife  resided  and 
committed  the  offense  she  would  be  bai-red  of  dower.  April, 
1886,  Suj)m.  Ct.  Orange  Cn.  Sp.  T. ,  Bundle  v .  Van  Inwegan,  ix. 
328. 

Effect  of  devise  of  real  estate  to  wife.  Where  a  testator  devised 
all  his  property,  both  real  and  jjersonal,  to  his  wife  but  did  not 
direct  that  it  be  in  lieu  of  dower, — Held,  that  the  devise  to  her 
was  not  necessarily  nor  by  imprecation  inconsistent  with  her 
claim  of  dower  ;  and  the  fact  that  she  claimed  dower  did  not 
aflfect  her  title  to  the  real  estate.  April,  1885,  JV".  V.  Super.  Ct., 
"White  V.  Kane,  vii.  267. 

Action  for.  Action  for  dower  is  one  to  recover  an  interest  in  real 
property,  is  triable  by  jury,  and  the  costs  thereof  go  to  the  suc- 
ful  party  of  coTirse.  March,  1881,  Supm.  Ct.  Steuben  Co.  Sp.  T., 
Jones  V.  Emery,  i.  338. 

In  an  action  under  the  Code  of  Civil  Procedure  for  admeasure- 
ment of  dower,  costs  are  in  the  discretion  of  the  court.  Oct. 
1883,  Supm.  Ct.  IstBept.,  Aikman  v.  Harsell,  v.  93. 

Effect  of  right  of  dower  on  partition.  The  inchoate  right  of  dower 
of  a  wife  of  one  of  the  tenants  in  real  property  is  not  paramount 
to  the  right  of  her  husband  or  of  his  co-tenant  to  compel  a  par- 
tition and  will  not  prevent  it.  Feb.  1885,  Supm.  Ct.  Oneida  Co. 
Sp.  T.,  Huntington  v.  Huntington,  ix.  182. 

Where  actual  partition  is  made  by  order  of  court,  the  inchoate 

rights  of  dower  of  the  wives  of  tenants  in  common  attach  to 
the  portion  allotted  to  their  respective  husbands  in  severalty, 
and  not  to  the  undivided  portion  or  share  of  their  husbands  in 
the  entire  property.     Id. 

Where  lands  held  in  common  are  divided  by  the  owners  among 

themselves  by  the  interchange  of  deeds  without  the  consents  of 
their  respective  wives,  the  partition  is  binding  and  effectual 
upon  the  wives  if  just  and  fair,  and  their  right  of  dower 
attaches  to  the  share  assigned  to  their  respective  husbands  ;  but 
if  there  is  fraud,  or  the  partition  is  purposely  unequal,  it  will 
•   not  be  binding.    /(/, 

One  having  an  inchoate  right  of  dower  in  real  projjerty  is  prop- 
erly made  a  party  defendant  in  an  action  for  its  partition  among 
tenants  in  common.  Feb.  1886,  Supm.  Ct.  N.  Y.  Co.  Sp.  T., 
Delhi  V.  Lambart,  ix.  267. 

Note  on  law  authorizing  sale  of  real  estate  in  satisfaction  of 
dower,    i.  339. 
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EJECTMENT. 

Ouster.  A  conveyance  of  the  whole  of  real  property  held  in  com- 
mon by  one  of  two  co-tenants  to  a  grantee,  who  claims  to  own 
the  whole  thereof,  is  an  ouster  of  the  other  co-tenants.  Jan. 
1884,  Supm.   CL  Wi  Dept.,  Henderson  v.  Scott,  vi.  39. 

Equitable  title.  In  an  action  of  ejectment  an  equitable  title  cannot 
prevail  against  a  legal  one.  Jan.  1886,  Supm.  Ct.  Chemung  Co. 
Cir'c,  De  Silva  v.  Flynn,  ix.  426. 

Parties ;  mortgagee.  Mortgagees  cannot  maintain  an  action  of 
ejectment,  nor  can  their  right  to  possession  be  determined  in  an 
action  for  foreclosure  as  against  one  who  claims  title  jirior  and 
paramount  to  them.  March,  1884,  N.  Y.  C.P.  Sp.  T.,  Meigs??. 
Willis,  V.  106. 

Grantee.    Grantee  of  premises  held  adversely  cannot  bring  it 

in  name  of  a  remote  grantor,  but  must  bring  it  in  the  name  of 
his  immediate  grantor,  and  stand,  or  fall,  by  his  title.  Oct. 
1882,  Ct.  App.,  Smith  v.  Lqng,  iii.  396. 

Id.     Where  premises  are  conveyed  by  one  not  in  j^osession  but 

the  person  in  possession  does  not  claim  under  an  adverse  title, 
the  grantee  may  maintain  ejectment  in  his  own  name.  Jan. 
1886,  Supm.  Ct.  Chemung  Co.  Clrc,  De  Silva  v.  Flynn,  ix.  426. 

Pleadings;  complaint.  Theremedy  where  the  complaint  in  an  action 
of  ejectment  fails  to  definitely  describe  the  property  sued  for  is 
by  motion  to  make  the  complaint  more  definite  and  certain,  and 
not  by  demurrer.  Jan.  1834,  N.  Y.  Super,  d.,  Rank  v. 
Levinus,  v.  368. 

Id.    Instance  of  a  complaint  in  action  of  ejectment  which 

stated  a  sufficient  cause  of  action  and  in  which  there  was  not  a 
misjoinder  of  parties  or  of  causes  of  action.     Id. 

Id. ;  amendment.    A  plaintiff  in  an  action  of  ejectment  who 

claims  to  recover  an  entire  lot,  cannot,  without  amending  his 
complaint,  have  judgment  for  an  undivided  part  of  it.  But  if 
that  was  the  only  objection  to  a  judgment  in  his  favor,  the  com- 
plaint might  be  amended  upon  appeal.  Oct.  1882,  C/.  App., 
Smith  V.  Long,  iii.  396. 

Answer.       Defense  of  adverse  possession  cannot  be  shown 

under  general  issue  ;  it  must  be  pleaded.  Jaii.  1882,  Supm.  Ct. 
3(1  Dept. ,  Hansee  v.  Mead,  ii.  175. 

Revival  of.  Reviving  and  continuing  action  of  ejectment  after  ver- 
dict where  some  of  the  grantors  in  whose  name  action  brought 
die  before.  March,  1886,  iV.  Y.  Super.  Ct.,  Doherty  v.  Mat- 
sell,  ix.  103. 

Mesne  profits.     Common  law  and  statutory  rules  as  to  the  recoverj 
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of  "  mesne  profits  "  in  action  of  ejectment  or  after  recovery 
therein,  stated.  Dec.  1885,  Gt.  App.,  Wallace  v.  Berdell,  viii. 
363. 

1^ — Meaning  of  "  mesne  profits  "  and  of  value  of  "rents  and  pro- 
fits "  in  order  directing  restitution  in  action  of  ejectment.     Id. 

• Inaction  to  recover  "  mense  profits  "  from  defendant  wrong- 
fully in  possession  of  real  property,  the  defendant  is  not  entitled 
to  set  off  improvements  made  after  he  was  expressly  notified  of 
the  plain  tiff  "s  claim.  Jan,  1884,  Supm.  Ct.  Ath  Dept.,  Henderson 
V.  Scott,  vi.  39. 

• ■  In  action  to  recover  "  mesne  profits"  after  recovery  in  eject- 
ment, former  recovery  must  be  specially  pleaded.     Id. 

New  trial.  The  practice  in  relation  to  new  trials  in  actions  of  eject- 
ment has  not  been  changed  by  the  Code  of  Civil  Procedure. 
.  .  The  reasons  for  verbal  changes  in  the  law,  stated.  May,  1881, 
N.  Y.  a  p.  Sp.  T..  Post  V.  Moran,  i.  222. 

An  order  may  be  made  in  an  action  of  ejectment  before  judg- 
ment is  perfected,  that  when  it  is  perfected,  it  be  thereupon 
vacated  and  that  there  be  then  a  new  trial  without  further  order 
of  the  court.     Id. 

■ Mortgagee  by  purchasing  mortgagee^  premises  at  forclosure 

sale  becomes  assignee  of  mortgagor  or  person  to  whom  he  con- 
veyed, and  entitled  to  apply  for  new  trial  of  action  of  ejectment 
to  which  he  was  not  a  party.  Mat/,  1882,  Ct.  App.,  Howell  v. 
Leavitt,  ii.  447. 

Writ  of  possession.  The  execution  of  a  writ  of  possession  in  an 
action  of  ejectment  to  recover  demised  premises  for  non-pay- 
ment of  rent  must,  for  the  purpose  of  ciitting  off  the  right  of 
one  holding  a  mortgage  on  leasehold  to  redeem,  be  by  aa  open, 
visible  and  notorious  chang6  of  possession;  and  a  mere  nominal 
and  secret  execution  of  the  writ  is  not  sufiicient.  3Iarch,  188G, 
Ct.  App.,  Newell  v.  Wigham,  ix.  360. 

What  amounts  to  an  execution  of  a  writ  of  possession  issued  in 

an  action  of  ejectment.     Id. 

Restitution  on  reversal.  Where  the  plaintiff  in  an  action  of 
ejectment  enters  into  possession  imder  a  judgment  in  his  favor 
and  thereafter  the  judgment  is  reversed  and  the  complaint  dis- 
missed, there  being  no  provision  made  for  restitution,  it  is 
within  the  general  power  of  the  court  at  special  term  to  issue  a 
writ  of  possession  to  render  said  judgment  effectual.  Ifov.  1883, 
JV.  Y.  Super.  Ct.,  Carleton  v.  Mayor,  v.  418. 

• Where,  in  an  action  to  recover  possession  of  real  property, 

judgment  was  rendered  in  favor  of  plaintiff,  and  he  was  put  in 
possession,  and  afterwards  a  new  trial  was  granted  on  appeal* 
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which  resulted  in  a  verdict  for  defendant, — fle^  that  the  defend- 
ant could  not  without  an  express  order  authorizing  it,  enter  a 
judgment  directing  that  possession  of  the  premises  be  restored 
to  him.  May,  1882,  Supm.  Ct.  Alb.  Co.  Sp.  T.,  Martin  v.  Bee- 
tor,  ii.  134. 

See  Abatement  and  BETivAii ;  Piieading  ;  Sheeiff. 

ELECTION  OF  REMEDIES. 

See  Assignment  fob  Benefit  of  Creditors  ;  Estoppel  ;    PusAuiNa. 

ELECTIONS,  INSPECTORS  OF. 
See  Inspectors  of  EiiEonoNs. 

EMINENT  DOMAIN. 

Right  of  cannot  be  granted  to  any  person,  or  corporation  for  other 
than  a  public  use.  Oct.  1882,  Supm.  Ct.  1st  Dept.,  People  v. 
New  York  Central  &  H.  E.  R.  R.  Co.,  iii.  11. 

EaUITABLE  ACTION. 

"When  maintainable.  Equitable  action  cannot  be  maintained  to  set 
aside  proceedings  of  highway  commissioners  for  opening  road, 
on  the  ground  that  one  of  the  commissiouers  was  a  juror  in  the 
proceedings.  The  remedy  is  by  certiorari.  March,  1886.  Supm. 
Ct.  Orange  Co.  Sp.  T.,  Buckley  v.  Drake,  ix.  336. 

After  having  exhausted  his  remedies  at  law  one  liable  for  a  void 

judgment  for  costs  may  maintain  an  action  in  equity  to  set  it 
aside.     Oct.  1884,  Ct.  App.,  Willmorfa  v.  Flack,  vi.  191. 

Determination  of  title  of  rival  claimants  to  office  of  trustee  of 

religious  corporation,  cannot  be  made  in  equitable  action 
brought  by  one  claimant  or  set  of  claimants.  June,  1884,  Supm. 
Ct.  4dh  Dept.,  Reis  v.  Rhode,  vi.  406. 

Joinder  of  parties  and  causes  of  action.  Although  all  persons  in 
any  way  interested  may  well  be  made  jjarties  to  an  action  in 
equity,  even  though  their  interests  be  entirely  remote  or  contin- 
gent, the  interest  to  be  protected  or  to  be  assailed  in  the  action 
should  be  a  common  one,  and  the  plaintiff  s  identified  in  inter- 
est in  maintaining  the  action  or  obtaining  the  relief  sought ; 
and  a  court  of  equity  will  not  generally  take  cognizance 
of    distinct    and    separate   claims    of    different   persons    in 
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one  suit,  they  standing  in  the  same  relative  situation.  Jan. 
1886,  Supm.  a.  IstDept,  Weeks  v.  Com  well,  ix.  28. 

A  cause  of  action  against  a  bank  to  set  aside  an  alleged  forged 

assignment  of  stock  to  it,  is  improjserly  united  with  a  cause  of 
action  against  the  corporation  which  issued  the  stock  to  compel 
the  defendant  to  recognize  the  plaintiff  as  the  holder  thereof, 
Dec.  1885,  N.  Y.  Super.  Ct.,  Day  v.  Bank  of  State  of  New  York, 
ix.  51. 

Instance  of  an  action  in  which,  it  was  held  that  several  distinct 

causes  of  action  for  accountings  in  respect  to  trusts  created  by 
the  same  will  could  not  be  joined.  Jan.  1886,  Supm,  Ct.  IstDept, 
Weeks  v.  Corn  well,  ix.  28. 

Trial,  etc.  Instance  of  an  action  by  a  judgment  creditor  to  reach 
the  proceeds  of  a  fraudul3nt  mortgage  on  his  debtor's  property 
converted  by  the  mortgagee, — Held,  to  be  eqtii table  and  in  the 
nature  of  a  creditor's  bill.  Form  of  trial,  findings,  and  judgment 
in  such  action.     Oc^  1882,  Ct.  App.,  Murtha  v.  Curley,  iii.  1. 

• Where  an  action  in  the  nature  of  a  creditor's  bill  was  tried  by  a 

judge  just  as  equitable  actions  are  required  to  be  tried, — Held, 
that  it  mattered  not  that  the  cause  was  noticed  for  trial  at  a  jury 
term.     Id. 

■ When  by  couii;.    An  action  to  set  aside  certain,  releases  and  a 

satisfaction  of  judgment  is  an  action  for  equitable  relief  triable 
by  the  court ;  but  where  the  court  cannot  try  it  within  a  reason- 
able time  it  may  in  its  discretion  order  a  reference.  If  a  difii- 
cult  question  of  law  is  involved  it  must  be  tried  by  the  court, 
and  that  although  it  involves  the  examination  of  a  long  account. 
Jan.  1886,  Supm.  Ct.  HT.  Y.  Co.  Sp.  T.,  Eochester  v.  Mayor,  ix. 
226. 

• Id.     An   action  in  which  the   complaint  demands   equitable 

relief  is  triable  at  special  term,  notwithstanding  the  comiDlaint 
is  clearly  insufficient  to  sustain  such  demand.  Dec.  1885,  N. 
Y.  Super.  Ct.,  Clark  v.  Blumenthal,  ix.  40. 

Id.  Action  for  equitable  relief  is  triable  by  court,  notwith- 
standing answer  sets  m]}  a  counter-claim  founded  on  cause  of 
action  at  law.  Dec.  1885,  N.  Y.  Supei'.  Ct.,  Mackellar  v.  Rogers, 
ix.  6. 

See  Assignment  fob  Benefit  of  Cbeditoks  ;  Jttdgment  Ckeditob. 

ESCAPE,  ACTION  FOR. 

When  may  be  maintained;  mesne  process.  An  action  may  be 
maintained  for  an  escape  where  the  prisoner  is  held  upon  mesne 
process.     Feb.  1882,  N.  Y.  C.  P.,  Cosgrove  v.  Bo  we,  ii.  61. 
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Pleading ;  complaint.  In  an  action  against  a  sheriff  for  an  ascapa 
the  complaint  must  allege  that  the  prisoner  went  "  at  large 
beyond  the  liberties  of  the  jail."  It  is  not  enough  to  aver  that 
he  was  "  at  large. "    Id. 

The  sheriff  has  a  right  to  know  whether  h^  is  to  be  charged  as 

baU  or  whether  it  is  sought  to  recover  damages  for  an  escape, 
because  defenses  may  be  pleaded  in  an  action  for  an  escape 
which  cannot  be  set  up  in  an  action  to  charge  the  sheriff  as 
bail.     Nov.  1882,  N.  Y.  G.  P.,  Nehresheimer  v.  Bowe,  iii.  368. 

Defenses.  The  sheriff  in  an  action  against  him  for  an  escape  has  a 
right  to  take  issue  upon  the  question  of  the  prisoner's  indebted- 
ness to  the  plaintiff  and  to  avail  himself  of  every  defense  against 
the  indebtedness  which  the  piisoner  would  have  had.  Feh. 
1882,  N.  Y.  C.  P.,  Cosgrove  v.  Bowe,  ii.  61. 

Code  Civ.  Pro.  §  599, — which  provides  that  in  an  action  against 

bail  it  is  a  defense,  among  other  things,  that  a  direqtion  was 
given  or  other  fraudulent  or  collusive  means  were  used,  by  the 
plaintiff  or  his  attorney  to  prevent  the  service  of  the  execution, — ■ 
does  not  restrict  the  general  words  of  section  595,  which  con- 
fers upon  the  sheriff,  liable  as  bail,  all  the  rights  and  privileges 
of  bail.     April,  1882,  Ct.  App.,  Douglas  v.  Haberstro,  ii.  186. 

Direction  to  return  execution.  Direction  to  sheriff  to  return  an 
execution  against  person  before  the  time  for  so  doing  had  elap- 
sed, defendant  *'  not  found  "  estops  the  execution  creditor  from 
holding  the  defendant  liable  as  bail  for  the  prisoner's  escape. 
Id. 

Damages.  The  conditions  and  circumstances  of  the  debtor  may  be 
given  in  evidence  in  mitigation  of  damages  in  an  action  to 
recover  damages  for  an  involuntary  escape,  but  not  where  the 
sheriff  has  made  himself  liable  as  bail.  1884,  Ci.  App. ,  Flack  v. 
State  of  N.  Y.,  v.  286. 

Eelieving  sheriff.  The  provisions  of  Code  Civ.  Pro.  ^  600,  that  if  a 
defendant,  after  his  discharge  upon  bail,  is  imprisoned  upon  a 
criminal  charge,  etc.,  the  court  in  which  an  action  against  the 
bail  is  pending  may,  before  the  expiration  of  the  time  to  answer, 
and  upon  notice  to  the  adverse  party,  make  such  an  order  for 
the  relief  of  the  bail  as  justice  requires,  applies  only  when 
defendant  was  discharged  in  such  a  manner  upon  bail  as  relieved 
the  sheriff  from  liability.  iVb».  1882,  iY.  Y.  C.  P.,  Nehreshei- 
mer  v.  Bowe,  iii.  363. 

■ Staying  proceedings.    Proceedings  against  sheriff  for  escape 

not  stayed  until  he  can  collect  from  bondsman,  when  he    has 
not  done  everything  which  the  law  permits,  promptly  and  dili- 
gently to  collect  from  the  sureties.  "What  amounts  to  an  absence 
Vol.  X— 27 
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of  due  diligence.  Dec.  1884,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Potts 
V.  Davidson,  vii.  97. 

See  Akbest  ;  Bahj  ;  Exec?ution  against  the  Person  ;  Piieadzng. 

ESCHEAT. 

See  Auiai. 

ESTOPPEL. 

What  amounts  to ;  voliuitary  statements.  Voluntary  representa- 
tions, declarations,  admissions  and  acts  only  are  an  estoppel ; 
those  exacted  by  statute  are  not.  Jan.  1883,  N.  Y.  C.  P., 
Almy  V.  Thurber,  iii.  351. 

Ilnst  mislead.    An  estoppel  never  takes  place  where  one  party 

does  not  intend  to  mislead  and  the  other  party  is  not  misled. 
Juli/,  1885,  Supm.  Ct.  1st  Dept.,  Iselin  v.  Henlein,  vii.  431. 

Acquiescence.    Where  a  mortgagor  has  had  notice  of  sale  in 

foreclosure,  and  did  not  object  to  the  sale  of  the  mortgaged 
premises  in  one  parcel,  he  and  his  heirs  are  estopped  from  after- 
wards objecting.  June,  1881,  iV".  F.  C.  P.  Sp.  T.,  Wallace  v. 
Feely,  i.  126. 

As  to  jurisdiction  of  court.    Appearing  in  an  appellate  court 

and  submitting  an  appeal  to  its  jurisdiction  does  not  estop  an 
appellant  from  raising  question  of  jurisdiction.  Oct.  1884,  Ct. 
App.,  Willmore  v.  Flack,  vi.  191. 

Attachment.    Certificate  of  person  served  with  attachment,  as 

to  the  property  of  the  debtor  he  has  in  his  possession,  or  the 
amount  he  is  indebted  to  the  debtor,  does  not  estop  him  from 
showing  eiTor  therein.  Jan.  1883,  N.  Y.  C.  P.,  Almy  v.  Thur- 
ber, iii.  351. 

In  case  of  escape.    A  direction  to  the  sheriff,  by  the  plaintiff 

in  an  execution  against  the  person,  to  return  it  "defendant  not 
found  "forty  days  .  before  the  time  for  so  doing  had  elapsed, 
estops  the  plaintiff  from  holding  the  sheriff  liable  as  baU,  not- 
withstanding the  direction  was  neither  fraudulent  nor  collusive. 
April,  1882,  Ct.  App.,  Douglas  v.  Haberstro,  ii.  186. 

■ Dealing  with  corporation.  A  party  who  deals  with  a  corpora- 
tion and  recognizes  it  as  such,  is  thereby  estopped  from  ques- 
tioning its  corporate  character.  Aug.  1883,  N.  Y.  C.  Ct.  Sp.  T., 
Gorton  Steamer  Co.  v.  Spofiord,  v.  116. 

Partition.  Where  those  to  whom  lands  were  assigned  in  parti- 
tion convey  the  same  with  warranty,  they  thereby  ratify  and 
confirm  the  partition  and  are  estopped  from  questioning  its 
validity.     March,  1881,  Ct.  App  ,  Bergen  v,  Wyckoff,  i.  1. 
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Id.  Conveyance  of  an  undivided  interest  in  lands  is  a  disaffir- 
mance of  voidable  jjartition  thereof  of  wbich  tlie  grantor  had 
knowledge,  and  estops  him  and  his  grantee  from  affcarwarJs 
claiming  a  specified  portion  assigned  to  him  in  the  partition. 
Oct.  1882,  Ct.  App.,  Smith  r.  Long,  iii.  396, 

Res  adjudicata.  The  finding  of  the  jury  on  issue  framed  under 

section  970  of  the  Code  of  Civil  Procedure,  are  not  conclusive 
in  another  action  between  parties  to  the  proceedings,  unless  the 
issues  were  raised  by  the  pleadings  and  their  determination 
was  necessary  to  the  determination  of  the  action.  Wov.  1882, 
K.  Y.  Super.  Ct.,  Lorillard  v.  Clyde,  iii.  307. 

Id.     There  is  no  rule  that  Inferences  from  testimony  in  a  former 

proceeding,  constitute  an  estoppel  in  a  subsequent  case,  wherein 
the  same  testimony  is  given.     Id. 

Where  lands  sold  under  execution.    One  whose  land  was  sold 

under  execution  issued  against  him  remaining  in  possession 
after  such  sale,  is  estopped  from  denying  that  his  possession 
is  the  possession  of  the  purchaser.  Jan.  1886,  Supm.  Ct. 
Chemung  Co.  Circ,  De  Silva  v.  Flynn,  ix.  426. 

Sheriff's  return.    Return  of  sheriff  as  to  execution  of  a  writ  of 

possession  is  not  conclusive  upon  third  parties.    March,  1886,  Ct. 
Aj)p-,  Newell  v.  Wigham,  ix.  360. 
See  FoBMEB  Adjudication  ;  Joint  Debtor  ;  Judgmsnt. 

EVICTION. 

See  Landlord  and  Tenant. 

EVIDENCE. 

In  general ;  inferences  from.  There  is  no  rule  that  inferences  or 
testimony  in  former  proceedings  constitute  an  estoppel  in  a 
subsequent  case  wherein  the  same  testimony  is  given.  I^ov. 
1882,  iV.  Y.  Super.  Ct.,  Lorillard  v.  Clyde,  iii.  307. 

Striking  out.     A  motion  to  strike  out  testimony  on  the  ground 

of  the  incompetency  of  the  witness  is  properly  denied  where 
the  objection  should  have  been  taken  before  the  evidence  was 
given.  April,  1882,  Supm.  Ct.4ith  Dept.,  Sherman  v.  Scott,  ii.  366. 

Repetitions.    It  is  not  error  to  exclude  evidence  which  is  a 

mere  repetition  of  testimony  already  given  by  the  same  witness. 
June,  1886,  iV.  Y.  C.  P.,  McCall  v.  Moschcowitz,  x.  107. 

Id,     The  admission  of  evidence  objected  to  on  the  ground  that 

the  subject  to  which  it  relates  has  been  exhausted,  is  in  the 
discretion  of  the  referee  before  whom  the  case  is  tried.  Mai/, 
1884,  Referee,  and  Ju7ie,  1885,  N.  Y.  C.  F.  Gen.  T.,  Sanders  v. 
Euling,  viii.  166. 
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Burden  of  proof ;  copartnership.  Where  the  plaintiff,  in  an  action 
to  dissolve  an  alleged  copartnership,  avers,  and  the  answer 
denies,  copartnership  of  the  parties  thereto,  the  burden  of  prov- 
ing that  fact  is  on  the  plaintiff.  Jane,  1886,  N.  Y.  C.  P., 
McCall  V.  Moschcowitz,  x.  107. 

■ Divorce.  Burden  of  proving  absence  of  consent  and  conniv- 
ance, that  five  years  have  not  elapsed  and  that  plaintiff  has  not 
condoned  offense,  in  action  for  divorce.  Mai/,  1881,  Supm.  Ct.  N. 
Y.   Co.  Sp.  T.,  Farace  v.  Farace,  i.  419, 

Motion  to  vacate  attachment.    The  barden  of  showing  that  a 

national  bank  was  insolvent  at  the  time  an  attachment  was 
issued  upon  it,  on  a  motion  to  set  it  aside  on  that  ground,  is 
upon  the  defendant.  Sept.  1882,  Supm.  Ct.  JV.  Y.  Co.  Sp.  T., 
Market  Nat.  Bank  v.  Pacific  Nat.  Bank.  ii.  330. 

Admissions  and  declarations.  Admission  by  administrator  of  the 
validity  of  claims  presented  to  him  is  priTnc  facie  evidence  of 
their  validity.  July,  1884,  Surr.  Ct.  Kings  Co.,  Estate  of  Le 
Baron,  vi.  62. 

An  admission  upon  which  a  new  trial  is  granted  on  appeal  is 

admissible  in  evidence  against  the  party  making  it,  on  such  new 
trial.  March,  1884,  N.  Y.  C.  P.,  Ansonia  Brass  &  Copper  Co. 
V.  Conner,  vi.  173. 

It  is  not  error  to  exclude  from  evidenco  acts  and  declarations 

of  the  defendants  in  an  action  which  did  not  occur  in  the  pres- 
ence of  the  plaintiff,  and  with  which  the  plaintiff  was  not  in  any 
manner  connected.  June,  1886,  K  Y.  C.  P.,  McCall  v.  Mosch- 
cowitz, X.  107. 

— —  Res  gestae.  In  an  action  to  dissolve  a  copartnership,  fh.e  exis- 
tence of  which  is  denied  by  the  defendants,  conversations  and 
declarations  of  the  plaintiff  with  third  persons  in  the  oirdinary 
course  of  transactions  in  relation  to  the  business  of  the  alleged 
copartnership,  which  were  reported  by  the  plaintiff  to  the 
defendants,  are  a  part  of  the  res  gestae,  and  properly  admitted  in 
evidence.     Id. 

Documentary ;  books  of  decedent.  Where,  on  the  trial  of  an  action 
against  an  execu  tor,  an  account-book  was  produced  by  the  defend- 
ant, who  testified  that  it  purported  to  be  the  account- book  of 
the  decedent ;  that  it  came  into  his  possession  as  executor  ;  that  it 
was  present  at  an  interview  of  the  plaintiff,  and  had  been 
referred  to  by  them,  and  the  plaintiff  testified  that  it  had  not 
been  referred  to, — Held,  that  the  account-book  was  sufficiently 
identified  as  that  of  the  deceased,  and  properly  received  in 
evidence,  and  the  general  term  could  not  assume  on  api^eal  that 
the  plaintiffs  version  was  correct  for  the  purpose  of  overturning 
the  ruling  on  the  trial  in  respect   to  the  admissibility  of  the 
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book  as  evidence,     Oct.  1884,  Supm.  Ct.  4:th  Dept. ,  Williams  v. 
Davis,  vii.  282. 

—  Entries  in  books.  Evidence  of  entries  in  books  of  one  party 
to  a  transaction,  made  after  the  rights  of  the  party  have  become 
fixed,  and  not  contemporaneously,  or  in  due  course  of  business, 
cannot  be  admitted  as  i^art  of  the  res  gestce.  April,  1884,  U,  S. 
Supm.  Ct.,  Burley  v.  German  American  Bank,  v.  172. 

—  Id.  Instance  of  a  case  in  which  it  was  held  that  it  would  be 
inferred  on  appeal  that  books  not  before  the  appellate  court, 
introduced  in  evidence  below  for  the  purpose  of  showing  the 
sum  upon  which  certain  commissions  were  to  be  computed,  did 
not  contain  evidence  of  employment.  Jan.  1884,  Ct.  App., 
Townsend  v.  New  York  Life  Ins.  Co.,  iv.  398. 

—  Id.  It  seems,  that  entries  in  the  books  of  a  firm  are  competent 
evidence  as  to  whether  a  person  claiming  to  be  a  member  of  the 
firm  was  a  partner.  The  non-existence  of  entries  in  the  books 
indicating  that  such  a  party  was  a  partper,  cannot  be  proved  by 
the  oj)inions  of  two  book-keepers  who  have  examined  the  books. 
The  books  themselves  are  the  best  evidence.  June,  1886,  N.  Y. 
C.  P.,  McCall  V.  Moschcowitz,  x,  107. 

—  Exhibiting-  papers  to  party  before  introduction  in  evidence. 
A  witness  i)roducing,  on  the  trial  of  an  action,  books  and  checks 
relating  to  his  transactions  with  a  party  to  the  action,  pursuant 
to  a  subpoena  duces  tecum,  cannot  be  required  to  exhibit  them, 
first,  to  the  counsel  of  the  party  subpoenaing  him,  and  afterwards 
to  the  court,  in  the  absence  of  a  declared  intention  to  offer  them, 
in  good  faith,  in  evidence.     Id. 

—  Letters.  In  an  action  to  dissolve  a  copartnership,  wherein 
the  principal  issue  was  its  existence,  letters  written  by 
the  plaintiff  in  the  current  business  of  the  parties,  and 
after  consultation  with  one  of  the  defendants,  are  properly 
received  as  evidence.     Id. 

—  Id.  In  action  to  dissolve  copartnership  the  existence  of  which 
is  denied,  letters  by  one  member  of  a  firm,  written  before  the 
commencement  of  the  alleged  copartnership  to  a  creditor  of  the 
firm,  properly  received  ia  evidence  to  show  previous  relations 
existing  between  the  parties  and  as  a  part  of  the  inducement 
moving  to  the  formation  of  the  copartnership.     /(/. 

—  Id.  A  letter  from  the  plaintiff  in  an  action  to  the  defendant 
containing  a  statement  of  the  plaintiff's  claim,  written  long  after 
the  making  of  the  alleged  agreement  sued  upon,  which  was  not 
answered  by  the  defendant,  is  not  a  jiart  of  the  res  gestce  and  can- 
not be  received  in  evidence  on  behalf  of  the  party  who  wrote  it; 
and  that  although  in  subsequent  conversation  between  the 
parties  the  defendant  admitted  the  receipt  of  the  letter  and 
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expressed  surprise  at  its  contents  and  asked  an  explanation 
thereof.     Oct.  1884,  Ct.  App.,  Learned  v.  Tillotson,  vi.  425. 

Id.    Upon  reference  of  disput'^d  claim  for  services  rendered  a 

decedent,  a  letter  -written  in  behalf  of  the  decedent,  thanking 
the  claimant  for  the  interest  he  had  taken  in  his  affairs, — Hel  , 
not  suffieient  evidence  of  employment  to  authorize  allowance  of 
claim.  Jan.  1884,  Ci.  App.,  Townsend  v.  New  York  Life  Ins. 
Co.,iv.  398. 

Memorandum  made  by  clerk.    Instanoe  of  a  case  in  which  a 

memorandum  made  by  a  clerk  in  the  discharge  of  his  duty  and 
the  record  therein  referred  to  were  held  to  be  competent.  Mai/, 
1882,  Supm.  Ct.  3d  Dept,  Putman  v.  Stewart,  ii.  172. 

Receipt.    A  "receipt  in  full  of  all  demands  of  whatsoever 

kind  or  nature  up  to  date,"  unexplained  or  uncontradicted,  is 
conclusive  evidence  of  payment  for  services  rendered  prior  to 
its  date.  Oct.  18F4,  Supm.  Ct.  4:th  Dept.,  Williams  v.  Davis,  vii. 
282. 

Receiver's  bond.    In  an  action  on  a  receiver's  bond  the  recitals 

are  prima  facie  evidence  of  the  facts  set  forth.  May,  1883,  N. 
Y.  Super.  Ct.,  Titus  v.  Fairchild,  iv.  418. 

Refreshing  memory.    A  witness  may  use  a  bill  of  particulars 

to  refresh  his  memory  as  to  particular  items,  each  of  which  he 
has  testified  he  recollected  apart  from  the  paper.  May,  1884, 
referee,  June,  1885,  N.  Y.  G.  P.  Gen.  T.,  Sanders  v.  Euling, 
viii.  166. 

■  Secondary  evidence.  Where  expert  witnesses  were  not  allowed 
to  testify,  on  the  trial  of  an  action,  as  to  whether  or  not  certain 
exhibits  already  already  in  evidence,  being  statements  of  dis- 
counts received  by  the  plaintiff,  contained  particular  discounts, 
— Held,  that  these  exhibits  spoke  for  themselves,  that  they  were 
the  best  evidence,  and  it  was  not  error  to  exclude  secondary 
evidence  of  the  same  fact.  June,  1886,  N.  Y.  C.  P.,  McCall  v. 
Moschcowitz,  x.  107. 

Privilege  ;  attorney.  Conversations  had  by  two  clients  with  an 
attorney  are  not  privileged  in  an  action  between  them  or  their 
representatives.  April,  1882,  Supm.  Ct.  4:fh  Dept.,  Sherman  v. 
Scott,  ii.  366. 

Id.     Former  counsel  of  party  to  litigation  cannot  be  required 

by  his  former  client's  opponent  to  produce  papers  received 
from  such  client  without  his  consent.  But  where  the  client 
subpoenas  the  attorney  to  produce  the  papers,  he  waives  the 
privilege  and  cannot  object  if  the  papers  produced  pursuant  to 
the  subpoena  are  offered  in  evidence  by  his  adversary.  June, 
1885,  Surr.  a.  N.  Y.  Co.,  Estate  of  Hoyt,  vii.  374. 

Id.     A  former  attorney  for  a  party  to  an  action  or  proceeding, 
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who  18  required  by  subpoena  dacea  tecum  to  produce  papers  in 
his  possession  received  by  him  from  his  client  in  the  course  of 
his  professional  employment,  should  produce  the  same  to  the 
court  and  submit  to  it  the  question  as  to  what  disposition  should 
be  made  of  them.     Id. 

' Tending  to  criminate,  etc.    The  right  of  a  witness  to  refuse 

to  answer  a  question  on  t)ie  ground  that  it  will  tend  to  criminate 
him  is  a  personal  privilege.  Mai/,  1883,  Super.  Ct.,  Canada 
Steamship  Co.  v.  Sinclair,  iii.  284. 

Id.     In  proceedings  for  the  revocation  of  the  probate  of  a  will 

a  contestant  is  not  excused  from  giving  evidence  tending  to 
support  the  will,  on  the  ground  that  it  will  tend  to  expose  him 
to  a  forfeiture.  Jane,  1885,  Surr.  Ct.  N.  Y.  Co.,  Estate  of  Hoyt, 
vii.  374. 

As  to  personal  transactions  etc.,  with  decedent ;  who  interested. 
An  attorney's  lien  for  costs  and  the  agreement  confirming  the 
same  do  not  make  him  so  interested  in  the  event  as  to  make 
him  a  competent  witness  as  to  personal  transactions  with  the 
decedent  of  his  adversary.  But,  it  seems,  the  contrary  will  be 
true  if  the  agreement  was  that  he  should  have  a  certain  share 
of  the  recovery  for  his  services  or  that  he  should  receive  nothing 
ufiless  his  client  succeeded.  April,  1882,  Supm.  Ct.  4dh  Dept., 
Sherman  v.  Scott,  ii.  366. 

Id.     Where  an   agreement  renders  a  person  incompetent  as  a 

witness  on  the  trial  of  the  cause,  proof  of  the  agreement  is 
sufficient  and  secondary  evidence  of  what  is  it,  is  inadmissible. 
Id. 

Id.     In  action  against  an   administrator  to  have  a  mortgage 

gixen  to  her  decedent  declared  null  and  void  for  want  of  con- 
sideration, the  plaintiff's  husband  who  is  not  a  party  but  who 
originally  owned  the  mortgaged  premises  and  conveyed  them 
to  one  W.,  who  executed  the  mortgage  and  thereafter  deeded  the 
premises  to  the  ijlaintiff,  is  not  incompetent  as  to  personal  trans- 
actions or  communications  with  the  decedent ;  and  the  mere  . 
allegation  of  interest  in  the  answer  is  not  sufficient  to  establish 
the  fact.    Feb.  1884,  Supm.  Ct.  2d  Dept. ,  Wilson  v.  Munoz,  vi,  71. 

■ Who  not  survivor,  etc.    The  plaintiff  in  an  action  against  a 

corporation  may  testify  to  a  transaction  with  its  president  as 
its  agent,  notwithstanding  his  death,  it  not  appearing  that  the 
president  was  pecuniarily  interested  in  the  action.  Feb.  1886, 
K  Y.  C.  Ct.  Trial  T.,  Hunt  v.  Prov.  &  Ston.  Steamship  Co.,  ix. 
291. 

Id.     Plaintiff  in  action  against  one  of  the  makers  of  a  joint  and 

several  ijromissory  note  may  testify  to  conversations  between 
himself  and  the  other  maker  of  the  note,  then  deceased  ;  as  the 
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liability  is  several,  the  defendant  is  not  the  survivor  of  his 
co-maker.  June,  1882,  Supm.  Ct.  4:th  Dept.,  Sprague  v.  Swift, 
iii.  34, 

• Deposition  taken  before  trial.     Where  both  parlies  were 

examined  before  trial  under  a  stipulation,  and  one  died  and  his 
executor  was  substituted  for  liim,  the  other's  deposition  may  be 
read  on  the  triiil  although  it  relates  to  personal  transactions 
with  the  deceased  ;  and  particularly  so  where  the  stipulation 
provided  that  either  or  both  the  depositions  might  be  read  upon 
the  trial.  March,  1883,  Supm.  Ct.  \st  Dept.,  Macdonal  v. 
"Woodbury,  iii.  337. 

Testimony  on  former  trial.    The  testimony  of  a  party  to  an 

action  given  on  a  first  trial,  who  has  since  become  incompetent 
by  reason  of  the  death  of  his  adversary,  may  be  read  at  anv 
subsequent  trial  without  being  first  offered  iu  evidence,  and  the 
fact  that  the  jvjy  on  the  first  trial  disagreed  does  not  change 
the  rule  ;  such  testimony  may  be  read  by  the  stenographer  who 
took  the  minutes  from  his  notes  and  need  not  be  in  the  form  of 
a  deposition  subscribed  by  the  party.  June,  1881,  N.  Y.  Ct.  C. 
P.,  Lawson  v.  Jones,  i.  247. 
Not  confined  to  common-law  proof.  In  action  against  execu- 
tor, etc. ,  of  deceased  person,  adversary  is  not  confined  to  such 
evidence  concerning  transactions  with  the  deceased  as  was 
admissible  at  common  law.  April,  1882,  Ct.  App.,  Pinney  v. 
Orth,  ii.  1. 

What  objectionable ;  denying  that  there  was  a  transaction, 

etc.  It  was  not  the  intention  of  section  829  of  the  Code  of 
CivU  Procedure  to  prevent  a  party  from  testifyiag  to  any  ex- 
trinsic fact  wbich  tends  to  contradict  a  witness  who  swears  to  a 
transaction  or  communication  had  between  such  party  and  the 
deceased  person,  even  when  he  cannot  directly  testify  that  no 
such  conversation  or  transaction  was  ever  had.  Oct.  1885,  Supm. 
Ct.  1st  Dept,  McKenna  v.  Bolger,  viii.  127. 

Id.     The  party  in  interest  cannot  testify  that  conversation  did 

or  did  not  take  place  between  himself  and  the  deceased.  Oct. 
1885,  Supm.  Ct.  5th  Dept. ,  Carney  v.  Wadhams,  ix.  204. 

Id.  Extraneous  facts.    Party  testifying  in  his  own  behalf 

against  personal  representative  of  deceased  person  may  testify 
to  extraneous  facts  or  circumstances  which  tend  to  show  that  a 
witness  who  has  testified  as  to  transactions  or  communications 
between  himself  and  the  deceased  has  testified  falsely.  April, 
1882,  Ct.  App.,  Pinney  v.  Orth,  ii.  1. 

• Id.     The  defendant  in  an  action  brought  by  an  administrator 

may  contradict  testimony  tending  to  show  that  he  had  conversa- 
tions with  the  deceased,  and  may  show  alBrmatively  how  often  he 
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had  been  at  the  office  of  the  deceased,  aad  whether  or  not  he  had- 
made  any  agreement  with  the  attorney  of  the  deceased  in  his 
absence.  Oct.  1885,  Supm.  Ct.  1st  Dept.,  McKenna  v.  Bolger, 
viii.  127. 

-  Id. ;  instances.  Instance  of  case  in  which  testimony  of  party 
to  action  against  administrator  was  not  asked  as  to  personal 
communication  or  transaction  with  the  deceased  and  therefore 
not  inadmissible.     Id. 

-  Id.  Instance  of  testimony  to  a  personal  communication  with  a 
decedent  which  required  reversal  of  the  judgment.  Oct.  2885, 
Supm.  Ct.  5th  Dept.,  Carney  v.  Wadhams,  ix.  204. 

-  Id. ;  proof  cf  non-payment.  Where,  in  an  action  against  an 
administratrix  for  services  l-endered  her  decedent,  after  the 
plaintiff  had  read  various  entries  from  her  account-book,  showing 
payments  by  the  defendant's  testator  to  her,  her  counsel  asked 
her  the  following  question:  ''That  is  all  he  ever  paid  you, 
excei)t  the  $50  you  gave  him  a  receipt  for  ?  "  and  she  answered, 
'*  I  noted  down  everything  as  he  paid  it," — Held,  that  this  testi- 
mony was  incompetent  and  its  admission  error.  Jan.  1885, 
Supm.  Ct.  5th  Dept.  Gen.  T.,  Boughton  v.  Bogardus,  vii. 
252. 

-  Id.  In  an  action  against  an  executor,  testimony  of  the  plaintiff 
as  to  conversations  between  himself  and  the  executor,  in  which 
the  latter  had  stated  that  an  account  set  up  as  a  counter-claim 
had  been  paid,  is  competent ;  but  the  following  question,  "Was 
it  true  that  it  had  all  been  paid  ?  "  was  properly  objected  to. 
Oct.  1884,  Supm.  Ct.  Ath  Dept.,  Williams  v.  Davis,  vii.  282. 

-  Id.  Party  examined  in  his  own  behalf  as  a  witness  against  an 
administrator  cannot  testify  that  a  claim  against  the  defendant's 
decedent  sued  on,  has  not  been  paid.  Sept.  1885,  Supm.  Ct.  2d 
Dept.,  Lerche  v.  Brasher,  viii.  115.* 

-  Id. ;  proof  of  services  rendered.  Party  to  action  against 
administrator  cannot  testify  to  what  services  were  rendered  by 
him  under  general  employment  by  decedent  after  proof  of  such 
employment.     Id. 

-  Id. ;  proof  that  receipt  had  been  changed.  In  an  action 
against  an  administrator,  testimony  of  the  plaintiff  that  a  receipt 
put  in  evidence  by  the  defendant  to  show  payment,  had  been 
changed  since  the  plaintiff  delivered  it  to  the  defendant's  iiites- 
tate,  is  testimony  relating  to  a  personal  transaction  of  the  plaint- 
iff with  the  deceased,  and  inadmissible.  Jan.  1885,  Supm.  Ct. 
5th  Dept.  Gen.  T.,  Boughton  v.  Bogardus,  vii.  252. 

-  Id. ;  question  which  may  permit  objectionable  evidence.  In 

*  Reversed,  Q.  App.  Jan.  1887,  11  N.   Y.  Civ.  Pro.  423. 
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an  action  against  a  survivitg  partner,  a  general  question  con- 
cerning transactions  with  the  firm,  which  will  permit  plaintiff  to 
.  testify  to  transactions  with  the  deceased  partner,  should  not  be 
allowed  where  special  objection  is  made.  Nov.  1882,  Supm.  Cl. 
Zd  Dept,  Bristol  v.  Sears,  iii.  328. 

Id. ;  reiterating^  previous  evidence.     Where  the  principal 

question  in  controversy  in  an  action  was  whether  a  certain 
transfer  of  personal  property  from  one  D.,  deceased  at  the  time 
of  tije  trial  of  the  action,  to  plaintiff,  was  fraudulent  and  void,  to 
which  property  the  defendant  claimed  title  by  virtue  of  a  sale  un- 
der an  execution  against  D., — Held,  that  evidence  by  jilaintiff  as 
to  personal  transactions  between  himself  and  the  deceased  was 
admissible ; '  that  the  fact  that  such  testimony  merely  reiterated 
evidence  previously  given  by  the  witness  did  not  overcome  the 
objection,  when  such  evidence  was  drawn  out  either  by  the 
plaintiff's  counsel  in  the  face  of  objections  interjiosed  by  the 
defendant,  or  on  cross-examination  as  to  matters  stated  by  the 
witness  on  his  ditect  examination,  or  it  did  not  appear  until 
cross-examination  that  it  relal^d  to  personal  ti-ansactions  with 
the  deceased.  Oct.  1883,  Supm.  Ct.  4dh  DepL,  Taylor  v.  Mel- 
drum,  vi.  235. 

Objection.    An  objection  to  evidence  "  as  incompetent  under 

section  829  of  the  Code  of  Civil  Procedure  "  is  sufficiently  broad 
and  specific."  Jan.  1885,  /Sitptn.  Ct.  5th  Dept.  Gen.  T. ,  Boughton 
V.  Bogardus,  vii.  252. 

Id.  Objection  to  testimony  of  one  interested  in  the  event  in  ac- 
tion against  executor,  etc. ,  of  deceased  person,  concerning  person- 
al transactions  or  communications  by  decedent,  must  be  brought 
strictly  within  the  wording  of  the  statute ;  it  is  not  enough  to 
be  within  its  spirit.  July,  1884,  Sui-r.  Ct.  Kings  Co.,  Estate  of 
Le  Baron,  vi.  62. 

Id. ;   by  whom  taken.    Where  administrator  admits  claim 

against  decedent's  estate,  a  mere  creditor  cannot  object  to 
testimony  of  the  appellant  on  the  ground  that  it  relates  to  a 
personal  communication  or  transaction  with  the  decedent.     Id. 

Particular  subjects  and  actions ;  account ;  failure  to  serve  copy. 
The  rule  that  failure  to  serve  copy  of  the  account  when 
demanded  excludes  evidence  as  to  the  same,  does  not  apply  to 
reference  of  claim  against  administrator.  Jan.  1884,  Ct.  App., 
Townsend  v.  New  York  Life  Ins.  Co..  iv.  398. 

• Accountings  of  agent  or  attorney.    In  an  action  against  an 

attorney  or  agent  for  not  accounting  or  paying  over  the  balance 
found  due  on  an  accoimting,  proof  that  the  money  was  received 
in  a  fiduciary  capacity,  although  alleged,  is  not  necessary.  1883, 
Ct.  App.,  Segelken  v.  Meyer,  v'.  1. 
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-  Administrator ;  advertisement  for  claims.  Formal  proof  in 
action  against  adininistrati*ix,  that  she  has  advertised  for  claims 
against  her  decedent's  estate,  clearly  admissible.  March,  1882, 
Supm.  Ct.  l.s/  Bept.,  Mead  v.  Smith,  iii,  171. 

-  Adverse  possession.  Defense  of  adverse  possession  cannot  be 
proved  unless  pleaded,  Jan.  1882,  Supm.  Ct.  3d  DepL,  Hanseo 
V.  Mead,  ii.  175. 

-  Attorney's  services  ;  value.  Attorney  suing  for  services, 
where  gross  sum  is  claimed  in  complaint,  may  prove  either  value 
of  services  in  gross,  or,  at  his  option,  the  value  of  the  services  in 
each  step  of  the  action  in  which  they  were  rendered.  Oct.  1884, 
Supm.  Ct.  Onondaga  Co.  Sp.  T.,  Adams  v.  City  of  Utica,  vi.  294. 

-  Conversion.  In  an  action  to  recover  damages  for  a  conversion, 
where  the  defense  is  that  the  plaintiff's  title  was  derived  through 
fraud  and  conspiracy,  any  party  lo  the  transaction,  including 
one  of  the  alleged  co-conspirators,  is  competent  as  a  witness  in 
behalf  of  the  defendants  who  are  vendors,  to  show  the  fraud. 
March,  1881,  JST.  Y.  C.  P.,  Sacia  v.  Decker,  i.  48. 

-  Damages ;  partial  satisfaction.  Proof  of  partial  satisfaction 
of  cause  of  action  sounding  in  tort  of  one  of  two  joint  tort  feasors 
is  admissible  in  mitigation  of  damages.  Mar/,  1884,  iV.  Y. 
Super.  Ct.,  Muser  v.  Lewis,  vi.  135. 

-  Id. ;  action  on  insurance  policy.  In  an  action  upon  a  fire 
insurance  policy,  an  estimate  of  the  cost  of  machinery  is  incom- 
petent in  the  absence  of  proof  that  such  machinery  was  in  the 
building  at  the  time  of  the  fire.  Aprd,  1882,  Ct.  App.,  Machen 
V.  Lamar  Ins.  Co. ,  ii.  28. 

-  Ejectment.  Question,  in  action  to  recover  mesne  profits  after 
recovery  in  action  of  ejectment  as  to  what  improvements 
were  made  by  the  defendant  without  limiting  it  to  those 
made  before  the  defendant  had  notice  of  plaintiff's  claim,  is 
I)roperly  excluded.  Jan.  1884,  Supm.  Ct.  4^th  Dept. ,  Henderson 
V.  Scott,  vi.  39. 

-  Incorporation.  Proof  of  incorporation  of  defendant  not 
necessary  unless  answer  contains  affirmative  allegations  that  it  is 
not  incorporated.  April,  1833,  Supm.  Ct.  Kings  Co.  Sp.  T., 
Bengtsoa  v.  Thingvalla  Steamship  Co.,  iii.  263. 

-  Joint  debtors.  A  judgment  is  not  conclusive  evidence  of  the 
amount  of  the  debt  of  a  defendant  in  an  action  to  charge  one  of 
two  joint  debtors  with  the  judgment  recovered  against  the 
other.  March,  1883,  Supm.  Ct.  2d  Dept.,  Richardson  v.  Case, 
iii.  295. 

-  Opinions.  Duties  of  consignees  cannot  be  established  by  the 
oinnions  of  witnesses  who  are  dealers  in  the  articles  sold  ;  afid 
although  expert  witnesses  may  state  what  the  usage  is,  they 
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cannot  give  au  opinion  as  to  the  duties  of  consignees.  May, 
1886,  Snpm.  Ct.  2  /  Dept..  Pratt  v.  Mosetter,  ix.  351. 

Id.  All  opinions  cannot  be  given  in  evidence  as  those  of  an  expert 

when  the  subject  does  not  require  any  particular  habit  of  study 
to  qualify  a  _man  to  understand  it.    Id, 

Partnership.  In  an  action  to  dissolve  an  alleged  copartner- 
ship, the  existence  of  which  is  denied  by  the  defendants,  it 
is  not  error  not  to  allow  the  defendants  to  show  the  liabilities 
of  a  business  carried  on  by  one  of  them,  with  which  the  plaintiff 
was  connected  only  as  money-lender  ;  and  this  would  be  so,  even 
if  the  plaintiff  had  been  a  partner  ia  that  business.  June,  1886, 
N.  Y.  a  p.,  McCaU  v.  Moschcowitz,  x.  107. 

Receiver's  bond     Where  the  conditions  of  the  receiver's  bond 

were  that  he  should  perform  his  trust  and  make  payments 
according  to  the  order  of  the  court,  proof  of  orders  entered  after 
hearing,  directing  the  receiver  to  pay  certain  sums  ;  and  adjudg- 
ing him  in  contempt  for  failure  to  do  so  is  sufficient  to  sustain 
an  action  against  the  sureties ;  and  it  need  not  be  shown  that 
the  receiver  had  funds  enough  to  meet  the  claim.  May,  1883, 
N.  Y.  Super.  Ct.,  Titus  v.  Fau-child,  iv.  418. 

Replevin.     Plaintiff  in  action  of  replevin  where  taking  is  not 

complained  of,  must  show  his  title  to  and  right  of  the  possession 
of  the  chattels  ;  a  defendant  under  general  denial  may  contro- 
vert this  and  show  title  or  right  to  possession  of  the  chattels,  to 
either  himself  or  a  third  person,  i^ei.  1886,  Ct.  App.,  Griflfen 
V.  Long  Island  E.  R.  Co.,  ix.  84. 

Statute  of  frauds.      Where  in  an  action  for  goods  sold  and 

delivered,  the  only  issue  was  as  to  the  agreed  price,  the  statute  of, 
frauds  is  not  the  standard  by  which  the  admissibility  of  evi- 
dence bearing  on  that  question  is  to  be  determined  ;  and  an 
unsigned  memorandum  indorsed  on  the  printed  conditions 
of  sale  is  admissible.  Jor/i.  1885,  Supm.  Ct.  4ih  Dept.,  Forter  v. 
Smith,  vii.  195. 

Verdict  of  jury  in  equitable  action.    Verdict  of  a  jury  on 

special  question  of  fact  in  equitable  action  is  evidence  only, 
and  not  a  determination  of  the  issue  ;  it  may  be  read  on  the 
hearing  with  full  power  in  the  court  either  to  follow  or  reject  it. 
Oct.  1884,  Ct.  App.,  Learned  v.  Tillotson,  vi.  425. 

• Where  pleading  is  indefinite.    Evidence  cannot  be  excluded 

on  trial  because  denial  in  answer  is  indefinite  and  uncertain. 
April,  1884,  U.  S.  Supm.  Ct.,  Burley  v.  German  American  Bank, 
V.  172. 
See  AcoouNT  ;  Bill  of  Pabticulabs  ;  Examination  before  Trial  ; 

Witnesses. 
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EXAMINATION  BEFORE  TRIAL. 

In  general.  Is  a  matter  of  right.  Feb.  1883,  Supm.  Ct.  2d  Depf., 
Cooke  V,  Lalance  Grosjean  Manufg.  Co.,  Jii.  332. 

Under  Code  of  Procedure,  right  of  partj  to  examine  adversary 

before  trial  was  a  strict  one  which  the  court  had  no  power  to 
limit  by  rules  or  otherwise.  Sept.  1875,  ZV.  Y.  Mar.  Ct.,  Heurs- 
tel  V.  Tilman,  i.  83,  note. 

—, —  While  the  court  will  carefully  protect  parties  from  an  abuse  of 
its  power  to  direct  such  examination,  before  trial,  it  will  see  that 
the  object  and  spirit  of  the  Code  are  UDt  defeated  by  a  rigid 
adherence  to  technical  rules.  Jan.  1881,  Supm.  Ct.  1st  Dept., 
Tenney  v.  Mautner,  i.  64. 

Note  on  Examination  before  Trial,     i.  72. 

When  allowed ;  at  own  instance.  Party  may  be  examined  at  his 
own  instance  at  any  time  before  trial.  Jan.  1884,  N.  Y.  G.  P. 
Sp.  T.,  Briggs  »,  Taylor,  iv.  328. 

Before  action  brought.      Order  for  examination  of  person 

against  whom  an  action  is  about  to  be  brought  before  action 
brought,  may  be  granted  in  the  discretion  of  the  court.  Jan. 
1886,  Ct.  App.,  Merchants'  Nat.  Bank  v.  Sheehan,  ix.  1. 

■ In  general.     Can  only  be  granted  where  a  discovery  could 

have  been  had  under  former  practice.  Nov.  1880,  Isf.  Y.  Mar. 
Ct.,  Kanter  v.  Brothy,  i.  83,  note. 

Id.     Whether  restricted  to  cases  where  bill  of  discovery  would 

have  been  had  in  equity,  quoere  ?  March,  1884,  N.  Y.  C.  P., 
Goldberg  v.  Roberts,  v.  96. 

Id.     Not  to  refuse  because  an  effort  will  be  made  to  extend  it 

beyond  what  it  is  necessary.  March,  1883,  Supm.  Ct.  1st  Dept., 
Hutchinson  v.  Lawrence,  iii.  98. 

• Id.     Should  be  granted  where  affidavit  complips  with   proviso 

ions  of  the  Code  and  sets  forth  sufficient  facts  to  enable  the  court 
to  see  that  examination  is  a  proper  one  and  material  to  the  pros- 
ecution of  the  action,  and  is  proposed  in  good  faith  for  legiti- 
mate ends.  Jan.  1881,  Supm.  Ct.  1st  Dept.,  Tenney  v.  Maulner, 
i.  64. 

' In  United  States  courts.   Party  cannot  be  examined  before  trial 

in  action  in  United  States  circuit  court,  or  which  has  been  removed 
thereto  from  a  court  of  the  city  of  New  York  ;  nor  can  an  order 
for  such  an  examination,  made  before  the  removal,  be  enforced  in 
the  United  States  court,  notwithstanding  the  examination  therein 
was  begun  before  such  removal.  March,  1885,  U.  S.  Supm.  Ct., 
In  re  Fisk,  vii.  169;  reversing  in  effect,  Fogg  v.  Fisk  [U.  S. 
Circ.  Ct.  So.  Dlst.  N.   Y.,  Jan.  1884),  iv.  344. 
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To  frame  complaint.    May  be  ordered  to  enable  jilaintiff  to 

frame  his  complaint  and  to  ascertain  whether  party  through 
whom  transactions  sued  upon  were  had  was  agent  of  the  defend- 
ant, Nov.  1879,  Supm.  Ct.  1st  Dept.,  De  Witt  v.  McDonald,  i. 
86,  note. 

• Id.    Allowed  to  frame  complaint  in  action  by  member  of  stock 

exchange  to  an  expulsion  therefrom,  declared  illegal,  where  the 
vote  of  expelling  was  taken  in  plaintiff's  absence.'  Mirch,  1883, 
Supm.  Ct.  1st  Dept,,  Hutchinson  v.  Lawrence,  iii.  98. 

' To  amend  complaint.     May  be  ordered  to  enable  plaintiff  to 

amend  his  complaint.  Feb.  1877,  Supm.  Ct.  2d  Dept.,  O'Conner 
T.  U.  S.  Life  Ins.  Co  ,  i.  85,  note. 

• Id.     Where  complaint  states  sufficient  cause  of  action  and  is 

not  attacked  for  indefiniteness,  examination  will  not  be  allowed 
for  purpose  of  enabling  plaintiff  to  make  his  complaint  more 
definite  and  certain.  Feb.  1881,  N.  Y.  Super.  Ct.  Sp.  T., 
WUliams  v.  Western  Union  Tel.  Co.  i.  84,  note;  affirnied  JSf.  V. 
Super.  Ct.,  May,  1881,  i.  294. 

■ To  prepare  answer.    Allowed  to  enable  defendant  to  frame  his 

answer  in  action  to  restrain  manufactures.  Dec.  1879,  Sujim. 
Ct.  N.  Y.  Co.Sp.  T.,  Cornell  v.  Fryer,  i.  88,  note. 

Id.     Cannot  be  had  to   enable  defendant  to  prejaare  answer 

where  general  denial  will  completely  protect  him.  March,  1882, 
N.  Y.  C.  P.,  Neurath  v.  Schmitz,  ii.  400  ;  March,  1882,  Supm. 
Ct.  N.  Y.  Co.  Sp.  T.,  Lathrop  v.  Brown,  v.  101. 

Id.     Not  allowed  to  enable  defendant  to  prepare  answer  in 

action  against  trustee  of  corporation  for  failure  to  file  annual 
report.  Jan.  1880,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Cornells  v. 
Roach,  i.  87,  note. 

Id. ;  counter-claim.    A  plaintiff  cannot  be  examined,  as  a  party 

before  trial,  before  answer,  for  the  purpose  of  informing  the 
'  defendant  whether  he  has  a  counter-claim.  3Iarch,  1884,  Supm. 
Ct.  JV:  Y.  C>.  Sp.  T.,  Lathrop  v.  Browne,  v.  101. 

Examination  of  person.    Maybe  granted  for  examination  of 

person  of  defendant  with  aid  of  i^hysician ,  in  order  to  prove  that 
personal  injuries  sued  for  are  not  as  great  as  alleged.  Dec.  1880, 
Shaw  V.  Van  Rensselaer,  i.  88,  note.  Contra,  June,  1879,  N.  Y. 
C.  P.  Chambers,  Williams  v.  Philips,  i.  88  note. 

• In  action  for  libel.    Plaintiff  in  an  action  for  libel  may  he 

examined  before  trial  as  to  truth  thereof,  where  such  examina- 
tion will  not  subject  him  to  a  criminal  prosecution  or  a  penalty 
or  forfeiture,  or  render  him  infamous.  Jan.  1884,  JH.  Y.  C.  Ct. 
Sp.  T. ,  Funk  V.  Tribune  Association,  iv.  408. 

To  ascertain  agency.    Cannot  be  had  to  ascertain  whether  one 
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H.  was  agent  of  plaintiff  or  defendant.     Sept.  1880,  Fitzpalrick 
V.  Van  Schaick,  i.  87,  note. 

-  To  examine  lunatic.  Not  allowed,  to  examine  defendant  against 
whom  an  inquisition  of  lunacy  has  been  found.  Dtc.  1879,  N. 
Y.  Super.  Ct.  Sp.  T.,  Corbitt  v.  Kice,  i.  79,  note. 

-  To  show  copartnership.  May  be  had  to  j^rove  copartnership 
of  defendant  and  authority  of  one  of  the  defendants  to  bind  the 
firm,  where  necessary  to  make  out  a  case.  March,  1884,  N.  Y. 
C.  P.,  Goldberg  v.  Eoberts,  v.  96. 

-  "Where  testimony  may  criminate.  Where  testimony  of  party 
will  relate  exclusively  to  facts  which  might  subject  him  to  a 
criminal  prosecution  he  cannot  be  examined  before  trial.     Feb. 

1881,  Supm.   Ct.  2d  Depi.,  Burbank  v.  Eeed,  i.^  4.2,  note ;  May, 

1882,  N.  Y.  Mar.  a.  Sp.  T.,  Walker  v.  Dunlevey,  iv.  38,   note. 

-  Id.  Order  should  be  set  aside  on  the  ground  that  examination 
will  tend  to  criminate  witnesfi  unless  the  evidence  sought  relates 
exclusively  to  facts  which,  if  proven,  would  show  that  witness 
was  guilty  of  a  crime.  May,  1883,  N.  Y.  Super.  Ct.,  Canada 
Steamship  Co.  v.  Sinclair,  iii.  284. 

r  Id.  Examination  cannot  be  refused  because  questions  may  be 
put  which  will  tend  to  criminate  the  party.  Jan.  1884,  Suptm. 
Ct.  1st  Dept.,  Davenport  Glucose  Co.  v.  Taussig,  vi.  152. 

-  Id.  Fact  that  questions  may  be  jjut  which  will  tend  to  crimi- 
nate the  witness,  affords  no  justification  for  his  refusing  to  be 
sworn.  The  objection  can  only  be  urged  against  a  specific 
question.  Aug.  1883,  City  Ct.  of  Brooklyn ,  Sp.  71,  Greismann  v. 
Dreyfus,  iv.  32. 

-  Id.  Action  for  tort.  Cannot  be  granted  in  action  for  tort 
where  its  object  is  to  procure  evidence  to  establish  charges  of 
fraud,  deceit  and  fraudulent  conspiracy  upon  which  the  action 
rests.  Oct.  1883,  Supm.  Ct.  1st  Dept.,  Andrews  v.  Keene,  iv. 
330. 

-  Id.  Fact  that  examination  before  trial  is  sought  to  procure 
evidence  of  fraud  on  the  part  of  the  defendants  to  be  examined, 
forms  no  ground  for  the  refusal  of  the  order.  Ju'i.  1886,  Supm. 
Ct.  jV.  Y.  Co.  Sp.  T. ,  Frothingham  v.  Broadway  &  Seventh  Ave. 
E.  E.  Co.,  ix.  304. 

-  Id.  In  an  action  brought  by  a  judgment  creditor  to  set  aside  a 
conveyance  and  chattel  mortgage  on  the  ground  of  fraud,  the 
defendant  cannot  be  examined  as  a  party  before  trial  at  the 
instance  of  plaintiff.  April,  1881,  Supm.  Ct.  N.  Y.  Co.  Clum- 
bers, Euss  V.  Campbell,  i.  41. 

-  Id.  lu  an  action  to  set  aside  a  general  assignment  for  the 
benefit  of  creditors  on  the  ground  of  fraud,  the  defendant  m..y, 
on  a  proper  showing,  be  examined  before  trial  at  the  instance  of 
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the  plaintifiC.  Jan.  1881,  Supra.  Ct.  \st  Bept.,  Tenney  c.  Mautner. 
i.  64. 

Id.     Instance  of  an  action   to  recover  the  chattels,  the  sale  of 

which  was  procured  by  fraud,  where  an  examination  was  allowed. 
Jai.  1884,  Supm.  Ct.  1st  Dept.,  Davenport  Glucose  Co.  v. 
Taussig,  vi.  152. 

Id. ;  negligence.  May  be  had  in  action  for  negligence,  not- 
withstanding negligence  is  a  crime.  Aug.  1883,  City  Ct.  of 
Brooklyn  Sp.  T.,  Greismann  v.  Dreyfus,  iv.  32. 

Id. :  receiving  stolen  goods.  Instance  of  an  order  for  exam- 
ination of  a  defendant  before  trial  in  an  action  to  recover  pos- 
session of  goods,  alleged  to  be  stolen  from  the  plaintiff,  which 
was  not  set  aside,  on  the  ground  that  the  testimony  to  be  given 
would  render  the  defendant  liable  to  indictment  for  receiving 
stolen  goods.  May,  1883,  N.  Y.  Super.  Ct.,  Canada  Steam- 
ship Co.  V.  Sinclair,  iii.  284. 

Affidavit ;  before  action  brouglit.  Affidavit  for  an  order  for  exam- 
ination of  person  expected  to  be  a  party,  before  action  brought, 
must  show  that  action  is  about  to  be  brought,  and  that  the 
party  has  a  cause  of  action.  An  examination  will  not  be  allowed 
for  the  purpose  of  informing  the  plaintiff  whether  he  has  a 
cause  of  action.  April,  1885,  Supm.  Ct.  Onondaga  Co.  Sp.  T.,  In 
re  D  ounce,  vii.  426. 

Cause  of  action.    Not  necessary  to  state  complete  cause  of 

action  in  affidavit ;  sufficient  if  nature  of  action  is  stated,  and 
substance  of  judgment  demanded.  Jan.  1886,  Sujjm.  Ct.  N.  Y. 
Co.  Sp.  T.,  Frothingham  v.  Broadway  &  Seventh  Ave.  R.  R. 
Co.,  ix.  304. 

Grounds  of  belief.     Failure  to  state  grounds  of  belief  does  not 

deprive  judge  of  jurisdiction  to  grant  order.     Id. 

Intention  to  use  on  trial-  On  an  application  for  such  exam- 
ination, the  moving  papers  should  disclose  an  intention  to  use 
the  deposition  at  the  trial.  April,  1881,  Supm.  Ct.  iV".  Y.  Co. 
Sj).  T.,  Russ  V.  Campbell,  i.  41. 

Id.     Need  not  state  that  the  party  intends  to  use  deposition 

on  the  trial.  March,  1882,  H.  Y.  C.  P.,  Neurath  v.  Schmitz, 
ii.  400. 

Names  of  officer  of  corporation.    Where  party  is  corporation, 

affidavit  should  state  name  of  officer  or  director  whose  testimony 
is  necessary  and  material.  May,  1881,  iV.  Y.  Super.  Ct.,  Williams 
V.  Western  Union  Tel.  Co.,  i.  294. 

Necessary  and  material.    Affidavit  for  must  specify  facts  and 

circumstances  which  show  that  examination  of  adverse  party  is 
material  and  necessary.  March,  1882,  N'.  Y.  C.  P.,  Neurath  v. 
Schmitz,  ii.  400. 
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Id.    Information  sought  need  not  be  indispensable.  Jan.  1881, 

Supm.    Ct  1st  Dept,  Shethar  v.  Babcock,  i.  83,  note. 

Id.    Instance  in  case  in  which  it  was  held  that  aflfidavit  did  not 

show  sufficiently  the  materiality  and  necessity  of  examination. 
Mar.  1882,  N.  Y.  C.  P.,  Neurath  v.  Schmitz,  ii.  400. 

• Id.     Where  affidavit  for  examination  shows  that  information 

sought  is  necessary  to  enable  the  plaintiff  to  frame  a  complant ; 
and  states  that  such  information  cannot  be  procured  in  any  other 
manner,  and  there  is  no  reason  to  suppose  that  it  can  be, 
the  necessity  of  the  examination  is  suJSeiently  shown,  Jan. 
1886,  Supm.  a.  JSr.  Y.  Co.  Sp.  T.,  Frothingham  v.  Broadway 
&  Seventh  Ave.  K.  E.  Co.,  ix.  304. 

Stating  facts  to  be  proven.    An  affidavit  which  alleges  that 

the  plaintiff's  attorney  wishes  to  prove  whether  certain  facts 
exist,  clearly  enough  indicates  what  he  desires  to  prove.  Aug., 
1883,  City  Ct.  of  Brooklyn,  Sp.  T.,  Greismann  v.  Dreyfus, 
iv.  32. 

Too  vague.  Instance  of  an  affidavit  which  was  too  vague  to  lay 

a  foundation  for  the  examination  of  an  adverse  party  before 
trial.  Mar.  1886,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Lathrop  v. 
Brown,  v.  101. 

Order.  Order  extending  time  to  answer,  should  not  be  included  in 
order  for  examination  before  trial,  Jan.  1880,  Supm.  Ct.  N.  Y. 
Go.  Cham. ,  Gross  v.  Little,  i.  103,  note. 

Service.     Order  requiring  party  to  appear  and  submit  to  an 

examination,  made,  in  the  absence  of  the  party,  upon  determina- 
tion of  motion  to  vacate  the  order,  must,  to  put  the  party  in 
contempt,  be  personally  served  upon  him  ;  service  upon  his  at- 
torney is  not  sufficient.  March,  1886,  Supm.  Ct.  \st  Dept. ,  Mc- 
Caulay  v.  Palmer,  iv.  390. 

Witness  fees.  Party  to  be  examined  must  be  paid  witness  fees. 
March,  1879,  Supm.  Ct.  N.  Y.  Co.  Cham.,  Skelton  v.  Smith,  i. 
101,  note. 

Where  examination  had.  Where  party  resides  in  State  he  cannot 
be  examined  in  any  other  county  than  that  in  which  he  resides 
or  has  an  office  for  the  transaction  of  business.  Sept.  1883, 
Supm._  Ct.  2d  Dept.,  Gusstaf  v.  Amer.  Steamship  Co.,  iv.  243  ; 
March,  1879,  Supm.  Ct.  N.  Y.  Co.  Chdmh.,  Skelton  v.  Smith,  i, 
101,  note.  ' 

Limiting  examination.  Officer  before  whom  examination  before 
trial  is  taken  is  vested  with  abundant  authority  to  properly 
limit  it ;  but  no  direction  on  that  subject  can  be  given  on  appeal 
from  order  granting  examination.  March,  1883,  Supm.  Ct.  1st 
Dept,  Hutchinson  ii.  Lawrence,  iii.  98. 
Vol.  X.— 28 
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Judge  may,  during  examination,  exclude  improper  questions. 

March,  1879,  Siqym.  Ct.  N.  Y.  Co.  Cham.,  Smith  v.  Bauth,  i.  92, 
note. 

Personal  privilege  of  a  party  to  refuse  to  answer  questions  on 

the  ground  that  they  will  criminate  him  should  be  determined 
on  examination  before  trial  by  the  judge  presiding,  as  upon  a 
trial  at  circuit.  Jan.  1884,  Supm.  Ct.  1st  Dept.,  Davenport 
Glucose  Co.  V.  Taussig,  vi.  152. 

Questions  which  may  in  any  way  subject  witness  to  criminal 

prosecution  or  penalty  or  render  him  infamous,  should  not  be 
allowed,  and  witness  should  not  be  required  to  plead  his  privi- 
lege as  an  excuse  for  not  answering  them.  Jan.  1884,  N.  Y.  C. 
Ct.  Sp.  T.,  Funk  v.  Tribune  Association,  iv.  408. 

Discovery.  Production  of  books  and  papers  by  corporate  defend- 
ant on  examination  before  trial  of  its  officers  may  be  required. 
Jan.  1886,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Frothingham  v.  Broad- 
way &  Seventh  Ave.  E.  R.  Co.,  ix.  304. 

On  examination  before  trial  court  cannot  compel  a  discovery  of 

books  and  papers  ;  they  can  be  produced  only  for  the  purpose 
of  refreshing  witness'  memory.  Feb.  1881,  N.  Y.  Mar.  Ct.  Sp. 
T.,  Black  V.  Curry,  i.  193. 

Order  for  canAot  be  made  contingent  upon  plaintiff 's  permit- 
ting an  inspection.  Feb.  1883,  Supm.  Ct.  Id  Dept.,  Cooke  v. 
Lalance  Grosjean  Manufg.  Co.,  iii.  332. 

"Use  of  deposition  on  trial.  "Where  both  parties  were  examined 
before  trial,  and  one  died  and  his  executor  was  substituted  for 
him,  the  other's  deposition  may  be  read  on  the  trial,  although  it 
relates  to  personal  transactions  with  the  deceased.  A  stipulation 
as  to  reading  of  such  deposition  should  be  enforced.  March; 
1883,  Supm.  Ct.  1st  Dept.,  MacDonald  v.  Woodbury,  iii.  337. 

Re-examining  party  on  triaL  Party  examined  before  trial  may  be 
called  as  witness  at  trial ;  particularly  where  he  is  called  to 
prove  facts  as  to  which  he  was  not  examined.  Mar/,  1882,  Supym. 
Ct.  1st  Dept.,  Berdell  v.  Berdell,  ii.  159. 

Id.     It  seems,  that  the  court  may,  where  the  deposition  has  been 

read  on  the  trial  by  the  party  in  whose  favor  it  was  taken,  pre- 
clude that  party  irom  examining  the  witness  as  to  subjects 
embraced  in  the  deposition.     Id. 

See  Commission  ;  Evidence  ;  Motion. 

EXCEPTIONS. 

Jffiust  be  actually  taken.  Exceptions  cannot  be  incorporated  in 
case  on  appeal,  if  not  actually  taken.  Oct.  1884,  Supm.  Ct. 
Onondaga  Co.  Sp.  T.,  Cornish  v.  Graflf,  vii.  207. 
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When  necessary.  Exception  necessary  to  antborize  review  of  find- 
ing without  any  evidence  whatever  tending  to  sustain  it.  March, 
1882,  Supm.  Ct.  lit  Dept.,  Mead  v.  Smith,  iii.  171. 

When  exception  unnecessary.  None  necessary  to  authorize  review 
of  finding  of  uncoutroverted  question  of  fact.     /(/. 

When  unauthorized.  An  exception  to  a  refusal  to  find  a  fact  as 
requested,  is  not  authorized  by  the  present  Code.  Jan.  1885, 
Supm.  Ct.  Uh  Dept,  Porter  v.  Smith,  vii.  195. 

Exception  to  finding  of  fact  by  court  or  referee  is  tinavailing 

on  appeal,  except  where  there  is  not  any  evidence  to  sustain  it. 
Id 

General,  unavailing.  A  general  exception  to  a  charge  involving 
two  or  more  propositions  is  unavailing,  if  either  of  such  pro- 
positions is  correct.  Oct.  1883,  Supm.  Ct.  4eth  Dept.,  Hepburn  v. 
Montgomery,  v.  244. 

General  exception  to  each  of  the  conclusions  of  law  in  a  referee's 

report,  where  there  are  several,  is  practically  of  no  avail.     Id. 

General  exception  to  refusal  to  charge  two  distinct  propositions, 

one  only  of  which  was  correct,  is  unavailing  on  appeal.  May, 
1885,  Supm.  Ct.  1st  Dept.,  Sanford  v.  Crocheron,  viii.  146. 

' An  exception  to  a  judge's  charge  which  does  not  point  out 

the  portion  objected  to,  with  such  accuracy  that  there  can 
be  no  doubt  as  to  what  was  objected  to,  will  not  be  considered 
on  appeal.  April,  1885,  N.  Y.  C.  Ct.,  Schmalz  v.  Hauseman, 
vii.  414. 

BifJregarding.  In  equitable  actions,  exceptions  to  evidence  are  not 
regarded  if  the  court  is  of  the  opinion  that  no  injustice  has  been 
done.     June,  1886,  N.  Y.  C.  P.,  McCaU  v.  Moschcowitz,  x.  107. 

Waiving.  An  exception  to  an  exclusion  of  evidence  is  waived  by 
the  same  evidence,  being  subsequently  offered  and  admitted. 
April,  1885,.  N.  Y.  C.  Ct.,  Schmalz  v.  Hauseman,  vii.  414. 

Id.  Plaintiff  who  voluntarily  submits  his  case  to  a  jury  with- 
out objection  waives  non-suit  to  which  he  is  entitled.  Deo. 
18S3,  N.  Y.  C.  Ct.  Trial  T.,  Gescheidt  v.  Quirk,  v.  38. 

Id.  Fact  that  testimony  on  cross-examination  was  not  responsive 

to  that  on  direct-examination,  cannot  be  taken  advantage  of  on 
appeal,  when  not  objected  to  on  that  ground.  April,  1884,  U.  S. 
Supm.  Ct.,  Burley  v.  German-American  Bank,  v.  172. 

Wrong  use  of  testimony.  Whether  an  exception^to  evidence  prop- 
erly admissible  for  one  purpose  can  be  upheld,  because  it  ap- 
pears to  have  been  finally  used  for  another  and  illegitimate  pur- 
pose,— quaere?  Mar.  1882,  Supm.  Ct.  \st  Dept.,  Mead  v.  Smith, 
iii.  171. 

See  Appeal  ;  New  Trtatj. 
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EXCHANGE. 

See   COBPOEATION. 

EXECUTION. 

When  may  issue.  When  may  issue  of  course  within  five  years  after 
right  to  issue  is  fully  accrued.  J:i>i.  1883,  Supm.  Gt.  1st  Depf., 
Cupfer  V.  Prank,  iv.  53. 

To  collect  what.    Motion  costs,  whether  awarded  in  action  or 

in  supplementary  proceedings,  are  collectible  by  execution;  but 
the  thirty  dollars  costs  which  may  be  granted  in  supplementary 
proceedings,  are  not  motion  costs,  and  cannot  be  so  collected, 
April  1883,  N.  Y.  Mar.  Gt.  Sp.  T.,  Valienta  v.  Bryan,  iii.  358. 

— —  Id.  History  of  the  statutory  lorovdsions  relating  to  the  collec- 
tion of  costs  by  precept  and  execution,  stated.     Id. 

Id.    Where  a  judgment  setting  aside  a  conveyance  also  awards 

costs,  the  proper  mode  of  collecting  them  is  by  execution.  Oct. 
1885,  Supm.  a.  1st  Dept.,  Smith  v.  Duffy,  viii.  191. 

Id.  Costs  and  counsel  fees  awarded  by  final  judgment  in  ac- 
tion for  separation  should  be  collected  by  execution.  May,  1885, 
Supm.  Ct.  1st  Dept. ,  Jacquin  v.  Jacquin,  vii.  327. 

Loave  to  issue.    When  leave  to  issue  execution  granted  n  unc 

pro  tunc.  May,  1885,  Sujjm.  Ct.  Ulster  Co.  Sp.  T.,  Nat.  Bank  of 
Port  Jervis  v.  Hansee,  vii.  350. 

Out  of  what  court.  Execution  issued  in  New  York  county  on 
judgment  obtained  in  justice's  court  in  another  county  docketed 
here,  should  be  issued  by  county  clerk  out  of  court  of  common 
pleas  ;  and  if  issued  out  of  the  supreme  court,  and  tested  in 
the  name  of  one  of  the  judges  thereof,  is  irregular.  Dec.  1884, 
N.  Y.  C.  P.  Cham.,  Gray  v.  Lieben,  vih.  48. 

Is  properly  issued  out  of  United  States  circuit  court,  on  judg- 
ment recovered  in  United  States  district  court,  and  affirmed  on 
writ  of  error  in  circuit  court.  Apri ,  1883,  TJ.  S.  Circ.  Ct.  So. 
Disf.  of  N.  Y.,  United  States  v.  Eeid,  iv.  1. 

Form  of ;  amount.  An  execution  must  specify  in  its  body  the  sum 
recovered  or  directed  to  be  paid,  the  sum  actually  due  when  it 
is  issued,  and  may  specify  the  day  from  which  interest  may  be 
computed  ;  in  which  case  the  sheriff  must  collect  interest  ac- 
cordingly and  until  the  sum  is  paid.  But  where  an  execution 
contains  no  mention  of  interest,  it  is  satisfied  by  the  collection 
of  the  amount  of  the  judgment.  Another  execution  cannot 
issue  for  the  interest.  Oct.  1881,  Ct.  App.,  Todd  v.  Botchford, 
i.  402. 

Where    attachment    issued.     Where   judgment   is   entered 

against    a  defendant  not  appearing    upon    the  service   of  the 
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summons  by  publication,  the  execution,  if  the  defendant 
was  a  non-resident,  must  go  against  the  property  which 
has  been  attached.  If  a  resident  concealed  within  the 
State,  it  must  go  against,  first,  attached  personal  property ; 
second,  other  personal  property  ;  third,  attached  real  estate  ;  and 
fourth,  other  real  estate.  Non-residents  should  answer  only  by 
attached  property,  and  residents  generally,  but  in  the  order 
stated.     Dec.  1883,  Supm.  Ct.  2d  DepL,  Place  v.  Eiley,  iv.  392. 

Out  of  New  York  city  court.    An  execution  issued  out  of  the 

city  of  New  York  to  the  sheriff  of  New  York  county,  which  does 
not  recite  that  a  transcript  of  the  Judgment  was  filed  with  the 
county  clerk,  is  suflficientin  form  to  justify  a  levy  upon  personal 
property  whether  a  transcript  was  filed  or  not.  Feb.  1885,  N.  Y. 
a.  a  Sp.  T.  ApHl,  1885,  N.  Y.  C.  Ct.  Gen.  T.,  Roof  v.  Meyer, 
viii.  60. 

Irregularities.    Omission  of  teste  and  of  direction  as  to  time 

of  return  are  irregularities  which  do  not  make  the  process  void, 
and  cannot  be  taken  advantage  of  by  the  sheriff.  April,  1882, 
Ct,  App.,  Douglas  V.  Haberstro,  ii.  186. 

Amendment.    The  court  is  liberal  in  sustaining  an  amendment 

curing  the  defects  in  an  execution.  Feb.  1885,  JV.  Y.  G.  Ct.  Sp. 
T.,  April,  1885,  N.  Y.  G.  Ct.  Gen.  T.,  Eoof  v.  Meyer,  viii.  60. 

Lien  of.  Lien  of,  attaches  only  to  such  property  as  can  be  levied 
upon  and  sold  under  execution  ;  and  is  lost  unless  the  property 
is  actually  levied  upon  and  sold  during  the  life  of  the  execution. 
March,  1886,  Supm.  Ct.  1st  Dept.,  Abeel  v.  Anderson,  ix.  274. 

Execution  of  writ ;  sheriflTs  duty.  Sheriff  must  at  once  execute 
every  writ  placed  in  his  hands  ;  duty  upon  receipt  of  execution, 
stated.  March,  1883,  N.  Y.  Mar.  Ct.  Sp.  1.,  Adams  v.  Bowe, 
iii.  191. 

Cannot  take  security.    Sheriff  cannot  take  collateral  security 

for  the  payment  of  a  judgment ;  and  where  he  receives  a  certi- 
fied check  with  the  understanding  that  it  is  to  be  deemed  as 
security  for  the  payment  of  the  judgment  to  be  held  by  him  for 
sixty  days,  the  check  is  clearly  tantamount  to  money,  and  is 
held  by  the  sheriff  for  the  use  and  benefit  of  the  plaintiff  in  the 
execution,  who  has  a  clear  and  right  action  to  recover  it  as  such. 
Id. 

First  out  of  personal  property.    Sheriff  must  in  first  instance 

endeavor  to  collect  execution  against  the  property  out  of  per- 
sonal property  of  the  judgment  debtor.  June,  1882,  Ct.  App,, 
Mclntyre'f.  Sanford,  ii.  306. 

Levy  ;  includes  consequences.    Levy  made  by  a  sheriff  under 

an  execution  includes  the  consequences  which  follow  it ;  and 
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where  he  ejected  and  kept  the  plaintiff  out  of  his  premises,  that 
act  is  included.     Jan.  1883,  Ct,  App.,  Hessberg  v.  Riley, iii.  165. 

Id. ;  rights  under.    Sheriff  who  has  lawftdly  entered  upon 

real  property  for  the  purpose  of  levying  thereon  under  execu- 
tion, has  a  right  to  remain  on  the  premises  a  suflBcient  length  of 
time  to  make  a  levy.  And  where  defendant  in  the  execution 
permits  him  to  leave  it  there,  he  may  enter  with  bidders  and 
sell  the  property.  April,  1883,  Supm.  Ct.  4J,h  DepL,  Steffin  v. 
Steffin,  iv.  179. 

— —  Id*;  transfer  after.  After  levy  on  personal  property  under  an 
execution,  a  debtor  cannot  transfer  any  title  to  it ;  even  to  a 
hojiafide  purchaser,  although  he  may  do  so  before  the  levy.    Id. 

Id.     Surrender  of  lease  by  judgment  debtor  does  not  carry 

with  it  farming  implements,  crops,  etc.,  the  title  to  which  were 
in  the  execution  debtor  at  the  time  of  the  levy  thereon  under 
execution.     Id. 

■ Id. ;  transfer  by  sheriff  to  receiver.    Whether  sheriff  would 

be  obliged  to,  or  wari-anted  in  turning  over  property  levied 
upon  by  him  under  an  execution  to  a  receiver  appointed  in  an 
action,  other  than  that  to  which  he  was  not  a  party  ;  whether,  if 
he  did  turn  it  over  to  such  receiver,  he  would  thus  avoid  his 
liability  to  the  plaintiff  in  the  execution,  qucere?  Id. 

■ Sale.    Sheriff  should  not  sell  in  one  parcel  two  valuable  lots, 

either  of  which  was  worth  enough  to  pay  the  execution.  June, 
1882,  a.  App.,  Mclntyre  v.  Sanford,  ii.  306. 

Writ  of  possession.    Execution  of  writ  of  possession  must  be 

by  open,  visible,  and  notorious  change  of  possession  ;  and  where 
it  is  merely  nominal  and  secret,  it  does  not  bar  one  who  is  a 
mortgagee  of  his  right  to  redeem.  March,  1886,  Ct.  App.,  Newell 
V.  Wigham,  ix.  360. 

■ Id.  What  does  not  amount  to  the  execution  of  a  writ  of  pos- 
session.    Id. 

What  property  subject  to  levy.  Interest  of  mortgagor  in  chattel 
recovered  by  chattel  mortgage,  payable  on  demand,  is  subject 
to  levy  under  execution  against  him  until  such  demand  is  made. 
Nov.  1883,  N.  Y.  C.  P.,  Lyman  v.  Bowe,  v.  157. 

Property  replevied  is  not  in  custody  of  the  law  so  as  to  prevent 

levy  thereon  under  execution.     Jan.  1883,  Supm.   Ct.  4ih  Dept., 
'  First  Nat.  Bank  of  Oswego  v.  Dun,   iv.  378  ;  reversing  Second 
Nat.  Bank  of  Oswego  v.  Dunn  {Feb.  1882,  Supm.  Ct.   Oswego  Co. 
Sp.  T.),  ii.  259. 

Share  of  practicing  lawyer  in  New  York  Liaw  Institute,  is  ex- 
empt from  execution.  Dec.  1883,  N.  Y.  C.  Ct.  Cham.,  Keiher  ■». 
Sbipherd,  iv.  274. 

Stay.    Sheriff's  time  to  execute  a  return  of  execution,  is  extended 
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by  injunction  order  restraining  him  from  interfering  with  prop- 
erty levied  upon.  March,  1884,  N.  Y.  C.  P.,  Ansonia  Brass  & 
Copper  Co.  v.  Conner,  vi.  173  ;  Nov.  1882,  N.  Y.  G.  P.,  S.  C, 
iii.  88. 

Stay  of  proceedings  in  action  in  which  execution  issued,  does 

not  lessen  sheriff's  right  to  hold  possession  of  property  levied 
upon.  Eemedy  of  sheriff  if  stay  is  prejudicial  to  him.  Apinl, 
1883,  Supm.  a.  m  Dept,  Steffin  v.  Steffin,  iv.  179. 

'  In  action  to  set  aside  judgments  as  fraudulent,  brought  by 
attachment  creditor,  an  injunction  restraining  the  sheriff  from 
satisfying  executions  issued  on  the  judgment  out  of  the  attached 
property,  may  properly  be  granted.  May,  1882,  Supm.  Ct.  \&t 
Sept.,  Bates  v.  Plonsky,  ii.  389. 

Title  of  purchaser  at  sale  under.  Title  of  a  purchaser  in  good 
faith  of  property  sold  on  execution,  is  not  affected  by  mere  irreg- 
ularities in  the  process.  Jan.  1885,  Ct.  App.,  Place  v.  Eiley, 
■vii.  403. 

One  remaining  in  possession  of  premises  sold  under  an  execu- 
tion issued  on  a  judgment  recovered  against  him  becomes  a  ten- 
ant at  sufferance  of  the  purchaser,  and  is  subject  to  removal  as 
a  tenant  holding  over  after  the  expiration  of  his  claim;  he  is  not 
entitled  to  claim  thereunder,  and  his  possession  is  not  adverse 
to  that  of  the  purchaser.  Jan.  1886,  Supm.  Ct.  Cliemung  Co. 
dr.,  De  Silva  v.  Flynn,  ix.  426. 

Action  in  aid  of.  The  plaintiff  in  an  execution  cannot  maintain  an 
action  to  prevent,  or  recover  for  the  taking  away  of  property 
levied  upon  by  the  sheriff  under  such  execution,  but  he  may 
maintain  an  equitable  action,  either  to  prevent  removal  of  the 
property  or  to  recover,  because  the  same  was  secretly  or  other- 
wise removed  or  converted.  April,  1883,  Supm.  Ct.  4:th  Dept., 
Steffin  V.  Steffin,  iv.  179. 

Setting  aside  execution  and  sale.  An  execution  and  sale  therein 
of  real  property  belonging  to  a  judgment  debtor  residing  within 
the  State  should  be  set  aside  where  the  execution  was  issued 
only  against  attached  property.  Dec.  1883,  Supm.  Ct.  2nd 
Dept.,  Place  v.  RUey,  iv.  393 ;  affirmed,  Jan.  1885,  Ct.  App., 
vii.  403. 

Motion  to  set  aside  execution  on  the  ground  that  it  was  issued 

without  leave  of  court  in  case  where  leave,  was  necessary  cannot 
be  renewed  without  payment  of  costs  of  prior  motion  for  the 
same  relief  and  leave.  May,  1885,  Supm.  Ct.  Ulster  Co.  Sp.  T., 
Nat.  Bank  of  Port  Jervis  ■??.  Hansee,  vii.  350. 

• In  the  absence  of  fraud,  there  being  no  lack  of  jurisdiction,  ^ 

subsequent  execution  creditor  has  no  standing  in  court  to  move 
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to  vacate  a  judgment  and  execution  against  Lis  debtor.  Api: 
1885,  N.  Y.  a  a.  Sp.  T.,  Roof  v.  Meyer,  viii.  60. 

■ Fact  that  purchaser  at  sale  under  execution,  is  the  sheriff's 

attorney  in  other  matters,  will  not  warrant  the  setting  aside  of 
sale  as  fraudulent  and  void.  June,  1882,  Ct.  App.,  Mclntyre  v. 
Sanford,  ii.  306. 

What  evidence  of  fraud  sufficient  to  sustain  judgment  to  set 

aside  sale  under  execution.     Id. 

Section  1414:  of  the  Code  of  Civil  Procedure  (as  amended  by 

Laws  of  1881,  chapter  681,  §  2), — providing  for  the  payment 
to  the  purchaser  at  a  sheriff's  sale  of  the  money  paid  therefor, 
where  the  sale  is  set  aside  as  null  and  void, — has  no  applica- 
tion where  relief  is  sought  against  the  fraudulent  act  of  the 
defendant.     Id. 

Redemption.  One  who  recovers  judgment  as  the  survivor  of  a  firm 
may  redeem  real  property  of  the  judgment  debtor  sold  under 
execution  without  presenting  any  assignment  of  the  judgment 
to  himself,  or  stating  anything  in  his  affidavit  showing  his 
identity  with  the  judgment  creditor.  April,  Ic^'i,  Ct.  App., 
Nehrboss  v.  Bliss,  ii.  39. 

A  personal  representative  of  a  deceased  surviving  partner  may 

redeem  under  a  judgment  recovered  by  the  firm,  real  property 
of  the  judgment  debtor  which  has  been  sold  under  execution. 
■Id. 

Return.  Sheriff's  time  to  return  execution  cannot  be  shortened 
without  his  consent,  and  is  extended  by  stay  of  proceedings. 
Nov.  1882,  N.  T.  G.  P.,  Ansonia  Brass  &  Copper  Co.  v.  Conner, 
iii.  88;  3Iarch,1884:,  N.    Y.  C.  P.,  S.  C,  vi.  173. 

• Sheriff  should  make  his  return  of  satisfaction  immediately  upon 

payment  of  amount  due.  When  execution  is  satisfied  he  is 
functus  officio.  March,  1883,  JV".  Y.  Mar.  Ct.  Sp.  T.,  Adams  v. 
Bowe,  iii.  191. 

Return  of  execution  and  payment  of  money  on  it  are  substan- 
tially one  and  the  same  thing,  and  the  sheriff  cannot  hold 
money  after  he  has  made  his  return.     Id. 

— — Id.  A  return  of  an  execution  "no  real  or  personal  property 
found,"  is  a  sufficient  return  of  nulla  bona  to  permit  the 
commencement  of  a  judgment  creditor's  action.  July,  1885, 
Supm.  Ct.  iV.  Y.  Go.  Sp.  T. ,  Iselin  v.  Henleia,  vii.  431. 

The  return  of  the  sheriff  is  not  conclusive  as  to  the  execution  of 

a  writ  of  possession  issued  to  him.  March,  1886,  Ct.  App.,  Newell 
V.  Wigham,  ix.  360. 

fees  of  sheriflf.  Sheriff's  fees  on  execution  may  be  taxed  at  instance 
of  the  plaintiff  therein.  March,  1384,  Supm.  Gt.  1st  Bept., 
Mallory  v,  Reichert,  v.  241. 
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Judgment  creditor,  wlio,  after  issuing  an  execution,  prevents 

its  enforcement,  makes  himself  liable  to  the  sheriff  for  his  com- 
pensation. 1884,  Ct.  App.,  Flack  v.  State  of  New  York, 
V.  286. 

Sheriff  is  onlj  entitled  to  fees  where  he  has  collected  execution 

or  has  been  prevented  from  doing  so  by  the  plaintiff  therein.  Id. 

The  right  of  a  sheriff  to  fees  is  derived  from  and  depends  alto- 
gether upon  statute.  At  common  law  he  could  not  lawfully 
collect  or  receive  them,  and  therefore  one  claiming  fees  for 
enforcing  an  execution  must  establish  his  right  to  them  under 
the  statute  in  force  at  the  time  the  services  were  rendered,  and 
if  he  does  not  bring  himself  within  its  terms  he  must  necessarily 
fail  in  his  claim.     Id. 

History  of  the  legislation  with  reference  to  sheriffs  fees  for 

enforciag  an  execution,  reviewed,  and  the  authorities  on  the  sub- 
ject, discussed.     Id. 

Liability  of  sheriff.  The  sheriff  who  does  not  do  his  duty  after 
levying  of  an  execution,  is  liable  to  the  plaintiff  in  the  execu- 
tion.    April,  1883,  8upm.  Ct.  Uh  Dept.,  Steffin  v.  Steilfin,  iv.  179. 

Money  collected  by  sheriff  is  payable  without  demand.  Accord- 
ingly,— Held,  where  an  execution  was  paid  on  August  5,  and  the 
judgment  creditor  brought  an  action  on  August  7,  against  the 
sheriff  for  money  had  and  received,  after  having  first  demanded 
its  payment,  that  the  action  was  not  premature,  and  that 
although  the  sheriff  had  not  made  any  return.  March,  1883, 
JV.  Y.  3Iar.  Ct.  Sp.  T.,  Adams  v.  Bo  we,  iii.  191. 
See  Attachment  ;  Costs  ;  Ejectment  ;  Execution  against  the 
Person;  Replevin;  Supplementary  Pboceedings. 

EXECUTION  AGAINST  THE  PERSON. 

When  issued ;  dependent  on  nature  of  action ;  conversion.    An 

execution  against  the  person  of  a  defendant  may  be  issued  in  an 
action  fqr  the  conversion  of  money  by  a  person  acting  ia  a  fidu- 
ciary capacity  without  any  previous  order  of  arrest  having  been 
granted,  where  the  conversion  is  alleged  in  the  complaint  and 
proved  on  the  trial ;  in  such  a  case  it  would  not  be  necessary  to 
allege  or  prove  a  fiduciary  capacity.  Jan.  1884,  Ct,  App.,  Segel- 
k.en  V.  Meyer,  v.  1. 
— —  Id. ;  negligence.  An  execution  may  be  issued  against  the 
person  of  a  defendant  upon  a  judgment  for  damages  for  a  per- 
sonal injury  received  by  the  plaintiff  through  the  negligence  of 
the  defendant,  and  that  notwithstanding  the  injui-y  is  not  wiUful. 
April,  1885,  N.  Y.  Super  Ct.  Sp.  T.,  Rittermau  v.  Hopes,  vii. 
392. 
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Id. ;    to  recover  money  deposited.     An  action  to  recover 

moneys  delivered  by  the  plaintiff  to  the  defendant  as  her  trustee 
to  be  dejiosited  in  bank  for  her,  and  returned  to  the  plaintiff  on 
demand  with  interest,  which  the  defendant,  after  having  depos- 
ited as  agreed,  drew  from  the  bank  but  failed  and  refused  to 
pay  to  the  j^laintiff,  is  an  action  for  the  wrongful  conversion  of 
personal  j)roperty,  and  an  execution  may  be  issued  against  the 
person  of  the  defendant,  on  a  judgment  recovered  by  the  plaint- 
iff in  the  action,  notwithstanding  an  order  of  arrest  has  not  been 
obtained  and  executed  against  the  defendant.  Nov.  1885,  City 
Ct.  of  Brooklyn,  Bullen  v.  Murphy,  viii.  266. 

Id. ;  to  set   aside  conveyance  fraudulently  obtained.    An 

execution  may  be  issued  against  the  person  to  collect  the  costs, 
awarded  the  plaintiff  in  a  judgment  setting  aside  a  conveyance 
of  real  property  fraudulently  obtained  from  the  plaintiff  by  the 
defendant,  notwithstanding  an  order  of  arrest  has  not  been 
granted  or  executed  in  the  action.  The  right  to  arrest  the 
defendant  depends,  in  such  a  case,  upon  the  nature  of  the  action, 
and  is  conferred  by  I  550,  subd.  4,  Code  Civ.  Pro.  Oct.  1885, 
Supm.  Ct.  1st  Dept.,  Smith  v.  Duffy,  viii.  191;  aff'g  S.C,  iii.419. 

Id. ;  to  cancel  mortgage  fraudulently  obtained.  An  execu- 
tion against  the  person  may  be  issued  to  collect  costs  awarded 
to  the  plaintiff  in  an  action  to  secure  the  surrender  and  cancella- 
tion of  a  bond  and  mortgage  upon  real  property  on  the  ground 
that  the  same  were  j)rocured  by  the  defendant  from  the  plaintiff 
by  fraud  and  false  pretenses  ;  although  an  order  of  arrest  was 
not  granted  in  the  action.  The  gravamen  of  the  action  was 
fraud  and  the  case  within  Code  of  Civil  Procedure,  §  549, 
Bubd.  2.  Jaa.  1886,  N.  Y.  C.  P.  Sp.  T.,  Fmkemaur  v.  Demp- 
sey,  viii.  418. 

Extrinsic  facts  ;  action  in  district  court.    Where  an  action  is 

brought  in  the  district  court  of  New  York  city,  upon  contract, 
and  an  order  of  arrest  is  granted  upon  affidavits  showing  facts 
extrinsic  to  the  cause  of  action,  which  order  is  not  vacated,  to 
entitle  plaintiff  to  judgment  and  an  execution  against  the  person, 
he  need  only  prove  his  contract  claim.  March,  1884,  iV.  Y.  G. 
P.,  Stern  v.  Moss,  vi.  184. 

• Id.    Ficuciary  capacity.    A  ground  of  arrest  based  upon  a 

claim  that  the  defendant  in  an  action,  acting  in  a  fiduciary 
capacity,  would  be  extrinsic  to  the  cause  of  action,  and  need  not 
be  alleged  in  the  complaint ;  and  if  so  alleged,  need  not  be 
proven,  and  the  person  of  the  defendant,  on  a  recovery  against 
him,  would  not  be  subject  to  an  execution,  if  an  order  of  arrest 
was  not  granted  in  the  action.  Z)ec.  1885,  N.  Y.  G.  P.,  Dono- 
van V.  Cornell,  viii.  283  ;  Ct,  App.,  1883,  Segelken  v.  Meyer,  v. 
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1  ;  Snpm.  Ct.  Kinys  Co.  Sp.  T.,  Segelken  v.  Meyer,  v.  258,  And 
see  BuUen  v.  Murpliy  {Nov.  1885,   City  Gt.  Brooklyn),  viii.  266. 

• Id.     In    an    action  against  aa  attorney  to  recover    moneys 

received  by  liim  in  a  fiduciary  capacity,  the  defendant  is  not 
liable  to  arrest  in  the  action  ;  the  proper  place  to  establish  his 
liability  to  arrest  is  not  on  the  trial  but  on  an  application  by 
affidavits  to  obtain  an  order  of  arrest,  and  where  such  an  order 
of  arrest  is  granted,  if  the  plaintiff  thereafter  recovers  judgment 
in  the  action,  execution  may  be  issued  against  the  pferson  of  the 
defendant,  and  the  only  way  he  can  obtain  immunity  to  his 
person  is  to  vacate  the  order  of  arrest.  May,  1884,  Supm.  Gt. 
Kings  Co.,  Segelken  v.  Meyer,  v.  258. 

— ^  Id. ;  action  for  fraud,  prior  to  1879.  Prior  to  the  enactment 
of  chai)er  542  of  the  Laws  of  1879, — adding  subdivision  4  to 
section  549  of  the  Code  of  Civil  Procedure, — the  complaint  in  an 
action,  on  contract  in  which  the  arrest  of  the  defendant  was 
sought  on  the  ground  of  fraud  in  contracting  the  liability  should 
not  contain  the  allegations  of  fraud,  and  the  nature  of  the  action 
and  character  of  the  claim  in  such  a  case  was  not  determined  by 
the  demand  of  the  complaint.  Jime,  1884,  iV.  Y.  C.  Gt,  Kaufman 
V.  Lindner,  vi.  148. 

— —  Id. ;  money  deposited  with  broker.  Where,  in  an  action  to 
recover  money  deposited  with  the  defendant  while  acting  as  the- 
broker  for  the  plaintiff,  there  was  nothing  alleged  in  the  com- 
plaint to  show  that  the  plaintiff  was  entitled  to  recover  the 
identical  money  deposited,  and  there  was  no  allegation  that  it 
had  been  converted, — Held,  that  the  cause  of  action  was  one  on 
which  the  right  to  arrest  the  defendant,  if  it  existed,  depended 
upon  the  facts  extrinsic  to  the  cause  of  action  ;  and  tlierefore 
the  plaintiif  was  not  authorized  to  issue  execution  against  the 
person  of  the  defendant  unless  the  order  of  arrest  had  been 
granted  in  the  action;  that  allegations  in  the  complaint  of  fraud 
in  not  honestly  investing  the  plaintiff's  money  and  in  reporting 
false  and  fraudulent  transactions  did  not  bring  the  action  within 
Code  Civ,  Pro.  |  549,  subd,  4, — which  jirovides  for  an  arrest  in 
an  action  upon  recovery  where  the  defendant  was  guilty  of  a 
fi;aud  in  contracting  the  liability,  July,  1885,  W.  Y.  Super.  Ct. 
Sp.   T.,  Graeffe  v.  Currie,  viii,  187, 

Denial  of  motion  for  leave  to  issue.  Where  the  fact  that  a  motion 
for  leave  to  issue  an  execution  against  the  person  was  made  and 
denied  before  one  \/as  issued,  was  urged  as  a  reason  why  the 
motion  to  set  aside  an  execution  issued  against  the  person 
should  be  granted,  and  it  did  not  appear  on  what  grounds  the 
motion  was  denied, — Held,  that  as  such  a  motion  was  unueces- 
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sary,  it  will  be  assumed  that  it  was  denied  for  that  reason.  Xov. 
1885,  CKi/  Ct.  of  Brooklyn,  Bullea  v.  Murphy,  viii.  266. 

When  execution  follows  judgment.  The  rule  that  an  execution 
against  the  person  follows  the  judgment  applies  solely  to  those 
cases  where  the  right  to  issue  an  execution  against  the  person 
results  from  the  nature  of  the  action  and  does  not  rest  upon 
facts  extrinsic  thereto.  Aug.  1881,  N.  Y.  C.  P.  Sp.  7'.,  Whit- 
man V.  James,  i.  235. 

When  execution  may  issue  against  one  of  two  or  more  defendants. 
Where,  in  an  action  on  contract,  an  order  of  arrest  was  granted 
against  one  of  the  two  defendants,  u]}on  facts  extrinsic  to  the 
cause  of  action  set  forth  in  the  complaint,  and  the  order  of 
arrest  was  execufied  against  such  defendant,  and  remained  un- 
vacated,  and  judgment  subsequently  recovered  against  both 
defendants,  and  execution  issued  against  the  property  of  both 
and  returned  unsatisfied,  and  execution  against  the  person  of 
that  defendant  against  whom  the  order  of  arrest  had  been 
granted  was  then  issued, — Held,  that  such  execution  against  the 
person  was  valid,  notwithstanding  the  order  of  arrest  was 
against  only  one  of  the  defendants,  the  grounds  of  arrest  being 
extrinsic  to  the  cause  of  action,  and  such  execution  being  gov- 
erned by  Code  Civ.  Pro.  §  1487,  subd.  2.     Id. 

Id.     Where  the  right  to  issue  an  execution  against  the  person 

depends  upon  the  nature  of  the  action,  the  execution  must  run 
against  all  the  defendants  ;  but  it  is  otherwise  where  the  right 
to  arrest  depends  upon  extrinsic  facts,  in  which  case  all  the 
defendants  are  not  necessarily  liable  to  arrest.     Id. 

Irregularities  disregarding.  Where  an  execution  against  the 
property  and  another  against  the  person  were  not  tested  in  the 
name  of  any  court  or  judge,  and  the  latter  did  not  direct  the 
time  for  its  return, — Held,  that  these  omissions  were  mere 
irregularities,  which  might  be  amended  or  disregarded,  and  of 
which  the  sherijGf,  either  in  his  official  character  or  as  bail  could 
not  lake  advantage.  April,  1882,  Ct.  App.,  Douglas  v.  Habers- 
tro,  ii.  186. 

Discharge  of  defendant.  An  attorney  has  no  general  authority  to 
direct  the  discharge  of  a  debtor  arrested  on  an  execution  against 
the  person  without  payment  of  the  judgment.  3Iarch,  1882, 
Supm.  Ct.  N.  Y.  Go.  Sp.  T,  Bowe  v.  CampbeU,  ii.  232. 

Death  while  under  arrest.  Sheriff's  poundage.  Thearrest  of  the 
defendant  under  execution  against  a  person  and  his  death  while 
imprisoned  thereunder,  did  not  entitle  the  sheriff  making  the 
arrest  to  poundage  where  no  part  of  the  execution  has  been 
paid.  While  the  taking  of  the  body  of  the  defendant  under 
execution  is  in  some  sense  a  satisfaction  thereof  while  the  im- 
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prisonment  continues,  it  is  generally  regarded  merely  as  a 
suspension  for  the  time  being  of  tbe  other  remedies  of  the 
creditor  thereon,  and  is  not  equivalent  to  the  collection  of  the 
money.  Jan.  1884,  Ct.  App.,  Flack  v.  State  of  New  York,  v. 
286. 
Sheriff's  fees.  An  attorney  who  issues  an  execution  against  the 
person  is  not  liable  to  the  sheriff  for  his  poundage  fees  and  can- 
not be  required  to  pay  them.  March,  1882,  Supm.  Ct.  N.  Y.  Co. 
8}%  T.,  Bowe  V.  Campbell,  ii.  232. 
See  Arrest  ;  Bail  ;  Escape  ;  Execution  ;  Impbisonment. 

EXECUTOR  AND  ADMINISTRATOR. 

Letters  testamentary  or  of  administration ;  jurisdiction  to  grant. 

A  surrogate  of  New  York  county  has  exclusive  jurisdiction  to 
grant  letters  of  administration  on  estates  in  his  county,  when  the 
decedent  resided  and  died  without  the  State,  and  did  not  leave 
estates  in  any  other  county  in  the  State.  April,  1883,  Surr.  Ct. 
N.  Y.  Co.,  Estate  of  Duffy,  iii.  229. 

Id.     The  only  way  in  which  a  surrogate's  court  can  acquire 

jurisdiction  of  non-residents,  is  by  voluntary  appearance  or  by 
the  service  of  citation  as  prescribed  by  section  2524  of  the  Code 
of  Civil  Procedure, — i.  e. ,  by  publication  or  personally  without 
the  State.  Service  of  a  citation  to  attend  application  for  letters  of 
administration  upon  a  non-resident  by  mail  thirteen  days  before 
the  application  is  not  sufficient.  Jan.  1885,  Sitrr.  Ct.  Kings  Co., 
Estate  of  Dock,  vii.  237. 

Id. ;    ancillary.     Ancillary  letters  of  administration  may  be 

granted  in  this  State,  notwithstanding  letters  have  not  been 
granted  in  State  where  will  has  been  admitted  to  probate.  June, 
1881,  Surr.  Ct.  Kings  Co.,  Estate  of  Wise,  ii.  230,  note. 

Id. ;  tem'jorary.    Temporary  letters  of  administration  cannot 

be  granted  where  no  application  for  letters  of  administration  in 
chief  is  pending.  Jan.  1885,  Siin\  Ct.  N.  Y.  Co.,  Estate  of 
Dock,  vii.  237. 

Id.  After  granting  and  before  revocation  of  letters  testamen- 
tary, application  fur  the  appointment  of  a  temporary  adminis- 
trator is  premature.  Dec.  1881,  Surr.  Ct.  N.  Y.  Co.,  Estate  of 
Sohn,  i.  373. 

Id. ;  de  bonis  non.  "Where,  at  the  time  of  the  revocation  of  letters 
testamentary,  the  only  unadministered  asset  of  the  decedent  was 
a  chose  in  action  to  recover  on  which  an  action  had  been 
brought  by  the  late  executor,  and  was  then  pending, — Held; 
that  such  claim  was  an  unadministered  asset  of  the  estate,  and 
that  the  surrogate  had  jurisdiction  to  appoint  an  administrator 
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■with  the  will  annexed.  June,  1886,  Surr.  Ct.  N.  Y.  Co.,  Estate  of 
Place,  ix.  435. 

To  whom  issued.     Section  2693  of  the  Code  of  Civil  Procedure 

was  not  intended  to  change  the  order  of  priority,  established  by 
section  2643  of  that  Code,  but  simply  indicates  the  practice  that 
must  be  followed  by  persons  in  order  to  obtain  letters  of  admin- 
istration.    Id. 

Id.     Letters  of  administration  cum  testamento  cmnexo  can  only 

be  denied  to  one  otherwise  entitled  thereto  for  cause  constitut- 
ing a  statutory  disqualification.     Id. 

Id. ;  ancillary.  Ancillary  letters  of  administration  with  the  will 

annexed,  must  be  directed,  if  foreign  letters  have  been  issued,  to 
the  person  named  therein  or  some  person  duly  authorized  by 
him  to  receive  them  ;  but  if  no  foreign  letters  have  been  issued, 
then  ancillary  letters  must  be  issued  to  the  person  who  would 
be  entitled  to  them  tmder  our  statutes,  in  case  of  domestic  ad- 
miaistration  with  the  will  annexed.  June,  1881,  Surr.  Ct.  Kings 
Co.,  Estate  of  Wise,  ii.  230,  note. 

Id. ;  the  contestant.    The  fact  that  one  applying  for  letters  of 

administration  with  the-  will  annexed  is  the  contestant  in  a 
proceeding  involving  the  construction  of  the  will,  and  the 
ascertainment  of  the  amount  to  which  the  several  legatees  are 
entitled,  does  not  constitute  a  disqualification  under  the  statute 
prescribing  the  qualifications  of  administrators.  Aug.  1885, 
Surr.  Ct.  JV.  Y.  Co.,  Estate  of  Morgan,  viii.  77. 

Id. ;  infant.    Claim  of  infant  to  be  appointed  administrator  cum 

testamento  annexo  is  secondary  to  the  claim  of  an  adult  legatee 
legally  qualified.     Id 

■ Id. ;  non-resident.  In  the  absence  of  opposition,  letters  tes- 
tamentary may  jjroperly  be  issued  to  a  non-resident  of  the  State 
without  the  giving  of  a  bond,  and,  where  they  have  been  so 
issued,  they  cannot  be  revoked  because  of  his  continued  non- 
residence,  nor  can  any  bond  be  for  that  cause  required  of  him. 
Juli/,  1886,  Surr.  Ct.  JV.  Y.  'Co.,  Estate  of  Sterling,  ix.  448. 

• Id.   "What  is  an  oflSce  for  regular  transaction  of  business  in  State, 

within  the  meaning  of  section  2638  of  the  Code  of  Civil  Procedure, 
providing  for  the  issuing  of  letters  testamentary  to  non-residents 
having  offices  within  the  State,  without  giving  security.    Id. 

Id. ;  principal  heirs.  Where  a  testator  devised  his  estate  as  pro- 
vided by  the  laws  of  the  State  in  the  case  of  intestacy  ;  and  those 
entitled  to  share  thereunder  were  his  widow,  his  daughter  and 
his  grandchildren, — Held,  that  no  one  of  said  legatees  as  distin- 
guished from  another  was  a  principal  legatee,  and  had  absolute 
right  as  such  to  be  chosen  administrator  cum  testamento  annexo 
in  preference  to  any  other  ;  but  that  one  who  ceteris  paribus 
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had  the  greatest  interest  in  the  estate  had  a  superior  claim  to  be 
appointed  such  administrator.  Aug.  1885,  Surr.  Ct.  N.  Y.  Co., 
Estate  of  Morgan,  viii.  77. 

-  Id.  Word  "  principal  "  in  section  2643  of  the  Code  of  Civil 
Procedure, — providing  for  the  appointment  of  an  administrator 
cum  testamento  annexo, — is  not  used  as  synonomous  with  "  chief" 
or  most  important,  but  has  the  force  and  effect  rather  of  the  word 
general,  and  is  meant  to  be  descriptive  of  all  legatees  who  are 
neither  specific  nor  residuary.    Id. 

-  Id. ;  residuary  legatee.  Where  one  only  of  three  residuary 
legatees  claims  or  is  entitled  to  letters  of  administration  cum 
testamento  annexo, — Held,  that  such  legatee  was  entitled  to 
letters  in  preference  to  the  husband  of  the  decedent  who  is 
also  a  beneficiary  under  her  will ;  that  the  fact  that  the  only 
asset  of  the  estate  was  a  claim  against  such  legatee's  husband 
did  not  disqualify  her.  June,  1886,  Surr.  Ct.  N.  Y.  Co.,  Estate 
of  Place,  ix.  435. 

-  Id. ;  stranger.  A  stranger  may  be  appointed  co-administrator 
cum  testamento  annexo  with  one  legally  entitled  to  letters,  if  the 
latter  consents  thereto  in  writing,  Aug.  1885,  Surr.  Ct.  N.  Y. 
Co.,  Estate  of  Morgan,  viii.  77. 

-  Id. ;  where  will  probated  in  foreign  State.  Where  a  will  was 
adpaitted  to  probate  in  a  foreign  State  and  the  foreign  executor 
or  administrator  makes  no  claim  for  letters  testamentary,  or 
administration  in  this  State,  and  there  is  property  here,  letters  of 
administration  cum  testamento  annexo  should  be  issued  to  the 
person  entitled  thereto  under  the  statute  in  regard  to  domestic 
administration  and  in  the  order  of  priority  specified  therein, 
and  the  letters  so  issued  will  be  principal,  and  not  ancillary 
letters.  Instance  of  a  case  in  which  petition,  although  in  form 
for  ancillary  letters,  entitle  petitioner  to  principal  letters,  and 
those  issued  were  in  fact  principal  letters.  Feb.  1884,  Swrr.  Ct. 
N.  Y.  Co.,  Estate  of  Ladd,  v.  50. 

-  Id. ;  women.  Where  two  women  were  equally  capable  of 
administering  the  estate  of  an  intestate,  and  equally  entitled  to, 
except  that  one  is  married  and  the  other  one  is  unmarried,  the 
unmarried  one  is  entitled  to  letters  of  administration,  and  this 
without  notice  to  the  other.  June,  1882,  Ct.  App.,  Estate 
of  Curser,  ii.  411. 

-  Id. ;  objections.  Objections  to  qualification  of  executor,  when 
not  deemed  to  have  been  before  surrogate  on  determining  appli- 
cation for  probate  of  will  and  for  letters  testamentary.  Jan. 
1886,  Supm.  Ct.  Kings  Co-  Sp.  T.,  Estate  of  Stud  well,  viii.  414. 

-  Application  for ;  residence.  Before  letters  testamentary  are 
issued,  executor  must  state,  either  in  his  petition  or  oath  of 
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oflSce,  his  residence.     March,  1881,  Surr.    Ct.  N.  Y.  Co.,  Estate 
of  Vernon,  i.  304. 

-  Ancillary  letters.  Words  "  letters  testamentary  "  and ' '  letters 
of  administration  "  in  Code  of  Civil  Procedure,  §  2697, — providing 
for  the  granting  of  ancillary  letters, — are  used  in  their  broadest 
sense,  and  include  all  classes  of  letters  that  might  be  issued 
on  a  i^robate  of  will  or  in  a  case  of  intestacy.  June,  1881,  Surr. 
Ct.  Kings  Co.,  Estate  of  Wise,  ii.  230,  note. 

-  Id.  On  an  application  for  ancillary  letters  testamentary,  the 
facts  conferring  jurisdiction  should  be  stated  directly  and  not 
left  to  inference ;  and  the  petition  should  be  verified.  Sept. 
1881,  Surr.  Ct.  Kings  Co.,  Estate  of  Winnington,  i.  267. 

-  Id. ;  ancillary.  On  application  for  ancillary  letters  testamen- 
tary or  of  administration  on  a  will  proved  in  foreign  country, 
there  should  be  an  exemplified  copy  of  the  will  and  of  the  letters 
issued  on  its  probate,  together  with  the  judgment  or  decree 
admitting  it  to  probate,  which  should  be  authenticated  in  the 
manner  provided  by  the  Code  of  Civil  Procedure,  §  952,  to 
authorize  papers  to  be  read  in  evidence.  May,  1883,  Supm.  Ct. 
1st  Dept,  Brown  v.  Langdon,  iv.  11. 

-  Id. ;  The  acceptance  of  defective  proof  is  an  error  which  cannot 
be  corrected  except  by  appeal  from  the  surrogate's  decree.     Id. 

-  Id.  An  application  for  ancillary  letters  testamentary  must  be 
made  upon  an  exemplified  copy  of  the  wUl,  and  not  upon  the 
original  will,  and  where  letters  testamentary  were  issued  in  a 
foreign  country,  the  copy  of  such  letters  to  accompany  the  peti- 
tion must  be  authenticated  in  the  manner  provided  by  Code  of 
Civil  Procedure,  |  952.  Sept.  1881,  Surr.  Ct.  Kings  Co.,  Estate 
of  Thompson,  i.  264. 

-  Id.  On  application  for  ancillary  letters  testamentary,  it  is  not 
necessary  that  it  appear  that  wUl  of  personal  property  was 
executed  according  to  the  laws  of  the  State,  or  that  letters  testa- 
ment were  issued  in  the  State  where  will  was  admitted  to  probate; 
but  the  petition  must  show  that  the  surrogate's  court  to  which 
it  was  presented  had  jurisdiction  of  the  estate  of  the  testator. 
Sept.  1882,  Surr.  Ct.  Kings  Co.,  Estate  of  Langbein,  ii.  226. 

-  Id.  On  an  application  for  ancillary  letters  testamentary,  the 
fact  that  the  testator  resided  without  the  State  at  the  time  of 
executing  the  will  is  a  fact  to  be  proved  ;  and  it  is  sufficiently 
established  by  an  allegation  in  the  petition  made  on  informa- 
tion and  belief.  The  full  name  and  residence  of  each  creditor 
or  person  claiming  to  be  creditor  residing  within  the  State  must 
also  be  given,  and  not  names  of  firms  of  which  they  arc  members 
nor  mere  initials  of  their  Christian  names.  Sept.  1881,  Surr.  Ct. 
Kings  Co.,  Estate  of  Thompson,  i.  2G4.. 

-  Id.    An  affidavit  as  to  residence  of  the  testator  should  be  sworn 
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to  before  a  person  authorized  to  take  acknowledgment  of  deeds, 
and,  if  mafle  without  the  State,  certified  as  required  by  Code  of 
Civil  Procedure,  §  834  ;  and  before  letters  can  ba  issued,  it  must 
appear  that  the  wUl  has  bean  admitted  to  probate  within  the 
proper  jurisdiction  and  by  a  com[)etent  court.  Sept.  1881,  Surr. 
Ct.  Kings  Co.,  Estate  of  Winnington,  i.  2G7. 

Id.     Power  of  attorney  executed  by  foreign  administrator 

appoiating  attorney  to  receive  letters  here,  acknowledged  before 
vice  consul  of  the  United  States  in  foreign  country,  is  properly 
acknowledged,  and  may  be  legally  received  in  evidence  in  sup- 
port of  application  for  ancillary  letters  of  administration.  May, 
1883,  Sttpm.  Ct.  1st  Dept,  Brown  v.  Laadon,  iv.  11. 

Id.    Power  of  attorney  made  by  a  foreign  executor,  granting 

full  power  to  wind  up  the  business  formerly  carried  on  by  his 
testator,  and  generally  to  settle  bis  ajffairs,  is  not  an  instrument 
which  will  authorize  the  attorney  to  receive  ancillary  letters 
testamentary.  It  should  expressly  confer  upon  him  such 
authority,  and  also  be  proved  or  acknowledged  and  certified  in 
like  manner  as  would  entitle  a  deed  to  be  recorded.  Sept.  1881, 
Surr.  Ct.  Kings  Co. ,  Estate  of  Thompson,  i.  264. 

Revocation ;  power  to  order.    The  surrogate  alone  has  power 

to  revoke  letters  testamentary  on  account  of  misconduct  and 
waste  on  part  of  the  executor.  March,  1885,  Ct.  App.,  Estate  of 
Hood,  vii.  257. 

Id.    The  pendency  of  an  action  in  the  supreme  court  in  which, 

among  other  things,  the  removal  of  the  executor  for  misconduct 
and  waste  is  demanded,  and  in  which  it  has  been  held  that  the 
court  has  not  jurisdiction  to  grant  the  relief  demanded,  is  not  a 
bar  to  a  proceeding  in  the  surrogate 's  court  to  remove  the  execu- 
tor on  the  same  ground,  brought  by  a  defendant  in  the  action 
in  the  supreme  court,  who  was  an  infant  at  the  time  of  its  com- 
mencement.    Id. 

Id.     A  judgment  denying  an  application  for  an  accounting  of 

executor  on  the  ground  that  a  decree  made  on  a  prior  account- 
ing vio.^. prima  facie  a  good  answer  to  the  petition  as  it  presump- 
tively embraced  all  the  matters  as  to  which  the  executors  were 
liable  to  account,  and  that,  if  new  facts  existed,  rendering  a 
farther  accounting  proper,  they  should  have  been  averred  in 
the  petition,  is  not  a  bar  to  a  proceeding  to  remove  the  executor 
for  misconduct  and  waste.     Id. 

The  surrogate's  authority  to  revoke  letters  of  administration  is  solely 
derived  from  section  2685  of  the  Code  of  Civil  Procedure. 
April,  1886,  Surr.  Ct.  N.  Y.  Co.,  Estate  of  Corn,  ix.  243  ;  Feb. 
1883,  Surr.  Ct.  N.  Y.  Co,  Estate  of  Berney,  iii.  122. 
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Id. ;   on  whose  petition.    One  sued  by  an  executrix  for  tlie 

conversion  of  bonds  alleged  to  liave  belonged  to  lier  decedent, 
cannot  take  proceedings  for  the  revocation  of  the  plaintiff's  let- 
ters testamentary.  Feb.  1883,  Surr.  Ct.  N.  Y.  Co.,  Estate  of 
Berney,  iiL  122. 

Id.    Letters  testamentary  cannot  be  revoked  on  the  petition  of 

a  debtor  of  the  decedent ;  leave  to  petition  for  revocation  is 
conferred  only  upon  a  creditor  or  person  interested  in  the  estate 
of  the  decedent.    Id. 

Id. ;  when  ordered ;  misconduct.    Instance  of  a  case  in  which 

it  was  held  that  executors,  by  failing  to  collect  personal  property 
of  their  decedent,  and  omitting  from  their  accounts  assets  with 
which  they  should  have  charged  themselves,  and  falsely  repre- 
senting that  the  whole  of  the  property  had  been  sold,  and  surren- 
dering the  entire  assets  of  the  estate  to  the  widow  were  guilty  of 
misconduct  the  improper  managing  of  the  estate  wliich  would 
justify  their  removal  from  office.  Oct.  1885,  Ct.  App.,  Thomp- 
son V.  Whitmarsh,  viii.  183. 

Id.  Where  executors  surrendered  an  estate  to  a  life  beneficiary 

without  requiring  security,  knowing  that  she  purposed  wasting 
it  and  destroying  the  interest  of  the  remainderman  therein  by 
converting  and  appropriating  it  to  her  individual  use  and  bene- 
fit,— Held,  that  they  were  grossly  remiss  in  the  performance  of 
their  duty,  and  guilty  of  misconduct  and  improvident  manage- 
ment that  required  their  removal.  Nov.  1885,  Sur7'.  Ct.  N.  Y, 
Go. ,  Estate  of  Fernbacher,  viii.  308. 

Id.  Executors  will  be  removed  for  misconduct  pending  pro- 
ceeding for  an  accounting  where  no  injustice  will  be  done  there- 
by.    Oct.  1885,  Ct.  App.,  Thompson  v.  Whitmarsh,  viii.  183. 

Id. ;  false  suggestion  of  fact.    To  authorize  a  surrogate  to 

revoke  letters  of  administration  oa  the  ground  that  they  were 
"obtained  by  a  false  suggestion  of  a  material  fact,"  it  must 
appear  that  a  false  suggestion  of  a  fact  material  to  the  proceed- 
ing for  the  appointment  of  an  administrator,  was  made  to  the 
tribunal  by  which  letters  were  granted.  April,  1886,  Surr,  Ct. 
N.  Y.  Co.,  Estate  of  Com,  ix.  243. 

Id.     The  fact  that  a  widow  petitioned  for  the  appointment  of 

her  father-in-law  as  joint  administrator  with  her  of  her  deceased 
husband's  estate,  upon  the  father-in-law's  false  statement  that 
"  imder  the  law  it  was  necessary"  that  two  administrators 
should  be  appointed,  will  not  authorize  the  revocation  by  the 
surrogate  of  letter  granted  on  and  in  accordance  with  such 
petition.     Id. 

Id.;    removal  from  State.    The  letters  testamentary  of  an 
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executor  who  has'  removed  from  the  State  must  be  revoked. 
Dec.  1871,  Stirr.  Ct.  N.  Y.  Co.,  Estate  of  Sohn,  i.  373. 

Id. ;   insecure.    Where  a  petition  for  the  removal  of  executors 

on  the  ground  that  their  circumstances  were  such  that  they  did 
not  afford  adequate  security  for  the  due  administration  of  the 
estate,  the  petition  merely  alleged  them  to  be  "men  of  incon- 
siderable means,  not  themselves  transacting  any  business  or 
having  any  place  of  business," — Held,  thas  this  was  not  enough 
to  justify  the  revocation  of  the  letters  testamentary  issued  to 
them.  July,  1886,  Surr.  Ct.  N.  Y.  Co.,  Estate  of  Sterling, 
ix.  448. 

Id. ;    effect  of  appeal.    The  operation  of  a  surrogate's  dfecree 

removing  executors  and  trustees  cannot  be  prevented  by  ap- 
peal. Jan.  1886,  Surr.  Ct.  N.  Y.  Co.,  Estate  of  Fernbacher, 
viii.  349. 

Attacking.     Where  letters   of  administration  cum  te  tamentn 

annexe  wej-e  granted  on  a  petition  setting  forth  all  jurisdictional 
facts,  and  upon  consent  of  the  next  of  kin  of  the  testator,  and 
the  giving  of  reduced  security  ;  the  letters  cannot  be  attacked 
in  a  collateral  proceeding,  notwithstanding  they  may  work 
great  injustice  to  the  heirs  under  the  will.  Feb.  1885,  Sui^r.  Ct. 
Kings  Co.,  Estate  of  Allen,  vii.  159. 

Id.  Ancillary  letters  are  not  void  nor  to  be  disregarded  in  collat- 
eral proceedings,  because  proof  on  which  they  were  granted  was 
defective  or  irregular,  if  petition  was  in  proper  form  and  included 
the  statement  required  to  sustain  the  application.  May,  1883, 
Supm.  Ct.  1st  Dept.,  Brown  v.  Landon,  iv.  11. 

Limited  letters.     Where  limited  letters  of  administration  have 

been  granted  under  Code  of  Civil  Procedure,  section  2667,  the 
restriction  therein  contained  may  be  removed  or  modified  by  an 
order  of  the  surrogate  made  on  further  security,  and  not  by 
granting  additional  or  supplemental  letters.  June,  1882,  Surr.  Ct, 
Kings  Co.,  Estate  Molloy,  ii.  15. 

• Id.     Proper  practice  under  Code  of  Civil  Procedure,  section 

2657, — relating  to  granting  of  limited  letters  of  administration, 
and  power  of  surrogate  thereunder, — stated.     Id. 

Bond  ;  form,  etc.  Eorm,  contents  and  amounts  of  bond  of  admin- 
istrator cum  testamento  •  nnexo.  Feb.  1885,  Supm,.  Ct.  Kings  Co., 
Estate  of  Allen,  vii.  159. 

Id.     The  form  of  an  executor's  bond  should  be  the  same   as 

j)res2ribed  for  an  administrator's  bond,  by  section  2667  of  the 
Code  of  Civil  Procedure.  Nov.  1884,  Supm.  Ct.  Sar.  Co.  Sp.  T., 
Haight  V.  Brisbin,  vii.  152. 

■ Amount.     Administrator  with   will  annexed  must   give   full 

security,  and  any  person  interested  in  estate  may  insist  upon  it; 
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the  amount  of  the  bond  cannot  be  reduced  by  the  consent  of  the 
legatees.  July,  1881,  Surr.  Gt.  Kings  Co.,  Estate  of  Weeks, 
i.  164. 

Id.    On  application  to  compel  administrator  to  give  further 

security  the  only  material  questions  are  whether  the  bond  is  for 
right  amount  and  sureties  are  sufficient ;  and  it  is  immaterial 
that  some  of  the  legatees  are  satisfied  with  insufficient  security. 
Id. 

Id.     Surrogate  cannot  accept  less  pecnrity  than  double  the 

value  of  the  deceased  under  section  2667,  exclusively,  by  a  pro- 
vision of  law  ;  nor  can  he  limit  letters  in  any  way  as  to  authority 
of  administrator  over  any  property  except  such  claim  or  right 
of  action.  June,  1882,  Surr.  Ct.  Kinr/s  Co.,  Estate  of  Molloy,  ii. 
15. 

Non-residence.     Non-residence  of  executor  does  not  go  to  his 

competency,  and  in  the  absence  of  objection  letters  testamertary 
will  be  granted  to  him  without  giving  a  bond.  Oct.  1881,  Surr. 
Ct.  Kings  Co.,  Estate  of  Demarest,  i.  302  ;  March,  1881,  Surr. 
Ct.  N.  Y.  Co.,  Estate  of  Vernon,  i.  304. 

Suit  on.    Instance  of  a  case  in  which  it  was  held  that  leave 

should  not  be  granted  an  administrator  de  bonis  non  to  sue 
upon  the  bond  of  his  predecessor  then  deceased.  April,  1883, 
Surr.  Ct.  N.  Y.  Co.,  Estate  of  Scofield,  iii.  323. 

Id. ;  leave.  After  the  death  of  one  holding  testamentary  let- 
ters or  letters  of  administration  against  whom  an  execution  has 
not  been  issued  and  returned  wholly  or  partially  unsatisfied 
and  who  has  not  failed  to  obey  some  order  or  decree  of  the 
court,  the  surrogate  has  not  jurisdiction  to  direct  or  grant  leave 
to  prosecute  his  bond.     Id. 

• Id.     After  leave  obtained  to  prosecute,  one  of  the  parties  for 

whose  benefit  the  bond  of  an  executor  and  testamentary  trustee 
was  given  may  maintain  an  action  thereon  in  his  own  name. 
Nov.  1885,  Supm.  Ct.  Sar.  Co.  Sp.  T.,  Haight  v.  Brisbin,  vii. 
152. 

Id. ;  liability  of  sureties.    Whe  the  conditions  of  a  bond 

given  by  an  executor  and  trustee  were  that  he  should  faithfully 
execute  and  discharge  the  trust  reposed  in  him,  and  that  he 
would  obey  all  orders  and  decrees  of  the  surrogate  touching  the 
administration  of  the  estate, — Held,  that  his  liabilities  for  trust 
money  must  be  established  by  an  accounting  before  the  surro- 
gate, and  a  decree  made  determining  the  amount,  and  an  execu- 
tion issued  against  his  property  and  returned  wholly  or  partly 
unsatisfied,  before  there  was  a  breach  of  the  condition  to  obey 
all  orders  of  the  surrogate  ;  that  a  breach  of  trust  for  which  he 
could  not  be  called  to  account  in  the  surrogate's  court  would  be 
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embraced  iu  the  condition  of  the  bond,  and  an  action  could  be 
maintained  thereon  therefor.    Id. 

Id.    The  sureties  on  an  executor's  bond  are  concluded  by  a 

judgment  against  their  jirincipal.     Id. 

Inventory.  The  Code  of  Civil  Procedure  has  not  in  any  manner 
enlarged  the  responsibility  of  executors  and  administrators  or 
the  rights  and  privileges  of  heirs,  legatees  or  next-of-kin  as 
regards  the  making  of  inventories.  Jan.  1886,  Surr.  Ct.  N.  Y. 
Co.,  Estate  of  Brennan,  ix.  56. 

When  required.    It  seems,  that  it  is  only  where  the  allegations 

of  an  applicant  for  a  new  or  amended  inventory  of  the  estate  of 
a  decedent  are  admitted  or  not  denied  by  the  administrator  that 
the  surrogate  will  order  the  fiHng  of  another.  April,  1886,  Surr. 
Ct.  JSf.  Y.  Co., 'Estate  of  Arbogast,  ix.  231. 

■ Waiving'.    The»  statutory  provision  as  to  the  making  and  filing 

of  an  inventory  may  be  waived  by  the  parties  in  interest,  and 
when  waived  cannot  afterwards  be  required  by  the  one  waiving 
it  or  his  assignee.  March,  1881,  Surr.  Ct.  Kings  Co.,  Estate  of 
Barnes,  i.  59. 

Service  of  order  requiring.  Order  requiring  executor  to  per- 
sonally appear  and  file  inventory  must  be  personally  served  on 
him.  If  not  so  served  an  attachment  cannot  issue  against  him  for 
disobeying  it,  and  this  notwithstanding  he  appeared  by  attor- 
ney on  the  return  day  and  opposed  the  issuing  of  an  attachment. 
Id. 

Trying  correctness.  Correctness  of  inventory  filed  by  execu- 
tor or  auministrator  cannot  be  tried  or  falsified  in  a  proceeding 
for  that  purpose  ;  all  disputed  questions  in  respect  to  the  exist- 
ence of  assets  or  their  valuation  should  be  postponed  until 
accounting.  Jan.  1886,  Surr.  Ct.  N.  Y.  Co. ,  Estate  of  Brennan, 
ix.  56. 

Assets  ;  title  to.  An  administrator  or  executor  is  deemed  in  law  to 
be  the  assignee  of  the  estate  he  represents.  May,  1885,  Supm. 
Cl.  Sar.  Co.  Sp.  T.,  Bonnell  v.  Griswold,  viii.  280. 

Custody  of.     Where  one  of  three  executors  was,  under  the  will, 

the  beneficiary  of  the  rents,  jarofits  and  income  of  an  estate, — 
Held,  that  the  ether  two  executors  were  entitled  to  the  custody 
of  the  funds  of  the  estate  to  such  beneficiary's  exclusion,  and  an 
order  would  not  be  made,  under  section  2602  of  the  Code  of  Civil 
Procedure,  requiring  a  deposit  of  the  property  of  the  estate  to 
the  joint  credit  of  the  executors,  and  subject  to  their  joint 
order.  July,  1886,  Surr.  Ct.  2^.  Y.  Co.,  Estate  of  Sterling,  ix. 
M8. 

Id.     The  authority  of  the  surrogate,  to  "direct and  control  the 

conduct  of  executors,  administrators  and  testamentary  trustees  '* 
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is  to  "  be  exercised  in  the  cases  and  in  the  manner  prescribed 
by  statute,"  and  he  is  not  empowered  to  interfere  with  the 
orderly  discharge  by  an  administrator  of  ordinary  administra- 
tive functions.  Jan.  1886,  Surr.  Cl.  N.  Y.  Co.,  Estate  of  John 
Brennan,  ix..  56, 

~ Disposition  of.    Executor  or  administrator  may  sell  at  his 

pleasure  personal  property  of  his  decedent's  estate,  in  order  to 
provide  means  for  payment  of  debts,  legacies  or  distributive 
shares.    Id. 

Id.    Where  there  are  two  or  more  executors  of  an  estate  and 

one  of  them  has  control  of  the  assets  he  may  dispose  of  the  same 
without  the  co-operation  of  his  associate ;  :  nd  the  surrogate 
cannot  restrain  him  from  so  doing  in  case  of  a  disagreement 
between  them.     Id. 

Id.    Instance  of  case  in  which  application  for  injunction  by 

one  administrator  to  restrain  co-administrator  from  selling  per- 
sonal property  belonging  to  estate  was  denied  both  for  want  of 
power  and  on  the  merits.     Id. 

^—  Surrendering  to  life  tenant.  While,  under  ordinary  circum- 
stances, executors  should  not  turn  over  to  one  having  simply  a 
life  estate  therein  property  given  in  remainder  to  another,  with- 
out obtaining  from  the  first  taker  security  for  the  protection  of 
the  remainderman,  where  there  are  clauses  in  the  will  creating 
such  estates,  which  indicate  that  it  was  the  testator's  design  to 
entrust  to  the  life  beneficiary  the  full  possession  and  control  of 
the  estate,  the  executors  are  warranted,  unless  special  circum- 
stances making  such  a  course  hazardous  exist,  in  surrendering 
it  to  the  care  of  the  life  tenant,  without  requiring  security.  Nov. 
1885,  Surr.  Ct.  N.   Y.  Co.,  Estate  of  Fembacher,  viii.  308. 

Claims  against  estate ;  statute  of  limitations.  Administrator  can 
not  by  acknowledgment  re^ave  debt  barred  by  the  statute  of  lim- 
itations. Feb.  1885,  Sari:  Ct.  N.  Y.  Co  ,  Estate  of  Kendrick, 
vii.  273. 

.  Id.  Verbal  promise  by  an  administrator  to  pay  claim  against 
his  decedent's  estate,  made  before  the  debt  is  barred  by  statute  of 
limitations,  does  not  operate  to  prevent  it  from  becoming  so  bar- 
red ;  to  have  this  effect,  acknowledgment  should  be  in  writing. 
Instance  of  allegations  in  the  answer  of  an  administrator  in  a 
proceeding  instituted  by  the  craditors  for  the  payment  of  their 
claims,  which  was  held  not  to  take  a  claim  out  of  the  statute  oi 
limitations.     Id. 

. Admitting.    Fact  that  claims  against  decedent's  estate  have 

beea  presented  to  the  administrator,  and  by  him  admitted  do  be 
valid,  establishes  prima  facie  their  validity,  and  puts  the  burden 
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cf  proving  invalidity  upon  those  who  object  thereto.  July,  1884, 
Surr.  Ct.  Kings  Co.,  Estate  of  Le  Baron,  vi.  62. 

-  Id.  If,  after  a  reasonable  opportunity  for  examination  into  the 
validity  and  fairness  of  a  claim  duly  presented  to  an  executor 
against  the  estate  of  his  testator,  he  does  not  offer  to  refer  it  on 
the  ground  that  he  doubts  its  justice  or  disputes  it  aa  unjust,  it 
acquires  the  character  of  a  liquidated  and  undisputed  debt 
against  the  estate.  March,  1885,  Ct.  App^,  Lambert  v.  Craft,  vii.  364. 

-  Objecting  to.  Any  person  interested  in  a  decedent's  estate  as 
creditor  or  next-of-kin,  is  entitled  to  object  to  a  claim,  on  the 
ground  that  it  is  barred  .by  the  statute  of  limitations,  even  with- 
out the  administrator's  co-operation  and  against  his  wishes.  Feb, 

1885,  Surr.  Ct.  2V:  Y.  Co.,  Estate  of  Kendrick,  vii.  273. 

-  Id.  Instance  of  a  case  in  which  it  was  held  that  a  claim  against 
the  estate  of  a  decedent  was  not  unreasonably  resisted.  Aug. 
1885,  Supm.  Ct.  Ulster  Co.  Sp.  T.,  Overheiser  v.  Morehouse, 
viii.  11. 

-  Req[iiiring  proof.  Administrator  may  requite  vouchers,  affidavit 
of  creditor,  and  items  of  claim  to  be  presented  to  him,  Jan. 
1884,  Ct.  App..  Townsend  v.  N.  Y.  Life  Ins.  Co.,  iv.  398. 

-  Reference  of.  Kule  as  to  pleading  account  and  failure  to 
serve  does  not  apply  to  reference  of  claim  against  administrator. 
Id. 

-  Id.  "Where  a  claim  for  services  in  aiding  "  in  the  care  and 
protection  of  an  estate  "  was  presented  to  an  administrator  and 
by  consent  referred,  the  referee  cannot  allow  for  services  ren- 
dered as  an  attorney.     Id. 

-  Payment.  The  authority  of  a  surrogate's  court  to  direct  the 
application  of  any  money  in  the  hands  of  a  temporary  adminis- 
trator, is  limited  to  the  occasions  for  which  provision  is 
made  in  section  2672  of  the  Code  of  Civil  Procedure, — viz.,  "to 
pay  funeral  expenses  or  any  expense  of  the  administration  of 
his  trust."  Oct.  1883,  Smv\  Ct.  JST.  Y.  Co.,  Estate  of  Fricke, 
iv.  177. 

-  Id. ;  witness  fees.  Surrogate  cannot  order  temporary  ad- 
ministrator to  pay  sums  necessary  to  secure  attendance  of 
extra  witnesses  to  testify  upon  the  question  of  the  insanity  of 
the  decedent  in  a  contest  concerning  the  probate  of  his  will. 
Id. 

-  Id. ;  disputed.  Administrator  disputing  claim  should  file 
written  answer  on  application  for  order  decreeing  its  payment ; 
and  when  he  fails  so  to  do,  the  surrogate  should  order  it  paid. 
Oct.  1883,  Surr.  Ct.  Kings  Co.,  Estate  of  McKiernan,  iv.  218. 

-  Id. ;  legacies.  Payment  of  legacies  or  other  claims  will  not  be 
ordered   pending  judicial   settlement  of   executor's  accounts 
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■without  some  very  good  reason.  June,  1881,  Surr.  Ct.  Kinrjs 
Co.,  In  re  Harris,  i.  162. 

Id.    Proceedings  ia  the  surrogate's  court  to  compel  executor  to 

pay  legacies  should  be  dismissed,  if  his  verified  answer  shows 
petitioner's  claim  to  be  doubtful.  Feb.  1882,  Ct.  App.,  Hurlburt 
V.  Duraut,  ii.  115. 

Id. ;  pending  probate  proceedings.    Surrogate  cannot  direct 

payment  of  legacies  pending  decree  admitting  will  to  probate. 
Aug.  1882,  Surr.  Ct.  N.  Y.   Co.,  Estate  of  Riegelmann,  ii.  98. 

Id.  Surrogate  may  direct  an  advanced  payment  of,  or  on  ac- 
count of  a  legacy  where  application  is  made  during  the  penden- 
cy of  proceedings  for  probate,  or  after  issue  of  letters  testamen- 
tary where  no  appeal  is  pending.  It  seems,  he  may  do  this  even 
where  proceedings  for  revocation  are  pending.     Id. 

Id. ;  in  favor  of  executor.    Claim  in  favor  of  executor  against 

his  testator's  estate,  can  only  be  paid  upon  allowance  by  sur- 
rogate.  May,  1883,  Supvi.  Ct.  3rd  Dept.,  Snyder  v.  Snyder,  iv.  370. 

Id.     It  seems,  that  if  one  of  two  executors  does  not  qualify,  the 

other  upon  qualification  becomes  sole  executor,  and  the  one 
not  qualifying  may  maintain  an  action  on  a  claim  against 
the  estate  in  his  favor  ;  by  becoming  an  executor  he  for- 
feits no  right  as  creditor  but  assumes  another  character, 
and  he  cannot  as  creditor  sue  himself  as  executor.  He  can- 
not pay  himself ;  but  upon  citations  duly  issued  and  served 
upon  the  parties  in  interest  he  may  have  a  hearing,  and  his 
claim,  if  just,  may  be  allowed  by  the  surrogate.  Mai/,  1884,  Ct. 
App.,  Snyder  v.  Snyder,  v.  267  ;  reversing  S,  C,  iv.  37U. 

Id.     Where  an  administrator,  in  order  to  prevent  the  waste  or 

loss  of  the  real  property  of  his  decedent,  redeemed  the  same  from 
tax-sale  and  paid  the  taxes,  and  it  appeared  that  such  real 
property  was  the  only  property  of  any  value  left  by  the  deceased, 
and  that  his  debts  exceeded  the  value  of  all  his  property, — Held, 
that  while  the  administrator  strictly  had  nothing  to  do  with  the 
real  estate  of  the  decedent,  the  sum  paid  by  him,  with  interest 
from  the  date  of  payment,  should  be  allowed  as  a  preferred 
claim  against  the  decedent,  and  he  should  be  subrogated  to  the 
right  the  State  had  against  the  property  for  the  unjjaid  taxes. 
Juli/,  1884,  Surr.  Ct.  Kings  Co.,  Estate  of  Le  Baron,  vi.  62. 

Suit  against.  Assignee  of  claim  in  favor  of  one  of  two  joint  execu- 
tors may  maintain  action  thereon  against  them.  Mi>/,  1884,  Ct. 
App.  Snyder  v.  Snyder,  v.  267 ;  reversing  S.  C.  {May,  1883, 
Sujjm  Ct.  drdBept.),  iv.  370. 

Id. ;  foreign  executor.  Courts  of  this  State  have  not  jurisdic- 
tion of  actions  against  a  foreign  executor  where  the  complaint 
does  not  allege  nor  th.e  proof  show  that  the  defendants  have 
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brought  assets  of  the  estate  within  this  State  ;  and  such  waat 
of  jurisdiction  is  not  waived  by  an  appearance  and  answer  on  the 
merits.     Jua.  1834,  N.  Y.  Super.  Ct.,  Gray  v.  Eyle,  v.  337. 

Id. ;  continuing  action.    The  presenting  of  a  claim  to  an 

executor,  and  agreeing  to  refer  it,  without  naming  a  referee, 
does  not  bar  the  continuance  against  such  executor  of  an  action 
on  said  claim,  begun  against  his  decedent  before  his  death. 
May,  1883,  Citi/  Ct.  Dkln.,  Dalton  v.  Sandland,  iv.  73. 

Issuing  execution.    Application  for  leave  to  issue  execution 

on  judgment  recovered  against  a  decedent  in  his  lifetime  la  a 
special  proceeding  and  not  a  motion.  Dec.  1885,  Surr.  Ct.  Kings 
Co.,  Estate  of  Taylor,  viii.  453. 

Action  by ;  for  causing  death.  A  person  cannot  sue  as  the  ad- 
ministrator of  two  decedents  in  one  action  to  recover  damages 
for  causing  their  death.  Dec.  1883,  Supm.  Ct.  Kings  Co.  Sp.  T.,' 
Danaher  v.  City  of  Brooklyn,  iv.  286. 

" For  conversion.    An  administrator  who  sues  to  recover  for  a 

conversion  of  his  decedent's  estate,  occurring  after  his  death,  ia 
personally  liable  for  costs  of  the  action,  and  the  defendant  may 
enter  judgment  therefor  upon  succeeding  therein,  without  an 
order  of  the  court.  Jan.  1883,  Supm.  Ct.  iV.  Y.  Co.  Sp.  T.,  Feig 
V.  Wray,  iii.  159. 

Counter-claim,    In  an  action  by  an  executor  or  administrator 

to  recover  the  purchase  price  of  property  belonging  to  an  estate 
sold  by  him  on  credit,  he  as  an  individual  ia  the  real  party  in 
interest ;  the  debt  does  not  belong  to  him  in  his  representative 
capacity,  and  a  debt  due  from  his  decedent  to  the  defendant 
cannot  be  used  as  a  counter-claim  therein.  Oct.  1885,  Ct.  App., 
Thompson  v.  Whitmarsh,  viii.  183. 

Id.     In  an  action  brought  in  the  city  court  of  New  York  by  an 

executor  as  such,  counter-claim  existing  against  the  jilaintiff  in 
his  representative  capacity  may  be  set  up.  Dec.  1884,  N.  Y.  C. 
Ct.  Sp.  T.,  Oakes  v.  Harway,  vi.  357. 

Accounting  ;  guardian  for  infant.  Before  passage  of  act  author- 
izing appointment  of  special  guardian  by  surrogate  for  infants 
on  accotmting  of  executors.,  surrogate  could  and  was  obliged  to 
appoint  guardian  ad  litem  for  them.  Jan.  1884,  Supm.  Ct.  1st 
DepL,  Estate  of  Tilden,  vi.  15. 

Id.     Where  an  intelligent  and  competent  person  is  appointed 

special  guardian  of  a  minor  on  the  accounting  of  an  executor, 
testamentary  guardian  or  trustee,  the  decree  made  binds  the 
minor  as  much  as  it  would  an  adult.  Dec.  1884,  Sun:  Ct.  West- 
chester  Co.,  Estate  of  Singer,  vi.  389. 

It  is  not  necessary  that  an  executor  file  his  accounts  at  or  before  the 
issuing  of  a  citation  ;  it  is  sufficient  if  they  be  tiled  on  or  before 
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the  return  day  or  an  adjourned  day.  June,  1881,  Surr.  Ct. 
Kings  Co.,  In  re  Harris,  i.  162. 

When  required.  Where  the  accounts  of  an  executor  or  admin- 
istrator have  not  been  judicially  settled,  a  proceeding  by  a 
legatee  under  the  testator's  "will,  to  require  such  executor  or 
administrator  to  render  an  account  of  his  proceedings  for  the 
purpose  of  ascertaining  the  distributive  share  of  such  legatee,  is 
not  barred  by  the  statute  of  limitations.  July,  1884,  Surr.  Ct. 
Kings  Co.,  Estate  of  Collins,  vi.  85. 

Id.    In  an  action  by  an  administratrix  with  will  annexed  for 

an  accounting  of  the  property  of  her  decedent  which  had  come 
into  the  hands  of  the  decedent's  testator  as  executor  of  the  will 
of  the  plaintiff's  decedent,  formal  statutory  proof  that  the  de- 
fendant had  advertised  for  claims  against  her  testator's  estate 
pursuant  to  an  order  of  the  surrogate,  is  clearly  admissible  ;  but 
the  failure  of  the  jDlaintiff  to  present  her  claim  will  not  defeat 
her,  unless  it  appears  that  the  defendant  had  distributed  the 
estate  of  her  decedent,  and  that  no  portion  of  it  remained  in  her 
hands.   Mcn-cli,  1882,  Supm.  Ct.  1st  Dept. ,  Mead  v.  Smith,  iii.  171. 

Id.     Instance  of  a  case  in  which  it  was  held  that  a  petition  for 

an  accounting  by  an  executor  should  not  be  denied  on  the 
ground  of  laches.  Jidy,  1884,  Surr.  Ct.  Kings  Co.,  Estate  of 
Collins,  vi.  85. 

Id.     Surrogate  not  divested  of  jurisdiction  and  administrator 

not  excused  from  accounting  by  proceedings  in  foreign  probate 
court  ;  where  letters  are  regularly  issued  here,  the  surrogate 
acquires  jurisdiction  over  the  administrators  and  may  direct 
and  conti'ol  their  conduct  and  state  their  accounts,  and  require 
them  to  attend  for  examination  concerning  any  personal  prop- 
erty held  or  owned  by  the  decedent  at  the  time  of  his  death  ; 
and  the  administrators  also  having  subsequently  been  appointed 
such  in  another  State  cannot  take  from  the  State  property  here 
until  after  an  accounting.  ApHl,  1883,  Surr.  Ct.  N.  Y.  Co., 
Estate  of  Duffy,  iii.  229. 

As  to  what.    An  executor  cannot  be  called  to  account  iu  the 

surrogate's  court  for  gross  neglect  and  bad  faith  in  failing  to 
sell  real  estate  and  invest  the  proceeds  thereof  as  required  and 
directed  in  the  wiL  appointing  him,  and  a  decree  could  not  be 
made  against  him  for  damages  arising  from  such  a  cause.  Nov. 
1884,  Supm.  Ct.  Saratoga  Co.  Sp.  T.,  Haight  v.  Brisbin,  vii.  152. 

Adjudicating  on  claim.    Surrogate  cannot  adjudicate  upon 

validity,  etc.,  of  claims  against  an  estate  or  to  a  share  therein  on 
the  final  accounting  of  an  executor  or  administrator.  Jan. 
1883,  Surr.  Ct.  2f.  Y.  Co.,  In  re  Brown,  iii.  39. 

Opening  decree  ;    power.     The  surrogate  has  authority  to 
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open,  vacate  or  set  aside  a  decree  made  on  tlie  final  accounting 
of  executors,  and  on  appeal  from  an  order  denying  a  motion  for 
such  relief,  the  general  term  of  tlie  supreme  court  has  the  same 
power,  and  must  review  the  determination  of  the  surrogate  as  if 
an  original  application  was  made  to  it.  Jan.  1884,  Supm.  Ct. 
lit  DepL,  Estate  of  Tilden,  vi.  15. 

-  Id.  Before  the  Code  of  Civil  Procedure  a  surrogate  had  power 
to  oi^en  a  decree  made  on  an  accounting  for  an  excusable  default 
resulting  injuriously  to  the  defaulting  party,  for  clerical  errors, 
for  frauds  in  procuring  the  decree,  and  other  like  causes.  The 
only  additional  power  conferred  by  the  Code  of  Civil  Procedure 
(g  2481,  subd.  6),  is  to  grant  a  new  trial  or  hearing  for  newly 
discovered  evidence.  It  could  not,  prior  to  the  present  Code, 
and  cannot  now  open  such  a  decree  and  grant  a  rehearing  for 
au  error  of  law.  I)ec.  1884,  Sun\  Ct.  Westchester  Co.,  Estate  of 
Singer,  vi.  389. 

-  Id. ;  when.  What  sufficient  excuse  to  authorize  opening  of 
default  on  accounting  of,  without  costs.  June,  1881,  Surr.  Ct. 
Kings  Co.,  In  re  Harris,  i.  162. 

-  Id.  Where  creditor  aj^pointed  to  represent  an  infant  on  an 
accounting  of  an  executor  was  of  no  service  to  his  rights  and 
interests,  and  aj^parently  made  no  effort  to  investigate  the  pro- 
Ijriety  of  any  of  the  charges  made  against  him,  and  the  infant, 
after  he  attained  his  majority  and  received  information  of  the 
actual  state  of  accounts,  applied  with  areasonable  diligence 
to  open  the  accounting  and  for  liberty  to  contest  them, — Held, 
that  his  application  should  be  granted  ;  and  that  answers  to  the 
complaint  and  objections  of  the  infant  to  the  charges  made 
against  him  should  not  be  considered  on  such  application.  Jan. 
1884,  Supm.  Ct.  1st  Dept,  Estate  of  Tilden,  vi.  15. 

-  Id.  'Instance  of  irregular  service  of  citation  to  attend  account- 
ing of  executor  which  entitled  infant  heir  to  disaffirm  its  au- 
thority and  apply  for  its  reconsideration  after  he  had  attained 
his  majority.     Id. 

-  Interest ;  when  charged  with.  Executor  or  administrator, 
although  ordinarily  entitled  to  a  longer  period  that  two  months 
for  the  purpose  of  obtaining  and  making  proper  investments  of 
funds  committed  to  his  charge,  yet  where  no  special  investment 
of  such  funds  is  made,  but  they  were  deposited  by  the  executor 
with  a  trust  company  two  months  after  he  received  them 
which  could  as  well  have  been  done  immediately,  he  is  properly 
charged  with  interest  for  such  two  months  at  the  rate  which 
might  have  been  obtained  upon  it  by  means  of  such  a  deposit. 
March,  1883,  Supm.  Ct.  1st  Dept.,  In  re  Jackson,  v.  436. 

-  Counsel  fee.    Fee  paid  by  administrator  to  his  counsel  is  an 
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expenses  wliick  may  be  charged  upon  the  estate  when  incurred 
in  its  interest,  and  the  amount  thereof  may  properly  be  charged  on 
account  of  administrator  or  executor  ;  but  the  surrogate  cannot 
direct  its  payment.  June,  1883,  Surr.  Ct.  -^^.  Y.  Co.,  Estate  of 
Stokes,  iii.  384. 

Id.  It  seems,  that  executors,  administrators,  trustees  or  guard- 
ians are  not  precluded  by  the  statute  regulating  the  authority 
of  the  surrogate  to  award  costs,  from  employing  counsel  to.  give 
them  necessary  legal  assistance  in  the  management  of  their 
trusts  or  from  rewarding  their  services  according  to  their  value. 
Aug.  1882,  Surr.  Ct.  If.  Y.  Co.,  Estate  of  Withers,  ii.  162. 

Id.     Surrogate  cannot  direct  executor  to  pay  a  sum  to  his 

counsel  for  services.     Id. 

Id.     Payment  of  counsel  fee  of    one  contesting  probate   of 

will  cannot  be  directed  by  surrogate  out  of  estate.  Surrogate 
has  only  such  authority  in  respect  to  the  award  of  costs  or 
allowances  as  is  conferred  upon  him  by  the  Code  of  Civil 
Procedure,  and  in  such  proceedings  610  is  the  maximum  sum 
which  can  be  allowed  as  costs.  June,  1883,  Su7'r.  Ct.  JV.  K  Co., 
Estate  of  Stokes,  iii.  384. 

Commissious.  Commissions  at  the  rate  fixed  by  statute  are  allowed 
to  an  executor  only  by  an  order  of  the  court  on  the  settlement 
of  his  accounts,  but  such  commissions  cannot  be  witheld  by  the 
court  except  in  certain  cases,  as  where  specific  compensation  is 
provided.  Feb.  1885,  Surr.  Ct.  Orange  Co. ,  Estate  of  Welling, 
vii.  92. 

• It  seems,  that  a  testator  may  provide  in  his  will  that  the  executors 

thereof  shall  not  be  allowed  any  commissions,  or  he  may  fix  the 
sum  to  be  received  by  them  in  lieu  of  commissions.     Id. 

—  -  Fees  of  executor,  how  and  from  whom  collected  and  how  de- 
termined, where  separate  and  distinct  trusts  were  created  by  the 
will  providing  for  them.  Jan.  1886,  Supm.  Ct.  1st  Dept.,  Weeks  v. 
Cornwell,  ix.  28. 

' Where  there  were  originally  three  executors  of  a  personal  estate 

worth  over  one  hundred  thousand  dollars,  and  one  of  them  has 
died,  three  full  commissions  should  be  allowed  and  apportioned 
between  the  survivers  and  the  personal  rejjresentatives  of  the 
deceased  executor,  according  to  the  services  rendered  by  each. 
Feb.  1885,  Surr.  Ct.  Orange  Co.,  Estate  of  Welling,  vii.  92. 

tlxpenses  of  administration ;  sale  of  property.  Expenses  of  ad- 
ministration cannot  be  paid  out  of  the  proceeds  of  sale  of  dece- 
deat's  estate  made  for  the  purpose  of  paying  debts.  May,  1884, 
Surr.  Ct.  Kings  Co.,  Estate  of  Meakim,  v.  421, 

' Id.     The  holder  of  ancillary  letters  of  administration  cannot 

institute  proceedings  for  the  sale  of  his  decedent's  real  property 
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for  the  payment  of  debts  and  funeral  expenses.  Feb.  1884,  Surr. 
Ct.  ISr.  Y.  Co. ,  Estate  of  Ladd,  v.  50. 

Trustee  ;  when  becomes.  When  executor  does  not  become  trustee. 
March,  1885,  Ct.  Apj}.,  Estate  of  Hood,  vii.  257. 

Id.  When  becomes  testamentary  trustee,  and  entitled  to  com- 
missions as  such.  March,  1886,  Supm.  Ct.  Ist  Dept.,  In  re 
Jackson,  v.  436. 

Id.    Where  a  person  is  both  executor  and  testamentary  trustee, 

his  duties  are   sei^arable,  and  those  duties  may  be  determined 
•without  the  intervention  of  r  judicial  proceeding.     Feb.  1882, 
Cl.  App. ,  Hurlburt  v.  Durant,  ii.  115. 
See  Appeal  ;  Costs  ;  Evidence  ;  Tkustee  ;  SirBBOGATE's  Couet. 

FACTOR.     . 

See  Master  and  Servant. 

FALSE  IMPRISONMENT. 

When  action  for  lies.  Action  for  false  arrest  will  lie  for  abuse  of 
legal  or  valid  jDrocess.  June,  1882,  U.  S.  Dist.  Ct.  So.  Dist.  N.  Y., 
Castro  V.  Uriarte,  ii.  210. 

An  instrument  signed  by  the  sheriff  directing  the  deputy  to 

rearrest  the  defendant  for  failure  of  liis  bail  to  justify,  does  not 
protect  the  deputy  from  action  for  false  imprisonment.  March, 
1882,  Ct.  App.,  Arteaga  v.  Flack,  ii.  152. 

Stipulation  not  to  sue.  Stipulation  not  to  sue  for  false  imprison- 
ment cannot  be  required  as  condition  of  vacating  order  of  arrest 
improperly  granted.  Bee.  1881,  N.  Y.  Super.  Ct.  Sp.  T.,  Tomp- 
kins V.  Smith,  i.  398. 

See  Akrest  ;  Execution  against  the  Person  ;  Imprisonment. 

FEES. 

Constables.  A  constable  can  charge  milage  only  for  miles  actually 
and  necessarily  traveled  in  executing  the  j^rocess  and  not  ex- 
ceeding the  distance  from  the  place  of  abode  of  the  person 
served  and  the  place  where  it  was  served  to  the  place  where  it  is 
returnable  and  back.  Constructive  milage  is  not  allowed. 
Sept.  1885,  St.  Lawrence  Co.  Ct.,  Sayles  t?.  Murphy,  vii.  325. 

See  Attachment  ;  Attorney  ;  Contempt  ;  Costs  ;  Execution  ;  Exec- 
utor AND  Administrator  ;  Foreclosure  ;  Guardian  ad  litem  ; 
Receiver  ;  Referee  ;  Sheriff  ;  Surrogate  ;  Trustee. 

FICTITIOUS  NAME. 

See  Name. 
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FINDINGS. 

When  may  be  made.  The  referee  has  no  power  to  make  additional 
findings  of  fact  or  conclusions  of  law  after  he  has  made  his 
decision  or  deliverei  his  report.  May,  1882,  Supm.  Ct.  1st 
DepL,  Bamc  v.  Neuss,  ii.  185. 

Necessity  of.  Finding  is  not  necessary  to  authorize  review  of  con- 
troverted question  of  fact.     Id. 

When  ruling  upon  questions  of  law.  Findings,  when  without 
evidence  to  sustain  them,  are  rulings  upon  questions  of  law.   Id. 

Requests  must  be  passed  upon.  Wherfe  action  tried  before  the  court 
it  must  either  allow  or  disallow  every  request  to  find,  and  cannot 
refuse  to  consider  some  on  the  ground  that  they  are  unneces- 
sary. May,  1884,  Supjn.  Ct.  1st  Dept.,  Goettling  v.  Biehler,  vi. 
324. 

Where  court  refuses  to  pass  upon  findings,  of  facts  submitted 

to  it,  the  general  term  on  appeal  will  suspend  consideration 
thereof  until  such  findings  have  been  passed  upon  by  the  trial 
court.     Id. 

What  proof  authorizes.  Formal  proof  that  executor  has  advertised 
for  claims  does  not  authorize  a  conclusion  of  law,  that  defendant 
is  entitled  to  a  dismissal  of  the  complaint  in  the  absence  of 
proof  that  the  defendant  has  distributed  her  testator's  estate. 
March,  1882,  Supm.  Ct.  1st  Dept.,  Mead  v.  Smith,  iii.  171. 

See  Appkatj  ;  Evidence  ;  Exceptions. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Injunction;  Summary  Pboceedings. 

FORECLOSURE. 

Nature  of  action.  Action  for  foreclosure  of  mortgage  on  real  prop- 
erty is  not  on  contract  within  the  meaning  of  the  Code  of  Civ. 
Pro,  §  484,  subd.  1,  but  is  an  action  in  rem.  April,  1886,  Supm. 
a.  Erie  Co.  Sp.  T.,  Selkirk  v.  Wood,  ix.  141. 

Action  for  foreclosure  of  mortgage  on  real  property  is  not  an 

action  in  rem.  April,  1885,  Erie  Co.  Ct.,  Osborne  v.  Bandall, 
vii.  323. 

Parties.  So  far  as  mere  legal  r^hts  are  concerned,  the  only  proper 
parties  to  the  foreclosure  of  the  mortgage  are  the  mortgagor 
or  the  mortgagee,  and  those  who  have  acquired  rights  under 
them  subsequent  to  the  mortgage.  Jan.  1884,  Supm.  Ct.  1st 
Dept.,  Kent  v.  Popham,  vi.  336. 

• Plaintiff ;  intervening.  An  action  to  foreclose  a  mortgage  given 

by  a  corporation  to  a  trustee  as  security  for  bonds  issued  by  it. 


CIYIL  PEOCEDURE  REPORTS.  463 

should  usually  be  brought  by  such  trustee,  but  -where  he 
becomes  a  party  to  an  unlawful  proceedmg,  injurious  to  the 
rights  of  a  beneficiary,  the  latter  are  in  power  to  take  such 
action  for  their  own  vindication  and  protection  as  the  necssities 
of  the  case  require.  And  this,  although  the  trustee  is  not 
actuated* by  an  improper  motive.  August,  1884,  Siipm.  Ct.  N.  V. 
Co.  Sp.  T.,  United  States  Trust  Co.  v.  N.  Y.,  West  Shore  andBuflf. 
K.R.  Co.,  vi.  90. 

Judgment  creditor.      A  judgment  creditor  of  a  mortgagor's 

grantor  cannot  be  made  a  party  for  the  purpose  of  having  his 
judement  declared  subsequent  and  subordinate  to  the  mortgage. 
Jan.  1884,  Supin.  Ct.  \st  Dept.,  Kent  v.  Popham,  vi.366. 

' Prior  mortgagee.  Prior  mortgagee  may  be  made  party  defen- 
dant in  action  for  the  foreclosure  of  the  mortgage,  for  the 
purpose  of  determining  amount  due  on  his  mortgage,  although 
he  is  not  a  necessary  party.  August,  1883,  Supm.  Ct.  Oneida  Co. 
Sp.  T.,  Smith  v.  Davis,  iv.  158. 

Adverse  claimants.    Those  claims  adversely  to  plaintiff  and 

prior  to  mortgagor  are  not  proper  parties  to  action  to  foreclose 
mortgage.  March,  1884,  N.  Y.  C.  P.  Sp.  T.,  Meigs  v.  Willis,  v. 
106  ;  Jan.  1884,  Supm.  Ct.  1st  Dept.,  Kent  v.  Popham,  vi.  366  ; 
May,  1883,  Supm.  Ct.  Onondaja  Co.  Sp.  T.,  Keeler  v.  McNeirley, 
vi.  463. 

Note  on  Parties  Defendant  in  action  to  foreclose  mortgage. 

V.  108.  ■ 

Trying  title.  Title  of  party  claiming  under  a  deed  executed  before, 
and  recorded  after  mortgage,  cannot  be  tried  or  determined  in 
action  for  the  foreclosure  of  the  mortgage.  May,  1883,  Supm. 
Ct.  Onondaga  Co.  Sp.  T.,  Keeler  v.  McNeirley,  vi.  363. 

Where    defendant  claims  title  prior  and    paramount  to  that 

of  plaintiff  and  his  mortgagor,  complaint  should  be  dismissed. 
March,  1884,  N.  Y.  C.  P.  Sp.  T.,  Meigs  v.  WHlis,  v.  106, 

Receiver.  It  is  not  necessary,  in  an  action  to  foreclose  a  mortgage 
on  property  belonging  to  a  corporation,  to  serve  a  copy  of  the 
motion  papers,  etc.,  for  the  appointment  of  a  receiver,  on  the 
attorney-general.  Jan.  1884,  Supm.  Ct.  1st  Dept.,  Whitney  v. 
N.  Y.  and  Atlantic  R.  E.  Co.,  v.  118. 

Appointment  of.    The  practice  of  the  court  of  chancery  as  to 

the  appointment  of  receivers  in  foreclosure  actions,  stated.  3farch, 
1882,  Sup7n.  Ct.  Isi  Dept.,  United  States  Trust  Co.  v.  N.  Y.,  W. 
S.  and  Buff.  R.  R.  Co.,  is.  113. 

Fees  of.    Fees  of  referee  appointed  pendente  lite  are  the  same 

in  an  action  to  foreclose  a  mortgage  given  by  a  corporation  as 
where  the  mortgage  was  given  by  an  individiial,  and  are  gov- 
erned by  Code  Civ.  Pro.,  §  3320.    Id. 
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Judgment.  A  judgment  of  foreclosure  and  sale  is  a  final  judg- 
ment. May,  1882,  City  Ct.  Bkln.,  Barnard  v.  Onderdonk,  ii. 
294. 

Staying  execution  of.    What  undertakings  stay  execution  of 

judgment  of  foreclosure  and  sale  p Aiding  appeal  therefrom. 
Jan.  1883,  Supm.  Ct.  ith  Dept.,  Grow  v.  Snell,  iv.  334. 

Sale.  Purchaser  at  foreclosure  sale  not  relieved  from  purchase  be- 
cause distinct  buildings  were  sold  together,  where  that  was  the 
most  advantageous  mode  of  sale,  and  the  mortgagor  and  owner  of 
the  equity  of  redemption  had  notice  of  the  proceedings  and  did 
not  object.  Juue,  1881,  N.  Y.  C.  P.  Sp.  T.,  Wallace  v.  Feely, 
i.  126. 

The  provision  of  Code  Civ.  Pro.  §  1678,  that,  on  a  sale  of  real 

property  in  judicial  proceedings,  "  if  the  property  consists  of 
two  or  more  distinct  buildings,  .  .  they  must  be  sold  sepa- 
rately," is  merely  directory,  and  whether  or  not  such  a  sale  is 
proper  is  to  be  determined  by  the  circumstances  in  each  case.* 
Id. 

Keferee  to  sell ;  fees.  Fees  of  referee  to  sell  in  foreclosure  actions 
in  city  of  New  York  are  not  governed  by  the  Code  of  Civil 
Procedure  but  by  Laws  of  1869,  chap.  569,  ^§  1,  2,  as  amended  by 
Laws  of  1874,  chap.  192,  and  are  only  $10  and  disbursements, 
where  the  action  is  settled  after  advertisement  but  before  sale. 
May,  1881,  iV.  Y.  C.  P.,  Lockwood  r.  Fox,  i.  407.  But  see 
Maher  v.  O'Conner,  i.  158. 

Referee  to  sell  in  foreclosure  can  recover  for  his  services  no 

more  than  the  fee  prescribed  by  statute,  although  an  express 
agreement  to  pay  a  larger  sum  was  made.  March,  1884,  N.  Y. 
C.  P.,  Brady  v.  Kingsland,  v.  413. 

Constitutionality  of  Laws  of  1869,  chap.  569,  and  Laws  of  1874, 

chap.  192, — fixing  foes  of  referee  to  sell  in  foreclosure, — ques- 
tioned.    Id. 

Writ  of  possession.  The  power  of  the  court  to  give  possession  to 
the  purchaser  at  a  foreclosure  sale  by  a  writ  of  assistance  only 
extends  to  those  persons  who  are  parties  to  the  foreclosure  suit 
'  or  who  have  come  into  possession  under  or  with  the  assent  of 
those  who  are  jsarties,  subsequent  to  the  commencement  of  the 
suit.  Where  a  writ  of  assistance  is  improperly  granted,  the 
court  upon  motion  is  bound  to  correct  the  wrong.  April,  1885, 
iV.  F.  a  P.  Sp.  T.,  Meiggs  v.  WHlis,  viii.  125. 

• Where  the  complaint  in  an  action  for  the  foreclosure  of  a 

*  The  provision  of  the  Code  referred  to  was  amended  in  1881, 
subsequent  to  the  rendering  of  this  decision,  so  as  to  provide  that 
property  consisting  of  two  or  more  district  buildings,  etc.,  should 
*'  be  sold  separately  unless  otherwise  ordered  by  the  court." 
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mortgage  was  dismissed  as  to  a  defendant  because  he  claimed 
title  prior  and  paramount  to  the  plaiatiff  and  his  mortgagor, — 
Held,  that  ho  could  not  be  put  out  of  possession  by  a  writ  of 
assistance  issued  in  the  action.     Id. 
See  Costs  ;  Mobtoaqe  ;  Beceiveb  ;  Refeeee  ;  Sheriff. 

FOREIGN  CORPORATION. 

See  Association,   Unincobpobated  ;  Corpobation. 

FOREIGN  JUDGMENT. 
See  Jtjdgment. 

FOREIGN  WILL. 

See  Exbcutob  andAdministbatob  ;  SxjrrOoatb  ;  WiUi. 

FORMA   PATJPERIS. 

See  Infant  ;  Poor  Person  ;  Secoeity  for  Costs. 

FORMER  ADJUDICATION. 

Finding's.  Findings  on  issue  framed  under  section  970  of  the  Code 
of  Civil  Procedure,  not  conclusive  in  another  action  between 
same  parties,  unless  the  issues  were  raised  by  the  pleadings  and 
their  decision  was  necessary  to  the  determination  of  the  action. 
Nov.  1882,  N.  Y.  Super.  Ct,  Lorillard  v.  Clyde,  iu.  307. 

Foreign  judgment;  arrest.  Fact  that  defendant  in  action  on 
foreign  judgment  has  been  arrested  where  such  judgment  was 
recovered  does  not  prevent  his  arrest  here.  Sept.  1882,  N.  Y. 
Mar.  Ct.  Sp.  T.,  Carter  v.  Hoffman,  ii.  328. 

Judgment.  A  judgment  is  conclusive  upon  the  parties  thereto, 
only  in  respect  to  the  grounds  covered  by  it  ;  and  although  a 
decree  in  express  terms  purports  to  affirm  a  paifticular  fact  or 
rule  of  law,  yet  if  such  fact  or  rule  of  law  was  immaterial  to  the 
issue,  and  the  controversy  did  not  turn  upon  it,  the  decree  will 
not  conclude  the  parties  in  reference-  thereto.  To  determine 
whether  any  issue  in  an  action  was  decided  by  a  former  pro- 
ceeding the  substance  and  not  the  form  of  the  proceeding  must 
be  considered.  Nov.  1882,  N.  Y.  Sujjer.  Ct. ,  Lorillard  v.  Clyde, 
iii.  307. 

——  Against  defendant's  principal.    In  an  action  on  a  receiver's 

bond,  conditioned  that  he  shall  perform  his  trust  and  make  his 

payments  according  to  the  order  of  the  court,  proof  of  orders 

entered  upon  notice  to  the  receiver  and  after  he  has  been 

Vol.  X;— 30 
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heard,  directing  him  to  pay  a  certain  sum  to  the  plaintifif  and 
adjudginec  him  in  contempt  for  failure  so  to  do,  fixes  his  liability. 
May,  1883,  N.  Y.  Super.  CL,  Titus  v.  Fairchild,  iv.  418. 

Motion.  A  motion  is  barred  by  denial  of  a  prior  motion  for  the 
same  relief,  if  leave  to  renew  has  not  been  obtained.  May, 
1885,  Supm.  a.  Ulster  Co.  Sp.  T.,  National  Bank  of  Port  Jervis 
V.  Hansee,  vii.  350. 

Denial  of  motion  for  leave  to  issue  execution  when  motion 

unnecessary  will  be  assumed  to  be  on  that  ground,  when 
grounds  of  denial  do  not  appear.  N^ov.  1885,  City  Ct.  Bkly/i., 
Bullen  V.  Murphy,  viii.  266. 

Order ;  action  against  corporation.  An  order  directing  that  the 
issues  presented  by  the  answer  of  a  corporate  defendant  in  an 
action  on  its  promissory  note,  etc.,  be  tried,  does  not  prejudice 
the  plaintiff's  right  to  make  such  motion  in  regard  to  the  plead- 
ing as  he  may  be  advised.  April,  1884,  iV.  F.  C.  Ct.  Sp.  T., 
Beaumond  v.  Diecks,  etc.  Co.,  v.  274. 

Summary  proceedings.  Judgment  in  summary  proceedings  is  not 
i-es  adjudicatt  in  an  action  in  equity  to  set  aside  a  deed  given 
by  the  tenant  to  the  landlord.  June,  1884,  Supm.  Ct.  Oneida 
Co.  Sp.   T.,  Barnes  v.  Gillmore,  vi.  286. 

See  ExECtJTOE  and  Administratoe  ;  Staee  Decisis. 

FRAUD. 

What  is.  Purchases  made  with  intent  of  not  paying  are  fraudu- 
lently contracted,  and  the  debt  is  not  discharged  by  discharge  in 
bankruptcy.  June,  1884,  N.  Y.  C.  Ct.  Sp.  T.,  Kaufman  v.  Lind- 
ner, vi.  148. 

Where  a  statement  made  to  a  commercial  agency  is  untruthful, 

and  made  with  the  intent  to  deceive  persons  intending  to  con- 
sult it  and  rely  upon  it  in  their  dealings,  the  individuals  making 
it  have  perpetrated  a  fraud,  and  debts  contracted  by  them  in  re- 
liance thereon  are  cortracted  by  means  of  fi-audulent  represen- 
tations. Jan.  1885,  Supm.  Ct.  1st  Dept,  Victor  v.  Henlein, 
vii.  67. 

Instance  of  a  case  in  which  it  was  held  that  a  statement  made 

to  a  mercantile  agency  was  fraudulently  made,  and  that  goods 
bought  upon  credit  thereof  were  fraudulently  obtained.     Id. 

— —  To  sustain  an  action  for  damages  resulting  from  false  or  fraud- 
ulent rei^resentations,  the  representations  must  not  only  be 
false,  but  must  be  false  to  the  knowledge  of  the  party  making 
them.  Proof  thereof.  Dec.  1884,  N.  Y.  C.  a.,  Moorehead  v. 
Holden,  vii.  188. 

Proving.     Prior  to  the  amendment  of  1879,  of  Code  of  Civil  Proce- 
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dure,  section  549,  it  was  not  necessary  to  prove  frand  in  an 
action  to  recover  a  debt  fraudulently  contracted.  May,  1881, 
Snpm.  Ct.  1st  Dept,  Cohn  v.  Burnett,  i.  211 ;  Jwie,  1884,  N.  Y. 
C.  Ct,  S}.  T.,  Kaufman  v.  Lindner,  vi.  148. 

Since  the  amendment  to  the  Code,  the  issue  of  fraud  must  be 

proved,  il/ay,  1881,  Supm.  Ct.  Ist  'Dept.,  Cohn  v.  Burnett,  i.  211 ; 
May,  1885,  Supm.  Ct.  Ut  Dept.,  Sniffin  v.  Parker,  viii.  393. 

Effect  of.  Sale  and  delivery  of  goods  procured  by  fraud  pass  no 
title  to  fraudulent  vendee,  and  the  vendor  may  bring  action  of 
replevin  to  recover  possession  thereof.  June,  1882,  Super.  Ct. 
Buff.,  Delin  v.  Stohl,  ii.  222. 

If,  where  goods  were  sold  upon  a  credit  of  four  months,  the 

indebtedness  was  fraudulently  contracted,  the  terms  of  credit 
are  not  binding  upon  the  seller,  but  he  may  bring  an  action  for 
the  recovery  of  the  purchase  price  of  the  goods  in  the  same  man- 
ner as  if  no  agreement  for  any  period  of  credit  had  been  made. 
Jan.  1885,  Supm.  Ct.  1st  Dept.,  Victor  v.  Henlein,  vii.  67. 

Nature  of  action  for.  An  action  for  fraudulently  obtaining  signature 
to  bond  is  for  an  injury  to  property.  An  aggregation  of  damage 
in  such  case  is  not  necessary,  the  presumption  being  that  the 
plaintiff  will  be  obliged  to  pay  the  bond.  March,  1884,  N.  Y. 
Super.  Ct.,  De  Silver  v.  Holden,  vi.  121. 

An  action  to  recover  the  value  of  goods  sold  and  delivered  is  an 

action  on  contract,  notwithstanding  it  is  alleged  in  the  com- 
plaint that  the  sale  was  induced  by  false  representations.  It 
seems,  that  if  such  action  were  not  on  contract  it  would  be  for 
an  injury  to  personal  property.  Jan.  1886,  Supm.  Ct.  1st  Dept., 
Whitney  v.  Hirsch,  ix.  249. 

When  not  merged  in  judgment.  In  an  action  brought  prior  to  the 
amendment  of  section  549  of  the  Code  of  OivU  Procedure,  of 
1879,  to  recover  for  goods  sold  and  delivered,  where  an  order  of 
arrest  is  granted  on  the  ground  that  the  debt  was  fraudulently 
contracted,  the  fraud  is  not  merged  in  the  judgment.  June, 
1884,  N.  Y.  C.  Ct.  Sp.  T.,  Kaufman  v.  Lindner,  vi.  148. 

When  fraudulent  character  of  assignment  can  not  be  tried. 
Question  whether  assignment  of  claim  is  fraudulent  as  to 
creditors,  cannot  be  raised  or  determined  in  action  thereon. 
March,  1886,  Supm.  Ct.  5th  Dept.,  Willover  v.  First  National 
Bank  of  Olean,  x.  80. 

See  Abbest  ;  Assignment  fob  Benefit  of  Ceeditoes  ;   Execution 

AGAINST  THE  PeESON  ;  ImPBISONMENT. 

FRAUDS,  STATUTE  OF. 
Using,  to  defraud.    Court  of  equity  wUl  not  permit  the  statute 
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of  frauds  to  be  used  as  an  instrument  for  perpetrating  fraud. 
April,  1882,  Sujjm.  Ct.  4t.th  Dejyt.,  Sherman  v.  Scott,  ii.  366. 

What  contracts  within.  Agreement  of  factor  to  pay  for  goods  sold 
by  him,  for  which  his  customers  fail  to  pay,  is  not  within  the 
statute  of  frauds.  Oct.  1882,  JST.  Y.  Mar.  Ct.,  Schwab  v.  Elias, 
ii.  340. 

Contract  to  sell  land  through  amicable  foreclosure  of  mortgage 

which  has  been  partly  consummated  by  foreclosure  and  sale  is 
not  void  under  statute  of  frauds,  and  an  action  may  be  maintained 
to  recover  sum  agreed  to  be  paid  for  permitting  the  foreclosure. 
Oct.  1885,  Supm.  Ct.  1st  Dept.,  NcKenna  v.  Bolger,  viii.  127. 

As  determining  admissibility  of  evidence.  In  action  on  contract 
invalid  under  statute  of  frauds,  which  has  been  partly  performed, 
the  statute  is  not  a  standard  by  which  the  admissibility  of 
evidence  is  to  be  determined.  Jan.  1885,  Supm.  Ct.  ith  Dept., 
Porter  v.  Smith,  vii.  195. 

GENERAL   ASSIGNMENT. 
See  Assignment  fob  Benefit  of  Creditobs. 

GUARANTEE. 

See  AppEAii ;  Bond  ;  Undektaiing. 


GUARDIAN. 

Special  in  surrogate's  court.  Functions  of  special  guardian  ap- 
pointed by  surrogate  on  application  for  probate  of  will  ceases 
with  entry  of  surrogate's  decree  in  such  proceeding,  but  where 
he  represented  the  infant  on  appeal  from  a  decree  of  the  surro- 
gate and  no  guardian  ad  litem  was  appointed,  he  is  entitled  to 
compensation  for  his  services.  Such  compensation  cannot  be 
awarded  by  the  surrogate,  but  must  be  granted  by  the  appellate 
court.     May,  1883,  Surr.  Ct.  N.  Y.  Co.,  Estate  of  Hewitt,  iv.  57. 

On  sale  of  real  property.    When  failure  to  give  notice  of 

application  for  appointment  of  special  guardian  for  infants  in 
proceedings  for  sale  of  their  testator's  real  property  for  the  i^ay- 
ment  of  his  debts  does  not  affect  title  of  purchaser  at  sale  or 
excuse  him  from  completing  his  purchase.  March,  1885,  Suit. 
Ct.  N.  Y.  Co.,  Estate  of  Fenn,  viii.  206. 

Id.     It  seems,  that  where,  in  a  proceeding  to  procure  the  sale  of 

a  decedent's  real  estate,  for  the  payment  of  his  debts,  no  per- 
son applies,  on  the  return  day  of  the  citation,  for  the  appoint- 
ment of  a  special  guardian  of  infants  interested  therein,  the 
surrogate  should  appoint  one  on  his  own  motion.     Id. 

EjQTect  of  appointment.    When  an  intelligent  and  competent 
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person  is  appointed  special  guardian  of  a  minor  on  the  account- 
■  ing  of  an  executor,  testamentary  guardian  or  trustee,  the  decree 
made  binds  the  minor  as  much  as  it  would  an  adult.  Dec.  1884, 
Surr.  Ct.  Westchester  Co.,  Estate  of  Singer,  vi.  389. 

Id.     Where  a  guardian  appointed  for  the  infant  on  accounting 

neglects  to  protect  his  interest,  the  accounting  should  be  set 
aside.     Jmi.  1884,  Siqmi.  Ct.  Isi  Dept.,  Estate  of  Tilden,  vi.  15, 

Actions  by.  An  action  relating  to  the  personal  estate  of  an  infant 
can  only  be  brought  in  the  name  of  the  infant  by  his  guar- 
dian ad  litem,  appointed  for  that  purpose,  and  cannot  be  brought 
by  his  general  guardian  as  such.  April,  1886,  JV.  Y.  Super.  Ct. 
-ZV.  Y.  Co.  Sp.  T.,  Buermann  v.  Buermann,  ix.  146. 

An  action  may  be  brought  by  general  guardian  in  his  own 

name  to  recover  a  debt  due  to  his  ward.  August,  1886,  If.  Y. 
a  P.  Sp.  T.,  Harnett  v.  Morris,  x.  223. 

Where  a  bond  and  mortgage  was  assigned  to  the  general  guar- 
dian of  certain  infants,  as  such,  and  was  a  part  of  their  personal 
estate, — Held,  that  an  action  for  their  foreclosure  was  properly 
brought  by  said  guardian  in  her  own  name  ;  that  she  was  a 
trustee  of  an  express  trust,  and  it  was  not  necessary  to  sue  in  the 
name  of  the  infants  by  a  guardian  ad  litem.  May,  1886,  Supm. 
Ct.  1st  Dept.,  Bayer  v.  Phillips,  x.  227. 

Judgment  recovered  by;  enforcement  of,  by  infant.  Where  a 
judgment  was  recovered  by  a  general  guardian  of  two  infants, 
in  his  own  name,  and  his  wards  afterwards  applied  for  leave  to 
issue  an  execution  upon  proof  that  he  had  died  ;  that  they  were 
then  of  age  ;  that  the  judgment  was  wholly  unpaid  and  unsatis- 
fied, and  no  execution  had  been  issued  thereon,  and  that  the 
debtor  Lad  acquired  property  out  of  which  it  could  be  satisfied, 
— Held,  that  the  motion  should  be  granted.  Aug.  1886^  iV.  Y. 
C.   P.  Sp.  T.,  Harnett  v.  Morris,  x.  223. 

Sale  of  property  by.  Where  a  general  guardian  of  infants  procured 
a  judgment  decreeing  the  foreclosure  and  sale  of  certain  real 
property  under  a  mortgage  assigned  to  her  as  such  guardian,  and 
which  formed  a  part  of  the  infant's  personal  estate,  and  on  the 
sale  iJurchased  the  same,  and  a  deed  thereof  was  executed  to  her 
in  her  individual  name  as,  general  guardian, — Held,  that  under 
these  circumstances  she  had  a  right  to  sell  the  property  without 
obtaining  an  order  of  the  court.  May,  1886,  Supm.  Ct.  1st  Dept., 
Bayer  v.  Phillips,  x.  227, 

Kemoval  of,  A  testamentary  guardian  can  be  removed  only  where 
a  testamentary  trustee  can  be  removed.  July,  1885,  Surr.  Ct. 
JV.  Y.  Co.,  Ill  re  King,  viii.  159,  n<,te. 

One  who  is  a  lawful  incumbent  of  the  officer  of  guardian,  either  by 
appointment  of  lihe  surrogate  or  by  virtue  of  a  testamentary 
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.  provision,  cannot  be  removed  by  the  surrogate  until  such  facts 
and  circumstances  are  shown  as  furnish  statutory  warrant  for 
his  supersession.  Id. ;  April,  1886.  Suit.  Ct.  N.  Y.  Co.,  Estate 
pi  Corn,  ix.  243. 

■ Instance  of  a  case  in  which  it  was  held  that  a  guardian  was  not 

guilty  of  such  misconduct  as  would  warrant  her  removal.  July, 
1885,  Surr.   Ct.  N.  Y.  Co.,  In  re  Eang,  159,  note. 

Instance  of  a  case  in  which  it  was  held  that  the  surrogate  had 

not  power  to  revoke  letters  of  guardianship  of  an  infant's  per- 
son or  estate,  or  direct  that  infant's  mother  be  associated  with 
*  him.     April,  1886,  Surr.  Ct.  N.   Y.  Co.,  Estate  of  Com,  ix.  243. 
See  Costs  ;  Guabdian  ad  litem  ;  Intant. 

GTTARDIAN  AD  LITEM. 

Appointment  of;  for  infant  plaintiff;  jurisdictional.  Provisions 
of  Code  of  Civil  Procedure  requiring  appointment  of,  before  sum- 
mons issued  in  name  of  infant  plaintiff,  are  mandatory,  and, 
therefore,  jurisdictional.  Feb.  1886,  Co.  Ct.  Erie  Co.,  Imhoff  v. 
"Wurtz,  ix.  48. 

If  not  ai^ijointed  for  infant  plaintiff  he  is  not  proji^rly  in  court 

and  his  complaint  must  be  dismissed.     Id. 

Action  relating  to  infant's  personal  estate  can  only  be  brought 

in  his  name  by  guardian  ad  litem.  April,  1886,  N.  Y.  Super. 
Ct.  Sp.  T.,  Buermaa  v.  Baerman,  is.  146.  Contra,  Aug.  1886,  N. 
Y.  C.  P.  Sp.  T.,  Harnett  v.  Morris,  x.  223  ;  May,  1886,  Supm. 
Ct.  1st  Dept,  Bayer  v.  Phillips,  x.  227. 

■ Id. ;  not  made  nunc  pro  tunc.  Motion  that  an  order  appoint- 
ing guardian  ad  litem  of  infant  plaintiff  be  granted  and  filed  with 
the  usual  petition,  consent  and  affidavit  nunc  pro-  tunc,  cannot 
be  granted  after  dismissal  of  action.  Feb.  1886,  County  Ct.  of 
Erie  Co.,  Imhoff  v.  Wurta,  ix.  48. 

For  infant  defendant ;  on  whose  motion.    A  guardian  ad  litem 

for  an  infant  defendant,  whether  he  be  under  or  over  the  age  of 
f  oTirteen  years,  may  be  appointed  by  the  court  on  the  application 
of  the  plaintiff  in  the  action,  where  the  infant,  being  a  non- 
resident of  the  State,  has  been  duly  served  by  publication,  and 
it  appears  that  he  has  no  general  or  testamentary  guardian  or 
guardian  aJ  litem,  and  that  he  has  not  appeared  in  the  action. 
Nov.  1885,  Supjn.  a.  JST.  Y.  Co.  Sp.  T.,  Mace  v.  Scott,  viii.  200. 

= —  Id. ;  in  proceedings  for  partition.  In  proceedings  for  the  par- 
tition of  land  by  petition  under  the  Be  vised  Statutes,  jurisdiction 
was  acquired  of  an  infant  by  the  appointment  of  a  guardian  in  the 
first  instant,  upon  notice  to  the  infant  or  his  general  guardian. 
March,  1881,  Ct.  Ajyp.,  Ingersoll  v.  Mangam,  i.  151. 
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In  surrogate's  court.  Before  passage  of  act  authorizing  ap- 
pointment of  guardian  by  surrogate  for  infants  on  accounting  of 
executors,  etc.,  surrogate  could  and  was  obliged  to  appoint  guar- 
dian ad  litem  for  them.  Jan.  1884,  Siipm.  Ct.  1st  Dept,  Estate 
of  Tilden,  vi.  15. 
On  appeal  from  surrogate's  decree.  If,  on  appeal  from  sur- 
rogate's decree,  admitting  will  to  probate,  interests  of  infants  re- 
quire protection,  the  appellate  court  should  appoint  a  guardian 
ad  litem.  May,  1883,  Surr.  Ct.  N.  Y.  Co.,  Estate  of  Hewitt, 
iv.  57. 
Appearance  of  infant  by ;  cures  defects.  Appearance  of  infent  by 
guardian  ad  litem  cures  defects  in  the  service  of  the  summons ; 
and  is  sufficient  to  give  the  court  jurisdiction.  Feb.  1884,  Supm. 
Ct.  N.  Y.  Co.  Sp.  T.,  Thistle  v.  Thistle,  v.  43. 

Does  not  give  jurisdiction.    Without  personal  service  of  the 

summons  in  an  action  upon  an  infant  under  the  age  of  fourteen 
years,  the  court  is  without  the  jurisdiction  to  ajiiJoint  a  guar- 
dian ad  litem  for  him  ;  and  the  voluntary  appearance  of  a  guar- 
dian ad  litem  ajjpointed  without  personal  service  does  not  give 
the  court  jurisdiction.  March,  1881,  Ct.  App.,  Ingersoll  v. 
Mangam,  i.  151. 
Must  be  competent  and  responsible.  Guardian  ad  litem  must 
be  both  a  competent  and  a  responsible  person.  May,  1882,  N. 
Y.  Mar.  Ct.  Sp.  T.,  Kleinpeter  v.  Enell,  ii.  21  ;  May,  1882,  N. 
Y,  Mar.  Ct.  Cham.,  In  re  Daily,  ii.  22,  note ;  May,  1884,  iV.  Y. 
Super.  Ct.,  Muser  v.  Lewis,  vi.  135. 

Appointment  of  guardian  ad  litem  not  set  aside  because  petition 

states  that  the  guardian  is  wholly  destitute  of  pecuniary  means  ; 
except  sufficient  to  provide  for  the  daily  necessities  of  herself 
and  the  infant.  March,  1884,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Hayes 
V.  Second  Ave.  E.  R.  Co.,  v.  155. 
Consent  necessary.  An  order  appointing  a  guardian  ad  litem  is 
irregular,  when  the  consent  of  the  person  named  as  guardian  to 
act  as  such  is  not  acknowledged,  and  should  be  set  aside,  and  an 
action  brought  by  the  guardian  under  such  appointment  should 
be  dismissed.  June,  1883,  Supm.  Ct.  Oneida  Co.  Sp.  T.,  Cole  v. 
McGarvey,  vi.  305. 
Bond.  Where  the  purchasers  at  a  sale  under  judgment  in  an  action 
for  foreclosure  sought  to  be  relieved  from  their  purchases  on 
the  ground  that  an  infant  defendant  under  the  age  of  fourteen 
years  had  been  served  without  the  State,  and  that  the  bond  of 
his  guardian  ad  litem  was  given  to  the  defendant  instead  of  the 
peoi)le  of  the  State, — Held,  that  the  objection  should  be  over- 
ruled, and  the  motion  denied.  Feb.  1884,  Supm.  Ct.  N.  Y.  Co. 
Sp.  T.,  Thistle  v.  Thistle,  v.  43. 
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Compensation.  Compensation  of  a  guardian  ad  litem  in  an  equitable 
action  is  not  dependent  upon  any  provisions  of  the  Code  ;  tlie 
court  has  an  inherent  and  well  established  authority  to  ai^^ard  to 
the  creditor  such  compensation  as  seems  to  be  reasonable,  to  be 
paid  out  of  the  subject  matter  of  the  action  ;  and  such  compen- 
sation should  be  considered  as  independent  of,  and  forming  no 
pai't  of  the  extra  allowance  provided  for  in  section  3252  et  seq. 
of  tlie  Code.     Od.  1883,  Supm.  Gt.  Isl  Dept.,  Weed  v.  Paine,  iv. 

305. 

See  Costs  ;  Infant. 

HABEAS  CORPUS. 

Petition  for.  The  failure  to  state  in  a  petition  for  a  habeas  corpus 
that  the  person  in  whose  behalf  the  writ  is  applied  for  is  not 
detained  by  virtue  of  a  final  order  of  a  competent  tribunal, 
made  in  a  special  proceeeding,  or  of  an  execution  or  precept 
issued  upon  such  order,  is  a  fatal  defect.  Ja)i.  1884,  Supia.  Gt. 
Onondaga  Co.  Sp.  T.,  People  ex  rel.  Hoyle  v.  Osborne,  vi.  299. 

By  whom  issued.  A  petition  by  a  wife  living  separate  from  her  hus- 
band, for  a  habeas  corpus  for  the  purpose  of  removing  her  minor 
child  from  the  custody  to  which  it  had  been  committed  by  its 
father  and  to  have  it  committed  to  her,  should  be  presented  to  the 
court,  and  the  writ  should  be  issued  by  the  court ;  a  judge  at 
chambers  cannot  issue  it.  Jan.  1884,  Supm.  Ct.  Onondaga  Co. 
Sp.  T.,  People  ex  rel.  Hoyle  v.  Osborne,  vi.  299. 

"Who  discharged  on.  A  person  committed  for  civil  contempt  of  an 
order  which  fails  to  adjudge  that  the  right  or  remedy  of  a  party 
to  the  action  was  impaired,  impeded,  etc.,  may  be  discharged 
from  imprisonment  thereunder  on  habeas  carpus.  March,  1886, 
Supm.  Ct.  1st  Dept.,  Swenarton  v.  Shupe,  ix.  402. 

HEIRS. 

Heirs  are  respectively  liable  for  the  debts  of  their  decedent  to  the 
extent  of  the  estate  which  descended  to  them,  and  their  liability 
can  be  enforced,  either  by  charging  the  estate,  if  it  has  not  been 
aliened,  or  if  it  has,  and  the  creditors  so  elect,  by  charging  the 
heirs  personally;  but  the  heirs  are  not  under  any  circumstances 
liable  for  debts  incurred  by  the  executors.  Feb.  1885,  Supm. 
Ct.  N.  Y.  Co.  Sp.  T.,  Hay  ward  v.  McDonald,  vii.  100. 
See  Aui:n8  ;  Sxtkbogate's  Coukt  ;  WnjiiS. 

HIGHWAY  COMMISSIONERS. 

An  equitable  action  cannot  be  maintained  to  set  aside  the  proceed- 
ings of  highway  commissioners  for  the  opening  of  a  road,  on  the 
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ground  that  one  of  the  applicants  therefor  was  a  juror  in  the 
proceeding  ;  the  remedy  is  by  certiorari,  and  if  the  fact  that  the" 
applicant  and  the  juror  were  the  same  person  did  not  clearly 
appear  from  the  return,  that  fact  could  be  shown  by  affidavit. 
March,  1886,  Stipm.  Ct.  Orange  Co.  Sj).  T.,  Buckley  v.  Drake, 
ix.  336. 

HIGHWAYS. 

Railroads.    Railroads  are  public  highways,     Oct.  1882,  Supm.  Ct. 

IstDept.,  People  v.  N.  Y.  Cent.  &.H.  R.  R.  R.  Co.,  iii.  11. 
See  Highway  Commissioners  ;  Stbeets. 

HUSBAND  AND  WIFE. 

Marriage.  Marriage  is  a  status  which  cannot  be  put  off  at  the 
pleasure  of  the  parties.  April,  1886,  Supm.  Ct.  Orange  Co.  Sp. 
T.,  Rundle  v.  Van  Inwegan,  ix.  328. 

Domicile.  A  wife  may  acquire  a  domicile  separate  from  that  of  her 
husband,  and  where  they  separate  and  agree  to  live  apart  the 
wife's  domicile  cannot  be  drawn  to  that  of  her  husband's. 
Id. 

Services  by  wife  when  performed  for  husband.  Instance  of  a 
case  in  which  it  was  held  tliat  services  performed  by  a  wife  were 
performed  by  her  on  account  of  her  husband,  and  tliat  she 
could  not  recover  therefor  in  her  own  right.  May,  1883,  Supm. 
Ct.  M  Dept.,  Snyder  v.  Snyder,  iv.  370. 

Joinder  of  husband  in  action  against  wife.  A  married  woman 
cannot  be  sued  alone,  except  in  regard  to  her  separate  property. 
2fov.  1881,  Su2y7n.  Ct.  Genesee  Co.  Sp.  T.,  Fitzsimons  v.  Harring- 
ton, i.  360.  May,  1881,  Supm.  Ct.  Livingston  Cir.,  Fitzgerald  v. 
Quann,  i.  273. 

The  rule  as  to  joinder  of  husband  in  actions  against  wife,  and 

the  reason  therefor,  stated.     Id. 

Tort.     Husband  is  proper  party  defendant  in  action  against 

wife  for  her  personal  tort.  Nov.  1881,  Supm.  Ct.  Genesee  Co.  Sp. 
T.,  Fitzsimons  v.  Harrington,  i.  360  ;  May,  1881,  Supm.  Ct. 
Livingston  Cir.,  Fitzgerald  v.  Quann,  i.  273  ;  March,  1878,  N.  Y. 
Mar.  Ct.  Sp.  T.,  Ho£&Ban  v.  Lachman,  i.  278,  note;  May,  1878, 
Supm.  Ct.  N.  Y.  Co.,  Berrien  v.  Steel,  i.  279,  note.  Contra,  May, 
1881,  Supm.  Ct.  Livingston  Cir.,  Fitzgerald  v.  Quann.  i.  273  ; 
July,  1883,  Supm.  Ct.  Oneida  Co.  Sp.  T.,  Laude  v.  Smith, 
vi.  51. 

Id.    In  an  action  against  a  married  woman  for  her  personal 

tort,  the  husband  must  be  joined  ;  she  may  defend  alone,  but 
cannot  in  such  an  action  be  sued  alone.     Nov.  1881,  Supm.   CL 
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Genesee  Co.  Sp.  T.,  Fitzsimons  v.  Harrington,  i.  360.  Jan. 
1884,  JSf.  Y.  Super.  Q.,  Matter  of  Maug,  v.  162. 

Id.     Husband  not  be  joined  with  wife  in  action  for  her  tort, 

affecting  her  separate  property,  or  connected  with  or  arising 
from  the  management  or  control  of  her  business.  June,  1883, 
If.  Y.  Super,  a.  Sp.  T.,  Muser  v.  Miller,  iii.  388;  Ju'y,  1883, 
Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  People  ex  rel.  Miller  v.  Davidson, 
iii.  389,  note. 

Id. ;  slander.      In  an  action  against  a  married  woman  for 

slander,  her  husband  cannot  properly  be  made  a  party  defend- 
ant. Julj/,  1883,  Supm.  Ct.  Oneida  Co.  Sp.  T.,  Laude  v.  Smith, 
vi.  51. 

:  Id. ;  conversion.    In  an  action  against  a  married  woman  for 

the  conversion  of  stolen  goods  received  while  carrying  on  a 
separate  business,  the  husband  is  a  necessary  party  defendant ; 
as  the  wife  never  acquired  any  jsroperty  in  the  goods.  May, 
1884,  N.  Y.  Super.  Ct.,  Muser  v.  Lewis,  vi.  135. 

Liability  of  husband  for  acts  of  wife.  It  is  only  as  regards  the 
deeds  committed  by  a  wife  in  the  management  and  control  of 
her  property  provided,  that  the  common  law  rule  as  to  the 
liability  of  her  husband  is  changed.  May,  1884,  N.  Y.  Super. 
Ct.,  Muser  v.  Lewis,  vi,  135. 

Action  by  wife  against  husband.  A  wife  may  maintain  an  action 
against  her  husband  for  assault  and  battery  ;  and  an  order  of 
arrest  may  be  granted  therein.  Ja7i.  1882,  Supm.  Ct.  1st  Dept., 
Schultz  V.  Schultz,  ii.  282.* 

Separate  maintenance.  Wife,  to  obtain  a  separate  maintenance, 
must  establish  a  case  which  would  entitle  her  either  to  a  separa- 
tion or  a  divorce.  Oct.  1882,  Supm.  Ct.  1st  Dept.,  Eamsden  v. 
Kamsden,  ii.  416. 

See  Contempt  ;  Divobce  ;  Doweb  ;  Married  Womak  ;  Parti- 
tion. 

IMPEISONMENT. 

Within  jail  liberties.  Imprisonment  within  the  jail  liberties  of  a 
jaU.  has  a  fixed  and  well  defined  legal  signification ;  it  cannot 
now,  and  never  could  have  resulted  but  from  one  course  of  pro- 
cedure, and  that  way  was,  and  is,  for  the  person  imprisoned, 
whether  under  an  order  of  arrest  or  execution  against  the 
person,  to  give  the  sheriff  having  him  in  custody  under  an  order 
of  arrest,  an  undertaking  in  a  penalty  of  t-v^ice  the  sum  in  which 
the  sheriff  was  required  to  hold  him  to  baU,  or  if  he  is  in  cus- 
tody under  an  execution,  then  a  bond  in  a  penalty  twice  the 


♦  Reversed  without  opinion,  89  N.  Y.  644. 
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sum  directed  to  be  collected  by  the  execution.  Sept.  1886,  Stipm. 
a.  N'.  Y.  Co.  Sp.  T.  People  ex  rel.  Lust  v.  Grant,  x.  158. 

Discharge  of  insolvent  debtor  from.  Where  the  statement  of  an 
insolvent  debtor  in  his  aflSdavit  upon  an  application  for  his  dis- 
charge from  imprisonment  under  execution  that  he  had  not  in 
any  manner  disposed  of  his  property  with  a  view  to  the  future 
benefit  of  himself  and  his  family,  or  with  an  intent  to  injure  or 
defraud  any  of  his  creditors,  was  not  true,  his  application  should 
not  be  denied.  Jan.  1886,  Sapm.  Ct.  1st  DepL,  la  re  Howes, 
ix.  17. 

An  insolvent  debtor  imprisoned  in  a  civil  action  to  recover  from 

him  moneys  belonging  to  the  plaintiff  converted  by  the  debtor  to 
his  own  use,  upon  complying  with  sections  2188  el  seq.  of  the 
Code  of  Civil  Procedure,  is  entitled  to  be  discharged  from  im- 
prisonment ;  the  money  appropriated  by  him  was  not  his  own 
but  that  of  the  plaintiff,  notwithstanding  a  part  of  it  was  wrong- 
fully obtained.  June,  1885,  Supm.  Ct.  JST.  Y.  Co.  Sp.  T.,  In  re 
Caamano,  viii.  29/ 

In  such  a  case,  it  seems,  that  if  the  debtor  disposed  of  a  portion 

of  the  plaintiff's  property,  for  the  future  benefit  of  himself 
or  family,  he  cannot  be  discharged.  The  btirden  of  proving 
such  a  disposition  of  the  property  would  be  on  the  creditor. 
Id. 

A  judgment  debtor,   imprisoned  by  virtue  of  an  execution 

issued  on  a  judgment  for  money  obtained  by  him  by  fraud,  who 
has  used  such  money  in  maintaining  himself  and  family,  know- 
ing that  his  creditor  will  thereby  be  the  loser,  is  deemed  to  have 
disposed  of  such  money  with  intent  to  defraud  the  creditor,  and 
cannot  be  discharged  from  imprisonment  pursuant  to  sections 
2200  etseq.  of  the  Code  of  Civil  Procedure.  Aug.  1885,  N.  Y. 
C.  P.  Sp.  T.,  In  re  Lowell,  viii.  5. 

Instance  of  a  case  in  which  it  was  held,  upon  an  application  by 

an  insolvent  debtor  imprisoned  under  an  execution,  for  his  dis- 
charge from  imprisonment,  that  his  proceedings  has  not  been 
just  and  fair,  and  that,  therefore,  his  application  should  be  denied. 
Id.  ;  Jan.  1886,  Supm.  Ct.  1st  Dept.,  In  re  Howes,  ix.  17. 

Discharge  from,  under  Code  Civ.  Pro.  §  111 ;  statute  is  con- 
stitutional. Section  111  of  the  Code  of  Civil  Procedure, 
as  enacted  by  Laws  of  1886,  chapter  672, — limiting  the  period 
that  a  debtor  may  be  imprisned  on  civil  process, — is  constitu- 
tional. Sept.lS%%,  Supm.  Ct.  N.  Y.  Co.  Sp.  T..  People  ex  rel. 
.  Lust  V.  Grant,  x.  158  ;  June,  1886,  Supm.  Ct.  N.  Y.  Co.  Sp.  T., 
People  ex  rel.  MacDonald  v.  Grant,  x.  171. 

Construction.     Section   111  of  the  Code  of  Civil  Procedure, 

as  being  an  humane  and  remedial  provision,  should  be  liberally 
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constructed.  Sept.  1886,  Supm.  Ct.  N.  F.  Co.  Sp.  T.,  People  ex 
rel.  Lust  v.  Grant,  x.  158. 

— —  When.  After  the  expiration  of  the  periods  specified  in  section 
111  of  the  Code  of  Civil  Procedure,  it  becomes  the  active  duty 
of  the  sheriff  to  discharge  all  persons  so  imprisoned,  without 
condition  or  exception,  from  his  custody  without  formal  appli- 
cation. Sept.  1886,  Supm.  N.  Y.  Go.  Sp.  T.,  People  ex  rel.  Lust 
V.  Grant,  x.  158  ;  June,  1886,  S'tpm.  Gt.  K  Y.  Go.  Sp.  T.,  People 
ex  rel.  Kierman  v.  Grant,  x.  172,  note. 

", — ■  Who.  Section  111  of  the  Code  of.  Civil  Procedure  relates  to 
persons  detained  on  final  process,  and  not  to  those  held  under 
orders  of  arrest  issued  before  a  judgment  in  an  action,  and  there- 
fore a  person  imprisoned  under  an  order  of  arrest  cannot  be  dis- 
charged therefrom  under  said  section.  June,  1886.  Supm.  Ct.  N. 
Y.  Co.  Sp.  T„  People  ea;  reZ.  Roddingt?.  Grant,  X.  174,  note;  June, 
1886,  Supm.  Gt.  Erie  Go.  Sp.  T.,  N.  Y.  C.  &  H.  Ky.  R.  R.  Co.  v. 
Shepherd,  x.  153  ;,  Sept.  1886,  N.  Y.  G.  Gt.  Sp.  T.,  Warshauer  v. 
Webb,  X.  169.  Contra,  Sept.  1886,  Supm.  a.  N.  Y.  Go.  Sp.  T., 
People  ex  rel.  Ljist  v.  Grant,  x.  158. 

Id.  One  imprisoned  under  an  order  of  arrest  may  be  dis- 
charged under  section  111  of  the  Code  of  Civil  Procedure, — which 
limits  the  time  that  a  person  may  be  imprisoned  within  the 
prison-walls  or  the  jail  liberties  of  any  jail  under  an  execution 
or  other  mandate,  etc.,  in  a  civil  action.  Sept.  1886,  Supm.  Ct.  N'. 
Y.  Go.  Sp.  T.,  People  ex  rel.  Lust  v.  Grant,  x.  158, 

■ Id. ;  contempt.    A  person  imprisoned  for  contempt  other  than 

a  contempt  consisting  in  failure  to  pay  counsel  fee  and  alimony 
in  a  matrimonial  action,  is  not  entitled  to  his  discharge  from  im- 
prisonment either  within  the  jail  or  within  the  jail  liberties, 
under  section  111  of  the  Code  of  Civil  Procedure.  June,  1886, 
Supm.  Ct.  JSr.  Y.  Go.  Sp.  T.,  In  re  Berry,  x.  173,  note;  July,  1886, 
Supm.  Gt.  N.  Y.  Co.  Sp.  T.,  People  ex  rel.  Borst  v.  Grant  x. 
173 ;  Sept.  1886,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  People  ex  rel.  Lust 
T.  Grant,  x.  158. 

Mandate.    The  word  "  mandate  "  in  section  111  of  the  Code  of 

Civil  Procedure  is  used  in  the  same  connection  and  sense  as  the 
word  execution,  and  the  language  clearly  contemplates  that 
each  has  reference  to  enforcing  the  payment  of  amounts  already 
>estabUshed.  June,  1886,  Supm.  a.  N.  Y.  Co.  Sp.  T.,  N.  Y.  C. 
&  H.  E.  R.  R.  Co.  V.  Shepherd,  x.  153.  To  same  effect,  SepU 
1886,  N.  Y.  C.  Ct.  Sp  T.,  Warshauer  v.  Webb,  x.  169. 
See  Abbest  ;  Bail  ;  Execution  against  the  Peeson. 
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INFANT. 

Actions  against ;  service ;  residence.  For  the  purpose  of  deter- 
mining the  place  of  residence  of  an  infant  under  the  provisions 
of  the  Code  of  Civil  Procedure,  allowing  service  of  the  summons 
iu  an  action  by  publication,  that  of  the  mother  having  the  care, 
custody  and  control  of  the  child  must  be  regarded  as  that  of 
the  chUd.  July,  1884,  Supm.  Gt.  Utica  Go.  Sp.  T.,  Syracuse 
Savings  Bank  v.  Burton,  vi.  216. 

Id.     The  provisions  of  the  Code  of  Civil  Procedure  relating  to 

the  service  of  a  summons-  in  an  action  upon  a  non-resident  or 
one  "whose  residence  is  unknown,  is  equally  applicable  to  an 
infant  as  to  •a  adult.     Id. 

Id.    The  summons  in  an  action  must  be  served  upon  an  infant 

defendant  in  one  of  the  modes  provided  by  statute,  in  order  to 
confer  upon  the  court  jurisdiction  of  the  person,  and  give  it 
authority  to  appoint  a  guardian  ad  litem  to  enable  the  defendant 
to  appear  and  defend  the  action.     Id. 

• Id.     Where  an  order  for  the  service  of  the  summons  in  an 

action  upon  infant  defendant,  by  publication  was  made  upon  a 
complaint  showing  a  good  cause  of  action  against  such  defend- 
ants, and  an  affidavit  alleging  that  the  infants  resided  "with 
their  mother  in  New  Bedford,  in  the  State  of  Massachusetts," 
and  were  then  th.ere,-^Held,  that  purchasers  of  property  sold 
under  a  judgment  recovered  therein  should  not  be  excused 
from  taking  title,  on  the  ground  that  one  of  the  infants  so 
served,  who  had  appeared,  had  a  guardian  ad  litem  appointed 
and  defended  the  action,  was  at  the  time  of  the  service  tempo- 
rarily within  the  State.     Id. 

Id.     It  is  no  answer  to  an  objection  that  a  summons  was  not 

served  pei^sonally  on  an  infant  that  he  is  of  such  tender  age  that 
he  could  derive  no  benefit  therefrom.  March,  1881,  Gt.  App,, 
Ingersoll  v.  Mangam,  i.  151. 

■ Id.    Infant  defendant  under  the  age  of  fourteen  years  must,  in 

all  actions  other  than  for  partition,  be  served  with  the  summons 
either  personally  or  in  a  constituted  mode  in  the  case  prescribed. 
Service  alone  either  on  the  infant  or  its  father,  mother  or 
guardian  or  other  person  mentioned  in  the  Code  of  Civil  Proce- 
dure, section  426,  does  not  constitute  personal  service.     Id. 

Id.  "Without  such  personal  service  the  court  is  without  juris- 
diction to  grant  an  order  appointing  a  guardian  a'l  litem.     Id. 

• Appearance.    Appearance  of  infant  by  guardian  ad  litem  does 

not  cure  defect  in  service  of  summons.  Id.  GorUra,  Supm.  Gt. 
1st  Dept.  Feb.  1884,  Thistle  v.  Thistle,  v.  43. 

Id.    When  the  service  has  been  in  fact  made,  in  a  manner  pro- 
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vided  by  statute,  and  the  infant  has  appeared  and  answered,  by 
which  material  issues  have  been  mac!e,  and  they  have  been  tried 
and  determined  by  a  court  of  competent  jurisdiction,  it  is  too  late 
to  challenge  the  truth  of  the  affidavit  conferring  jurisdiction  up- 
on the  court  or  of  the  infant's  Own  sworn  statement  affirming  the 
truth  of  such  affidavit,  July,  1884,  Snpm.  Ct.  Utica  Co.  Sp.  T,, 
Syracuse  Savings  Bank  v.  Burton,  vi.  216. 

Action  by;  in  forma  pauperis.  An  infant  suing  by  his  guardian 
adUtem,  may  prosecute  in /orTW'Z pauperis,  March,  1884,  S.ipm. 
Ct.  N.  Y.  Co.  Sp.  T.,  Hayes  v.  Second  Ave.  E.  R  Co.,  v.  155  ; 
1884,  Ct.  App.,  Erickson  v.  Poey,  v.  379  ;  May,  1884,  Supm.  Ct. 
Ulster  Co.  Sp.  T.,  Hotaling  ?;.  McKenzie,  vii.  320;  Aug.  1832, 
City  Ct.  Bklyn.,  Nichols  v.  Cammann,  ii.  375  ;  Aug.  1883,  Supm. 
Ct.  Kings  Co.  Sp.  T.,  Irving  v.  Garrity,  iv.  105.  Contra,  May, 
1882,  N.  Y.  Mar.  Ct.  Sp.  7.,  Kleinpeter  v.  EneU,  ii.  21  ;  May, 
1882,  JSr.  Y.  Mar.  Ct.  Cham.,  In  re  Daily,  ii.  22,  note. 

When  properly  brought  by  guardian  ad  litem.    An  action  to 

recover  money  or  personal  property  belonging  to  an  infant  who 
has  a  general  guardian,  is  properly  brought  in  the  name  of  the 
infant  by  his  guardian  ad  litem.  1883,  Ct.  App. ,  Segelken  v. 
Meyer,  v.  1. 

Judgment  recovered  by  guardian.  After  infants  become  of  age, 
they  may  enforce  a  judgment  recovered  by  their  general  guar- 
dian as  such  during  their  minority  in  his  own  name.  A  ug.  1886, 
N.  Y.  C.  P.  Sp.   T.,  Harnett  v.  Morris,  x.  223. 

See  ExECUTOB  and  Ajdministeator  ;  Guardian  ;  Guardian  ad  IiItem  ; 
Surrogate's  Court. 

IN  FORMA  PAUPERIS. 

See  Infant  ;  Pooe  Person. 

INJUNCTION. 

Jurisdiction  to  grant.  Where  the  judge  granting  an  injunction  has 
power  to  determine  the  application,  and  to  act  further  in  the 
premises,  after  having  determined  that  plaintiff  is  entitled  to 
some  sort  of  injunctive  relief,  jurisdiction  attaches  to  the  order 
as  made,  though  its  terms  are  broader  than  are  justified  by  the 
proof.  Feb.  1885,  N.  Y.  Super.  Ct.  Sp.  T.,  Eoosevelt  v.  Edson, 
vii.  5. 

By  whom  granted.     In  New  York  city  an  exparte  injunction 

may  be  granted  by  a  judge  of  the  court  of  common  pleas  in  an 
action  in  the  superior  court.  So  held,  in  action  brought  under 
Laws  of  1831,  chap.  531.     Id. 

When  granted ;   in  action  between  partners.    Where  a  paper 
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publislied  by  a  firm  was  the  individual  property  of  one  of  the 
partners  and  the  partnership  is  brought  to  an  end  by  a  disagree- 
ment of  the  parties,  the  owner  of  such  paper  cannot  be  restrained 
fioTn  continuing  its  publication  on  his  own  account.  March, 
1883,  Supm.  Ct.  1st  Dept,  Pratt  v.  Underwood,  iv.  167. 

-  Infringement  of  patents.  The  courts  of  the  United  States 
have  exclusive  jurisdiction  over  the  infringement  of  patents, 
and  a  State  court  has  no  authority  to  enjoin  infringements. 
March,  1885,  Supm.  Ct,  \st  Dept,  Continental  Store  Service 
Co.  V.  Clark,  vii.  183. 

-  Public  bodies  and  officers  ;  from  illegal  acts.  Court  may 
restrain  public  bodies  or  officers  by  injunction,  and  from  pro- 
ceedings in  violation  of  law,  to  the  prejudice  of  the  public  and 
to  the  injury  of  individual  rights.  Whether  an  act  sought  to  be 
enjoined  is  or  is  not  of  a  legislative  character  is  a  question  to 
bo  determined  by  the  court,  and  it  can  prohibit  action  until  it  can 
investigate  and  finally  decide  the  question.  If  the  court  errs,  the 
remedy  is  by  appeal  and  not  by  disobeying  the  mandate.  Oct. 
1882,  Ct.  App.,  People  ex  rel.  Negus  v.  Dwyer,  ii.  379. 

-  Id.  Instance  of  a  case  in  which  it  was  held  that  the  supreme 
court  had  power  to  grant  an  injunction  restraining  a  common 
council  from  granting  public  property  to  a  private  corporation 
without  compensation.     Id. 

-  Id.  An  unauthorized  act  of  common  council  which  results  in 
the  creation  of  a  public  as  well  as  a  private  nuisance  may  be 
restrained  by  injunction.  Dec.  1881,  Supm.  Ct.  Kings  Co.  Sp.  T., 
Negus,  V.  City  of  Brooklyn,  i.  471. 

-  Id.  In  a  proper  action  brought  by  the  proper  party,  and  upon 
sufficient  facts  properly  presented,  an  injunction  restraining  the 
making  of  an  illegal  or  corrupt  appointment  to  a  public  office 
by  the  mayor  of  the  city  of  New  York,  may  be  issued, — e.  g.,  in 
an  action  brought  by  tax-payers  against  the  mayor,  etc.,  under 
L.  1881,  ch.  531.  Feb.  1885,  N.  Y.  Super.  Ct.  Sp.  T.,  Roosevelt 
V.  Edson,  vii.  5. 

-  Id. ;  from  making  payments.  In  an  action  to  restrain  the 
comptroller  of  a  city  from  countersigning  or  paying  any  draft 
or  drafts  drawn  for  the  payment  of  a  certain  j)olice  force,  which 
was  one  of  two  police  forces  claiming  to  be  the  legal  force  of  the 
city,  an  injunction  so  restraining  such  comptroller  will  not  be 
granted  when  the  parties  claiming  the  moneys  are  not  parties  to 
the  action.  Feb.  1883,  Supm.  Ct.  Albany  Co.  Sp.  T.,  Smith  v. 
Crissey,  iv.  433. 

-  Id. ;  sberiff.  May  be  granted  restraining  sheriff  from  satisfy- 
ing judgment  pending  action  by  attachment  creditor  of  judg- 
ment debtor  to  set  it  and  the  execution  thereunder  aside  as 
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frandulent.  May,  1882,  Supm.  Ct.  1st  Dept.,  Bates  v.  Plonslcy, 
ii.  389. 

•  ■  Religious  corporation.  The  supreme  court  has  jurisdiction 
to  restrain  those  claiming  to  be  the  trustees  of  a  religious  cor- 
poration out  of  possession, — in  an  action  brought  by  rival  claim- 
ants to  the  office  in  possession, — from  interfering  with  the 
property,  records  and  seals  of  the  corporation  in  the  possession 
of  acting  trustees,  until  the  claimants  out  of  possession  estab- 
lish their  title  to  the  trusteeship  in  an  action  brought  for 
that  purpose.  June,  1884,  Supm.  Ct.  Aih  Dept.,  Beis  v.  Ehode, 
vi.  406. 

- — -  Id.  Where  persons  claiming  to  have  been  elected  and  acting 
as  trustees  of  a  religious  corporation  are  recognized  as  such  by 
the  religious  organization  and  by  a  majority  of  those  in  office  at 
the  time  of  the  election,  rival  claimants  to  the  office,  not  having 
statutory  evidence  of  their  election,  should  be  enjoined  from 
interfering  with  them  until  the  determination  of  their  legal 
rights  in  the  proper  forum.     Id. 

Restraining  actions  ;  in  this  State.  A  court  of  equity  may  restrain 
the  trial  of  an  action  temporarily,  until  another  action  has  been 
tried  or  the  happening  of  some  other  event,  and  in  a  proj^er 
case  should  do  so  through  the  instrumentality  of  an  independent 
suit ;  and  the  fact  that  the  relief  might  have  been  obtained  by 
motion  is  no  objection.  March,  1885,  Supm.  Ct.  N.  Y.  Co.  Sp. 
T. ,  Garrison  v.  Marie,  vii.  113. 

Id.     The  supreme  courb  has  undoubted    power  to   restrain 

parties  from  proceeding  with  actions  in  other  courts  of  this 
Stale,  whether  they  be  such  as  under  the  former  divisions  would 
have  been  known  as  actions  at  law  or  suits  in  equity  ;  and  it  has 
frequently  done  so  when  parties  within  its  jurisdiction  have 
inequitably  and  unjustly  attempted  to  prosecute  actions  in  this 
or  other  States.     Id. 

Id.    Instance  of  a  case  in  which  an  action  in  this  State  should 

be  restrained  untU  an  action  in  another  State  was  determined. 
Id. 

— —  Id. ;  in  another  State.  As  a  general  rule,  the  courts^  of  this 
State  will  decline  to  interfere  by  injunction  to  restrain  its  citi- 
zens from  proceedings  in  an  action  commenced  in  the  courts  of 
a  sister  State,  but,  it  seems,  there  are  exceptions  to  this  rule,  as 
where  it  can  be  shown  that  the  suit  sought  to  bo  restrained  is 
not  brought  in  good  faith,  or  that  it  was  brought  for  the  pur- 
pose of  vexing,  annoying,  and  harassing  the  party  seeking  the 
injunction.  April,  1886,  Supm.  Ct.  JV.  Y.  Co.  Sp.  2^.,  White, 
Stokes  &  Allen  v.  Caxton  Book-binding  Co.,  x.  146. 
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Instance  of  case  in  which  injnnction  restraining  prosecution  of 

action  in  another  State  was  denied.  Id. 
Where  receiver  appointed.  Court  which  has  appointed  a  re- 
ceiver of  the  property  of  a  corporation,  may,  by  order,  prohibit 
any  interference  with  the  assets  of  a  corporation  by  individual 
creditors  or  others,  in  order  to  preserve  the  fund  from  distribu- 
tion. March,  1884,  Sitpm.  Ct.  Onondaga  Co.  8p.  T.;  April,  1884, 
Supm.  Ct.  Uh  Dept.,  Phoenix  Foundry  and  Machine  Co.  v.  North 
Eiver  Construction  Co.,  vi.  106. 

Id.     "Where  the  receiver  of   a  corporation,   appointed  in  an 

action  by  a  stockholder  thereof,  on  the  ground  that  no  officer 
remained  qualified  to  take  possession  of  the  property  of  the 
corporation,  and  also  in  an  action  by  a  judgment  creditor  for 
sequestration  of  such  property  was  sued  by  certain  judgment 
creditor^  in  behalf  of  themselves  and  others  in  like  situation, 
who  alleged  that  his  appointment  was  collusive,  irregular  and 
void,  and  constituted  an  obstruction  to  their  execution,  and 
asked  for  the  appointment  of  a  receiver  of  the  property  of  the 
corporation,  and  he,  under  instruction  of  the  court,  brought  an 
action  to  restrain  that  suit, — Held,  that  an  injunction  granted  in 
the  receiver's  action  restraining  the  prosecution  of  the  judgment 
creditor's  action,  should  be  continued  imtil  final  judgment  in 
the  action.  Jan.  1883,  Supm.  Ct.  Kings  Co.  Sp.  T.,  Smith  v. 
Danzig,  iii.  127. 

Notice  of  application.  An  injunction  may  be  granted  without 
notice  restraining  the  mayor  of  the  city  of  New  York  from 
making  illegal  appointments  to  office,  in  an  action  brought  by  a 
tax-payer  for  that  purpose.  Section  1809  of  the  Code  of  Civil 
Procedure  does  not  apply  to  that  corporation,  and  it  seems,  that 
if  it  did,  it  would  only  prohibit  the  granting  without  previous 
notice  of  an  injunction  which  would  operate  as  a  suspension  of 
the  general  and  ordinary  business  of  the  corporation,  or  as  a 
total  suspension  from  office  of  an  officer  thereof,  or  as  a  total 
restraint  upon  the  general  performance  of  the  duties  of  such 
officer.  Feb.  1885,  If.  Y.  Super.  Ct.  Sp.  T.,  Boosevelt  v.  Edson, 
via.  5. 

Papers  to  procure ;  complaint.  An  injunction,  when  the  i^ght 
thereto  depends  upon  facts  extrinsic  to  the  cause  of  action,  may 
be  issued  upon  affidavit  without  a  complaint.  March,  1885,  Supm. 
C.  1st  Dept.,  Continental  Store  Service  Co.  v.  Clark,  vii. 
183.      . 

Id.    In  a  case  falling  within  Code   Civil  Procedure,   §  603, 

although  a  complaint  should  ordinarily  be  presented  at  the  time 
of  the  application  for  an  injunction,  its  absence  is  not  a  juris- 
Vol.  X.— 31  — - 
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dictionaJ  defect,  rendering  the  injunction  void  ipso  /acto.  Feb. 
1885,  N.  r.  Super,  a.  Sp.  T.,  Eoosevelt  v.  Edson,  vii.  5. 

Undertaking ;  necessity  of.  Order  restraining  defendant  from 
interfering  with  partnership  property  pendente  lite  in  an  action 
for  the  dissolution  of  a  copartnership,  cannot  be  granted  unless 
plaintiff  gives  security  required  by  Code  of  Civil  Procedure, 
section  620.  March,  1883,  Supm.  Ct.lst  Bept.,  Pratt  v.  Under- 
wood, iv.  167. 

In  such  a  case,  the  putting  of  an  injunction  into  an  order 

appointing  a  receiver  does  not  dispense  with  the  necessity 
for  security  ;  nor  wUl  a  receiver's  bond  take  the  place  thereof. 
Id. 

The  requirement  of  the  Code  of  Civil  Procedure  as  to  giving  an 

undertaking  on  procuring  an  injunction,  does  not  apply  to  a 
case  where  an  injunction  is  granted  restraining  interference  with 
the  assets  of  a  corporation  'which  is  made  in  an  action  iLa 
which  a  receiver  of  such  corporation  has  been  appointed. 
April,  188 i,  Supm.  Cl.  Uh  Bept.,  Phoenix  Foundry  and  Machine 
Co.  V.  North  River  Construction  Co.,  vi.  106. 

The  order.  Where  a  receiver  of  a  corporation  is  appointed  in  an 
action  brought  for  that  purpose,  it  is  not  necessary  that  an 
order  restraining  the  interference  with  the  property  of  such  cor- 
poration should  state  ground  on  which  it  was  granted.  Such 
injunction  is  made  pursuant  'to  the  inherent  power  of  the 
supreme  court,  and  is  not  subject  to  every  rule  of  the  statute 
or  court.    Id. 

Binds  whom;  attaching  creditor.  An  attaching  creditor  of  a 
corporation,  although  not  a  party  to  an  action  brought  for  the 
preservation  of  the  property  of  a  corporation,  and  to  an  action  for 
the  sequestration  thereof  on  the  record,  is  nevertheless  and  in 
fact  a  party  thereto,  and  is  bound  by  general  injunction  granted 
under  Code  of  Civil  Procedure,  section  1806.  Jan.  1883,  Supm. 
Ct.  Kings  Go.  Sp.  T.,  Smith  v.  Danzig,  iii.  127. 

— '—  Common  council.  When  granted  in  action  against  a  municipal 
corporation  to  restrain  a  corporate  act,  members  of  common 
council  are  bound  by  it  although  not  formally  parties  to  the 
action.  Jan.  1882,  Supm.  Ct.  Kings  Co.  Sp.  T.,  People  ex  rel. 
Negus  V.  Dwyer,  i.  484. 

Receiver.  Receiver  is  not  bound  in  oflScial  capacity  by  injunc- 
tion issued  against  him  personally.  March,  1883,  Supm.  Cl. 
Kings  Co.  Sp.  T„  Eddy  v.  Co-operative  Dress  Association,  iii.  d-'M. 

WhPJi  not  to  be  disobeyed.  When  granted  by  county  judge  in 
action  in  supreme  court  it  is  a  lawful  mandate  of  the  supreme 
court,  and  is  binding  until  set  aside,  and  the  violation  of  it  may 
be  punished  by  that  court.     Jan.  1882,  Supm,  Ct.  Kings  Co.  Sp. 
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71,  People  ex  rel.  Negus  v.  Dwyer,  i.  482;  S.  C,  affi'd,  Gl.  App., 
Oct.  1882,  ii.  379. 

An  order  restraining  or  staying  actions  is  not  void  becaus6  too 

broad,  and  a  party  may  not  disregard  such  an  order  simply 
because  it  is  too  broad  or  extensive.  March,  1884,  Supm.  Gt. 
Onnndaqa  Go,  Sp.  T. ;  also,  April,  1884,  ^th  Dept.  Gen.  T., 
Phcenix .  Foundry  A  Machine  Co.  v.  North  River  Construction 
Co.,  vi.  106. 

If  there  be  not  sufficient  equity  upon  the  face  of  the  bill  to 

support  the  injunction,  the  proper  course  of  the  defendants  is 
not  disobedience,  but  to  apply  at  once  for  a  dissolution  ;  and  a 
party  will  be  in  contempt  for  breach  of  an  injunction  if  the 
officer  allowing  it  had  jurisdiction,  notwithstanding  it  was  erro- 
neously granted,  and  for  insufficient  cause.  Feb.  1885,  N.  Y. 
Super.  Gt.  Sp.  T.,  Roosevelt  v.  Ed  son,  vii.  5. 

Extent  and  effect.  An  injunction  restraining  a  person  from  inter- 
fering with  the  property  of  a  corporation,  which  is  against  him 
personally  and  not  as  receiver,  does  not  restrain  him  from  acting 
in  his  official  capacity  as  receiver,  or  disqualify  him  from  accept- 
ing another  appointment  as  receiver  of  a  corporation  and  dis- 
charging all  the  duties  of  such  receivership.  March,  1883,  Supm. 
Gt.  lungs  Go.  Sp.  T.,  Eddy  v.  Co-operative  Dress  Association, 
iii.  434. 

Where  the  facts  presented  by  the  affidavits  in  an  action  to 

restrain  a  mayor  from  making  illegal  appointments  to  office, 
only  show  that  the  mayor  was  about  to  make  an  illegal  and  cor- 
rupt appointment  of  a  particular  person,  therein  named,  to  a 
vacancy  which  the  mayor  had  a  right  to  fill,  the  injunction 
should  only  restrain  the  mayor  from  appointing  such  person,  and 
not  from  making  any  appointment  whatever  to  fill  such  vacancy. 
Feb.  1885,  N.  Y.  Super.  GL  Sp.  T.,  Roosevelt  v.  Edson,  vii.  5. 

Time  of  sheriff  to  return  execution  is  extended  by  stay  of,  pro- 
ceedings. March,  1884,  N.  Y.  G.  P.,  Ansonia  Brass  &  Copper 
Co.  V.  Conner,  vi.  173. 

Vacation  of;  the  motion.  A  motion  to  vacate  an  injunction  order 
granted  in  an  action  in  the  supreme  court  first  judicial  district, 
of  which  the  court  had  jurisdiction,  upon  notice,  must  be  made 
in  the  judicial  district  in  which  the  action  is  triable.  March, 
1884,  Supm.  Gt.  Onondaga  Go.  Sp.  T.  ;  also,  April,  1884,  Uh 
Dept.  Gen.  T.,  Phoenix  Fotlndry  &  Machine  Co.  v.  North  River 
Construction  Co.,  vi.  106. 

Id. ;  reference.  "Where,  upon  a  motion  to  continue  an  injunc- 
tion, a  reference  was  ordered  to  take  proof  upon  a  controverted 
fact,  upon  which  the  disposition  of  the  litigation  would  prob- 
ably depend,  and  which  was  deemed  to  be  too  uncertainly  pre- 
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sented  to  be  disposed  of  on  the  affidavits, — Held,  that  the 
reference  was  authorized  by  the  Code  of  Civil  Procedure,  and 
was  properly  ordered.  March,  1885,  Supm.  Ct.  1st  Dept.  Gen. 
T.,  Continental  Store  Service  Co.  v.  Clark,  vii.  183. 

• Because  unnecessary.    An  injanction  restraining  a  judgment 

debtor  from  assigning  an  insurance  policy  or  a  claim  against  an 
insurance  company,  pending  an  action  by  her  judgment  credi- 
tor to  have  it  applied  upon  the  judgment,  will  not  be  vacated 
on  the  ground  that  the  defendant  cannot  assign  her  interest 
therein.     Jan.  1883,  Supm.  Ct.  1st  Dept.,  Cupfer  v.  Frank,  iv.  53. 

— —  Because  papers  insufficient.  Where  the  papers  upon  which 
such  an  injunction  is  granted  were  unaccompanied  by  a  com- 
plaint, the  action,  under  L.  1881,  ch.  531,  being  one  in  which 
the  right  to  injunctive  relief  must  appear  from  the  complaint 
(Code  Civ.  Pro.  §  603),  the  preliminary  injunction  should  be 
vacated.  Feb.  1885,  N.  Y.  Super.  Ct.  Sp.  T.,  Eoosevelt  v. 
Edson,  vii.  5. 

For  insufficient  service.    The  fact  that  the  mode  of  service  of 

an  injunction  order  was  insufficient  does  not  warrant  the  vacat- 
ing of  the  order.  March,  1884,  Supm.  Ct  Onondaga  Co.  Sp.  T. , 
Phoenix  Foundry  &  Machine  Co.  v.  North  Eiver  Construction 
Co.,  vi.  106. 

An  injunction  order  restraining  the  bringing  or  prosecution  of 

suits,  etc. ,  or  interfering  with  the  assets  of  a  corporation  of  which 
a  receiver  had  been  appointed,  where  the  receiver  was  appointed, 
and  the  order  granted,  after  creditors  of  a  corporation  had 
attached  its  property,  should  be  vacated  so  far  as  it  restrains 
such  persons  from  bringing  or  prosecuting  any  suit  or  proceed- 
ing against  the  corporation,  or  interfering  with  its  assets.  June, 
1884,  Supm.  Ct.  M  Y.  Co.  Sp.  T.,  "Woerishoffer  v.  North  Eiver 
Construction  Co.,  vi.  113. 

Damages.  The  granting  of  an  extra  allowance  is  not  a  bar  to  the 
recovery  of  damages  on  the  vacation  of  an  injunction.  Nov. 
1883,  N.  Y.  C.  P.,  Howell  v.  MOler,  v.  164. 

'  On  the  assessment  of  damages  resulting  from  an  injunction  the 

court  will  when  proper  take  into  consideration  an  extra  allow- 
ance granted  in  the  action.  July,  1881,  N.  Y.  Super.  Ct.  Sp.  T., 
"Williams  v.  Western  Union  Tel.  Co.,  i.  194. 

See  Contempt  ;  Pleadings  ;  Secueitt  for  Costs  ;   Summary  Peo- 

CEEDINGS  ;   SUPHJEMENTARY  PROCEEDINGS  ;  UNDERTAKING. 


INSANE  PERSON. 

See  Lunatic. 
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INSOLVENT  DEBTOR. 

Wber  insolvent.  One  against  whom  there  are  four  unsatisfied 
judgments  amounting  to  over  eleven  thousand  dollars 
which  have  remained  on  the  docket  for  over  six  years,  will 
be  presumed  to  be  insolvent,  if  he  has  not  the  cash  in  hand  to 
satisfy  them,  no  matter  what  property  he  may  Lave  in  lands, 
goods  or  accounts.  May,  1884,  N.  Y.  C.  F,  Sp.  T.,  Nathans  v. 
Hope,  v.  401.* 

Dischargee  under  two-thirds  act.    Service  of  order  to  show  cause 

why  insolvent  debtor  should  not  be  discharged  from  his  debts 

.  under  Code  of  Civil  Procedure,  section  2149  et  seq.  (two-thirds 

act),  how  made.    March,  1886,  Supm.  Ct.  1st  Dept.,  Billings  v. 

Pickert,  ix.  193. 

The  record  in  a  proceeding  by  an  insolvent  debtor  for  a  dis- 
charge from  his  debts  must  show  how  the  order  to  show  cause 
why  an  assignment  of  his  jiroperty  should  not  be  made  and  he 
be  discharged  from  his  debts,  was  served;  and,  where  the  record 
does  not  show  that  thecouii  acquired  jurisdiction  of  the  person, 
the  fact  that  it  did  obtain  jurisdiction  cannot  be  shown  by  parol 
evidence.    Id. 

See  Assignment  foe  Benefit  of  Creditoes  ;  Coepoeahon  ;  Im- 
prisonment. 

INSPECTION. 

See  Discovert. 

INSPECTORS  OF  ELECTIONS. 

Duties  of  inspectors  of  election  are  not  discharged  until  they  have 
made  correct  returns  ;  and  where  a  mistake  has  been  made  in 
tho  returns,  the  court  may  in  a  proper  case  direct  a  board  of 
canvassers  to  return  them  to  the  inspectors  for  correction.  Dec. 
1882,  Supm.  Ct.  Green  Co.  Sp.  T.,  People  ex  rel.  Sanderson  v. 
Board  of  Canvassers,  ii.  452. 

INSURANCE   COMPANY. 

Instance  of  agent's  contract  with  insurance  company  on  which  it 
could  be  held  after  the  dissolution  of  a  corporation,  or  the 
appointment  of  a  receiver,  Oct.  1883,  Supm.  Ct.  ith  Dept.,  Hep- 
burn V.  Montgomery,  v.  244. 

*  Reversed,  100  N.  Y.  615. 
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INTEREST.. 

On  note.  Where  a  note  payable  on  demand  was  not  made  payable 
with  interest,  interest  does  not  begin  to  accrue  thereon  until 
payment  has  been  demanded,  but  it  draws  interest  from  the 
time  of  a  demand,  even  though  the  note  was  not  produced  when 
the  demand  y^  made,  if  there  was  no  mistake  between  the 
parties  as  lo  the  nature  of  the  obligation  the  payment  of  which 
was  demanded.  May,  1885,  Supm.  Ct.  \st  Dept.,  Sanford  v. 
Crocheron,  viii.  146. 

Action  for  causing  death.  Where  the  decedent  of  the  plaintiff  in 
an  action  for  damages  for  causing  death,  died  in  November, 
1878,  and  judgment  was  recovered  in  the  action  by  the 
plaintiff  io  1881, — Held,  that  the  interest  which  section  1904  of 
the  Code  of  Civil  Procedure  provides  shall  be  added  to  the 
verdict  should  be  computed  at  the  rate  of  seven  per  cent,  up  to 
January  1,  1880,  and  thereafter  at  the  rate  of  six  per  cent. 
April,  1881,  Supm.  a.  1st  Dept.  N.  Y.  Co.  Sp.  T.,  Sinne  v. 
Mayor,  viii.  252,  note. 

INTERLOCUTORY  JUDGMENT. 
See  Appeal;  Judgment. 

INTERPLEADER. 

Action  of,  is  of  equitable  origin ;  remedy  under  Code.  The  action 
of  interpleader  is  of  equitable  origin,  and  the  remedy  provided 
by  the  Code  of  Civil  Procedure  is  merely  concurrent ;  the  prin- 
ciples which  govern  the  remedy,  either  in  equity  or  under  the 
Code,  are  alike.  Feb.  1886,  N.  Y.  C.  Ct.  Sp.  T.,  Cronin  v. 
Cronin,  is.  137. 

When  ordered ;  in  common  law  court.  Interpleader  under  the 
statute  (Code  of  Civil  Procedure,  §  820),  is  not  in  the  nature  of  a 
suit  in  equity,  but  a  remedy  designed  for  use  in  common  law 
courts.    Feb.  1886,  N.  Y.  G.  P.,  McElroy  v.  Baer,  ix.  133. 

In  district  court.    Interpleader  may  be  ordered  under  Code 

Civ.  Pro.  §  820,  in  a  district  court  of  the  city  of  New  York.  Id. ; 
Oct.  1882,  N.  Y.  C.  P.,  Beer -p.  Benner,  ii.  862. 

When  action  for  lies.  A  bailee,  when  personal  property  is  claimed 
by  a  third  person,  has  a  complete  remedy  by  bringing  an  action 
in  the  nature  of  a  bill  of  interpleader  to  determine  the  conflict- 
ing claims  to  ownership  ;  but,  having  failed  to  do  so,  he  cannot 
set  up  such  claim  and  the  fact  that  an  action  has  been  brought 
by  such  third  party  against  him  to  recover  the  property  as  a 
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defense  in  an  action  by  the  bailee  therefor.  Oct.  1885,  N.  Y. 
Ct.  App.,  Cass  V.  Higeubotam,  viii.  329. 

Where  the  moneys  due  upon  a  policy  of  life  insurance  were 

claimed  by  the  widow  of  the  insured,  by  the  administrator  of 
his  estate,  and  one-half  of  it  by  the  insured's  assignee  for  the 
benefit  of  creditors,  and  the  widow  brought  an  action  to  recover 
on  the  policy, — Held,  that  the  case  was  not  one  covered  by 
section  820  of  the  Code,  which  provides  for  interpleader  on 
motion  ;  that  an  action  for  interpleader  was  properly  brought 
by  the  insurance  company,  and  an  order  staying  proceedings  in 
the  action  commenced  by  the  widow  properly  granted.  Jan. 
1885,  Supm.  Ct.  1st  Dept.,  New  England  Mutual  Life  Ins.  Co.  v. 
KeUer,  vii.  109. 

Where  ojie  T.  brought  an  action  against  one  C.  for  the  reason- 
able value  of  goods  alleged  to  have  been  sold  by  him  to  C,  and 
one  H.,  claiming  to  have  sold  the  same  goods  to  C,  brought  an 
action  against  him  to  recover  the  alleged  ag.eed  price  thereof, 
— Held,  that  T.  and  H.  could  not  be  required  to  interplead  on 
the  motion  of  C.  May,  1885,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Tynan 
V.  Cadenas,  vii.  305. 

Practice  in  district  court.  Practice  where  interpleader  ordered  in 
district  courts,  stated.  Feb.  1886,  N.  Y.  C.  P.,  McElroy  v. 
Baur,  ix.  133. 

Costs.  Instance  of  a  case  in  which  an  interpleader  was  ordered  on 
motion,  where  it  was  held  that  neither  party  should  have  oosts 
out  of  the  fund,  but  that  the  disbursements  of  each  party  should 
bo  taxed  and  charged  upon  the  fund.  Feb.  1886,  N.  Y.  C.  Ct. 
Sp.  T. ,  Cronin  v.  Cronin,  ix.  138. 

. Where  interpleader  is  ordered  on  motion  the  costs  of  the  action 

are  in  the  discretion  of  the  court.  Feb.  1886,  N.  Y.  C.  P., 
McElroy  v.  Baur,  ix.  133. 

INVENTORY. 

See  ExECUTOB  and  Akministratoe. 

IRREGULARITY. 

See  Amendment  ;  Jckisdiction  ;  Ordek. 

ISSUE. 

The  word  "issue,"  apart  from  its  technical  definition,  involves  the 
notion  of  something  in  dispute  between  contending  parties. 
June,  1886,  Suit.  Ct.  N.  Y.  C«.,  Estate  of  Hammersley,  ix.  299. 
See  TBiAii. 
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JAIL  LIBERTIES. 

See  Akbesx  ;  Bahi  ;  Imprisonment. 

JOINT  DEBTORS. 

Release  of  one  joint  debtor.  Where  the  indorser  of  a  note  paid 
the  amount  thereof  to  the  attorney  for  the  holder,  and  took  an 
assignment  of  a  judgment  recovered  thereon  against  himself  and 
the  maker  to  his  wife, — Held,  that  neither  the  debt  nor  the 
judgment  was  extinguished.  May,  1885,  Supm.  Ct.  Ulster  Co.  Sp. 
T. ,  National  Bank  of  Port  Jervis  v.  Hansee,  vii.  350. 

The  Code  of  Civil  Procedure  permits  joint  debtors  to  compound 

separately  a  joint  debt,  in  all  cases  except  where  a  partnership 
exists  not  dissolved,  and  does  not  require  a  strict  common  law 
release,  but  is  satisfied  by  any  instrument  which  exonerates  the 
compounding  debtor  alone  from  the  liability.  May,  1885,  Supm. 
Ct.  1st  Dept.,  Marx  v.  Jones,  viii.  49. 

■■  Instance  of  a  case  in  which  a  release  of  one  joint  debtor  from 
liability  on  a  judgment  did  not  release  the  other.     Id. 

Judgment  against  one  member  of  a  firm.    Judgment  against 

one  member  of  a  firm  on  a  firm  debt,  does  not  extinguish 
original  cause  of  action  against  another  member  of  the  firm  who 
is  a  non-resident  of  the  State,  where  neither  he  nor  the  firm  has 
.any  property  within  the  State.  Dec.  1881,  Supm.  Ct.  Aih  Dept., 
Decker  v.  Kitchen,  ii.  111. 

Action  against,  where  claim  not  joint.  The  common  law  rule 
that  in  an  action  against  several  defendants  upon  an  alleged 
joint  contract,  the  plaintiff  must  fail  unless  he  establishes  the 
joint  liability  of  all  the  defendants,  is  no  longer  the  rule  of  jjro- 
cedure  in  this  State,  but  the  court  is  authorizad  in  an  action 
against  several  defendants  to  render  judgment  against  one  or 
more  of  them,  leaving  the  action  to  proceed  against  the  others, 
whenever  a  several  judgment  is  proper;  and  where  a  separate 
liability  of  some  of  the  defendants  is  established  on  the  trial,  a 
separate  judgment  is  authorized,  although  the  cause  of  action 
alleged  in  the  complaint  is  joint  only  and  not  joint  and  several 
April,  1886,  Ct.  App.,  Stedeker  v.  Bernard,  ix.  374. 

In  an  action  on  a  joint  liability,  judgment  may  be  rendered 

against  one  of  the  defendants  on  his  answer  admitting  his  in- 
dividual liability  for  the  debt.     Id. 

Action  on  judgment  against  one  not  summoned.  Joint  debtor  has 
same  defenses  in  action  to  charge  him  with  judgment  entered 
against  him  "not  summoned,"  and  his  co-debtor,  as  he  would 
have  had  in  the  original  action,  and  the  judgment  is  not  con- 
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elusive  evidence  of  the  amount  of  the  debt.  March,  1883,  Supm. 
Ct.  2d  Dqjt.,  Richardson  v.  Case,  iii.  295. 

JOINDER  OF  ACTIONS. 

In  general.  In  determining  whether  there  is  a  misjoinder  of  causes 
of  action  in  a  comjilaiat,  the  natures  of  the  causes  of  action  only 
are  to  be  considered,  and  not  whether  sufficient  facts  are  stated 
to  show  a  cause  of  action.  Dec.  1885,  N.  Y.  S'pei:  Ct.,  Haj  v. 
Bank  of  State  of  N.  Y.,  x.  51. 

The  term   "transaction,"  as  used  in  Code  Civil  Pro.   g  434, 

Bubd.  9,  does  not  mean  a  single  one  of  a  series  of  connected  acts, 
but  is  broad  enough  to  embrace  more  than  one  cause  of  action 
and  causes  of  action  belonging  to  different  subdivisions  of  that 
section.     Jan.  1884,  G.  Gi.  Bkln.,  PoUey  v.  Wilkisson,  v.  135. 

What  actions  may  be  joined.  Causes  of  action  belonging  to  dif- 
ferent subdivisions  of  section  484  of  the  Code  may  be  united  in 
the  same  complaint  if  they  arise  out  of  the  same  transaction. 
Id. 

A  cause  of  action  for  trespass  upon  land  may  bo  united  with  a 

cause  of  action  for  conversion  of  personal  property  where  they 
both  arise  out  of  the  samo  transaction.    Instanca.     Id. 

An  action  to  recover  for  false  representations  by  which  the 

plaintiff  was  induced  to  sign  a  bond,  may  be  joined  with  one  for 
the  conversion  of  the  plaintiff's  property  by  defendant.  Mirch, 
1884,  If.  r.  Super.  CL,  Be  Silver  v.  Holden,  vi.  121. 

Two  causes  of  action  for  injury   to  personal  property  may  be 

joined.     Id. 

Where,  in  an  action  of  ejectment  brought  by  an  owner  of  an 

undivided  third  part  of  certain  real  property,  the  complaint 
alleged  that  two  of  the  defendants  were  in  possossioa  of  the 
whole  thereof,  that  another  of  the  defendants  was  in  i)osse3sion 
of  a  iDortion  thereof,  under  and  by  virtue  of  awrftngful  assump- 
tion of  authority  of  said  premises  by  the  other  defendant, — Held, 
that  there  was  not  a  misjoinder  of  causes  of  action.  Jan.  1884,  If. 
Y.  Super.  Ct. ,  Hank  v.  Levinus,  v.  3G8. 

What  causes  of  action  cannot  be  joined.  Action  on  contract  can- 
not be  joined  with  one  for  tort.  June,  1886,  If.  Y.  C.  P.,  Weeks 
V.  Keteltas,  x.  43. 

Action  for  trespass   cannot  be  joined  with  one  for  breach  of 

covenant.     Id. 

Cause  of  action  on  warranty  cannot  be  joined  with  one  for 

false  representations  ;  notwithstanding  the  false  rejiresentations 
be  as  to  the  matter  covered  by  the  waranty.  Sept.  1885,  If.  Y. 
Super.  Ct.  Sp.  T.,  Seymore  v.  Lorillard,  viii.  90. 
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Causes  of  action  for  breach,  of  contract  to  employ  ;  for  personal 

injuries,  and  for  injuries  to  personal  property,  are  improperly 
joined  in  the  same  complaint ;  and  that,  although  they  are 
stated  in  a  siagle  count.  Dec.  1884,  Supm.  Ct.  Onondaga  Co.  Sp. 
T.,  Townsend  v.  Coon,  vii  56. 

Cause  of  action  against  heirs  to  charge  estate  with  a  debt  of 

decedent  cannot  be  joined  with  one  to  impress  lien  for  debt 
contracted  by  executor,  upon  estate.  Feb.  1885,  Supm.  Ct.  If. 
Y.  Co.,  Sp.  T.,  Hayward  v,  McDonald,  vii.  100. 

A  suit  against  a  decedent's  personal  representatives,  upon  a  contract 
made  with  such  representatives,  to  impress  a  lien  upon  his 
real  estate,  cannot  be  joined  with  an  action  under  the  statute 
against  his  heirs  and  their  grantees  to  charge  land  formerly  of 
the  deceased  with  its  obligations  ;  they  proceed  upon  entirely 
different  principles,  and  their  joinder  would  be  anomalous  and 
incogruous.     Id. 

Two  causes  of  action  for  causing  death  cannot  be  united  in  the 

same  complaint,  not  because  of  the  nature  of  the  actions,  but 
because  the  plaintiff,  as  the  representative  of  the  two  persons,  is 
in  law  different  persons.  Dec.  1883,  Supm.  Ct.  Kings  Co.  Sp.  T., 
Danaher  v.  City  of  Brooklyn,  iv.  286. 

Causes  of  action  by  executor  and  trustee  for  accounting  as  to 

several  distinct  separate  trusts,  in  which  the  beneficiaries  are  not 
the  same,  cannot  be  joined  in  one  action.  Jan.  1886,  Supm.  Ct, 
1st  Dj)t.,  "Week  v.  Comwell,  ix.  28. 

Instances  of  actions  in  equity,  in  which  causes  of  action  were 

improperly  joined.  Id.  ;  Dec.  1885,  JV.  Y.  Super.  Ct.,  Day  v. 
Bank  of  State  of  N.  Y.,  ix.  51. 

See  CoNSoiaDATioN  or  AonoNS  ;  Paeties  to  Actions. 

JUDGMENT. 

Recovery  of ;' when  plaintiff  entitled  to.  Prior  to  amendment  of 
Code  of  Civil  Procedure  in  1879,  in  an  action  on  contract  where 
the  complaint  contained  allegations  of  fraud,  the  plaintiff  was 
entitled  to  judgment,  upon  the  defendant's  admitting  the 
contract,  without  proving  the  fraud.  Since  the  amendment,  proof 
of  fraud  is  necessary.  Mat/,  1881,  Supm.  Ct.  1st  Dfpt.,  Cohn  v. 
Burtnett,  i.  211.    And  see  Abrest,  ante,  p.  289  et  seq. 

— —  Demand  for  too  much  or  too  little,  or  for  wrong  relief,  does  not 
prevent  recovery  where  answer  was  interposed.  Oct.  1882,  N. 
Y.  Ct.  App.,  Murtha  v.  Curley,  iii  1. 

Motion  for.  At  least  five  days'  notice  of  motion  for  judgment  on  a 
frivolous  pleading  must  be  given.  Court  has  no  power  to 
shorten  time.     The  use  of  affidavits  on  such  a  motion  is  not 
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allowable.  Aicj.  1883,  iV".  F.  Super.  Ct.  Sp.  TI.Beal  v.  Union 
Paper  Box  Co.,  iv.  19. 

Entry  of.  In  an  action  in  equity  there  is  no  judgment  until  tlie 
decree  signed  by  tbe  judge  is  entered  in  the  office  of  the  clerk 
of  the  court.  The  court  directs  its  entry,  and  when  the  clerk 
has  followed  the  directions  of  the  court,  the  decree  becomes  the 
judgment  of  the  court.  July,  1881,  N.  Y.  Super.  Ct.  Sp.  T., 
Williams  v.  Western  Union  Tel.  Co.,  i.  194. 

• In  action  of  ejectment.    Where  the  summons  in  an  action  of 

ejectment  has  been  personally  served  on  the  defendant  within 
the  State,  and  he  has  made  default  in  appearing  and  pleading, 
no  proof  of  any  facts  alleged  in  the  complaint  is  required  to  en- 
able the  court  to  render  judgment,  and  a  judgment  entered  on 
an  order  therefor  granted  by  the  8j)ecial  term  without  such 
proof  is  regular  ;  the  default  admits  the  facts  alleged.  June, 
1886,  N.  Y.  Super.  Ct.,  Sp.  T.,  Sayres  v.  MiUer,  x.  69. 

Id.    Defendant  in  an  action   of  ejectment  who  is  put  out  of 

possession  under  the  first  judgment  therein,  cannot,  upon 
having  a  verdict  in  his  favor  on  a  new  trial,  enter  judgment 
directing  that  possession  of  the  premises  be  restored  to  hitn,  with- 
out an  express  order  of  the  court.  May,  1882,  Supm.  Ct.  Albany 
Co.  Sp.  T.,  Martin  v.  Rector,  ii.  134. 

• General  term.  After  settlement  of  a  general  term  order  affirm- 
ing judgment,  and  the  taxation  of  costs,  the  entry  of  judgment 
follows  as  a  matter  of  course  ;  it  is  the  clerk's  duty  to  see  that 
the  judgment  conforms  to  the  order,  and  no  notice  of  its  entry 
is  required  to  be  given.  Nov.  1882,  N.  Y.  Supei\  Ct.,  Caro  v. 
Metropolitan  Elevated  E.  E.  Co.,  ii.  371. 

Where  plaintiff  recovers  damages  and  defendant  costs.  Wherq 
the  plaintiff,  in  an  action  on  contract,  recovered  a  verdict  for 
less  than  $50,  and  the  defendant  was  therefore  entitled  to  costs, — 
Held,  that  but  one  judgment  could  properly  be  entered,  and 
that  based  upon  the  verdict ;  that  the  lesser  amount  should  be 
set  off  against  the  larger  of  the  sums  to  which  the  respective 
parties  were  entitled,  and  judgment  entered  for  the  difference 
in  favor  of  the  party  entitled  to  it.  Jan.  1885,  Supm.  Ct.  5th 
Dept.,  Walden  v.  Frost,  vii.  242. 

Where  service  made  without  the  State.  Where  the  summons 

in  an  action  is  served  without  the  State,  and  the  defendant  does 
not  appear,  judgment  cannot  be  entered  unless  the  warrant  of 
attachment  against  the  property  of  the  defendant  has  been 
issued  and  levied  ;  and  if  the  attachment  is  set  aside,  the  judg- 
ment falls  with  it.  Sept.  1882,  Supm.  Ct.  JST.  Y.  Co.  Sp.  T., 
Market  Nat.  Bank  v.  Pacific  Nat.  Bank,  ii.  330. 

Where  there  was  substituted  service.   In  case  of  substituted 
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service  of  summons,  application  to  the  court  and  the  same  kinds 
of  proof  are  necessary,  where  judgment  is  taken  by  default,  as 
would  be  if  the  service  was  by  publication.  Sept.  1884:,  N.  Y.  C. 
Ct.  Sp.  T.,  Smith  v.  Fogarty,  vi.  366. 

By  attorney  having  lien.    Attorney,  where  claim  was  settled 

after  action  began  and-  before  answer,  without  satisfying  his  lien 
for  costs,  may,  if  the  defendant  fail  to  answer,  enter  judgment. 
Ja7i.  1883,  iV.  F.  Supei\  Ct.,  Albert  Palmer  Co.  t.  Van  Orden, 
iv.  44. 

Effect  on  costs.    Entry  of  is  not  a  waiver  of  the  right  to  costs 

and  allowances.  Jidi/,  1881,  iV.  Y.  Super.  Ct.  Sp.  T.,  Williams 
V.  Western  Union  Tel.  Co.,  i.  194. 

Docketing.  Justice's,  docketed  in  county  clerk's  office,  is  judg- 
ment of  county  court.  Sept.  1885,  Supm.  Ct.  4:'h  Dept.,  Spencer 
V.  Wait,  ix.  93. 

Form  of.  Where,  in  an  action  of  replevin,  the  jury  found  a  general 
verdict  for  the  plaintiff,  and  assessed  the  value  of  the  goods  when 
taken  at  the  sum  of  $3090,  and  the  depreciation  of  the  goods 
since  taken  at  the  sum  of  S650.50  ;  it  is  no  objection  to  the 
judgment  entered  on  the  verdict  that  it  was  in  the  alternative 
form, — i.  e.,  that  in  the  event  the  goods  could  not  be  recovered 
and  delivered,  that  the  plaintiff  recover  his  damages.  Jan.  1886, 
If.Y.  Super.  Ct.,  Soria  v.  Davidson,  ix.  23. 

— —  Form  of  judgment  in  action  ol:  replevin  in  justice's  court.  June, 
1882,  Sujjer.  Ct.  Buff.,  Delin  v.  Stohl,  ii.  222. 

Form  of  judgment  in  action  to  dissolve  a  copartnership  and 

for  an  accounting.  June,  1886,  iV.  Y.  C.  P.,  McCall  v.  Moschco- 
witz,  X.  107. 

Construing.  The  question  whether  a  judgment  entered  on  an  order 
of  the  general  term  expresses  the  iatent  of  the  court,  is  not  one 
upon  which  the  special  term  can  pass.  Nov.  1882,  N.  Y. 
Super.  Ct,  Caro  v.  Metropolitan  Elevated  E.  R  Co.,  ii.  371. 

Confession  of  judgment.  Statement  for  confession  of  judgment 
must  set  forth  fe,cts  out  of  which  debt  arose.  Instance  of  a  case 
in  which  a  statement  for  confession  of  judgment  upon  promissory 
notes  was  held  insufficient.  Jane,  1884,  Supm.  Ct.  1st  Dept, 
Butts  V.  Schieffelin,  v.  415. 

Final  or  interlocutory.    A  final  judgment  is  one  which  disposes  of 
the  particular  action   so  that  it  is  at  an  end.    A  judgment  is 
final  if  it  concludes  the  action,  although  it  does  not  settle  all  the . 
rights  of  the  parties.     Jan.  1882,  Supm.  Ct.,  Steuben  Co.  Sp.  T., 
Gates  V.  Canfield,  ii.  255. 

Judgment  in  an  action  for  trespass  quare  dausum  fregit  com- 
menced  in    a   justice's  court   and  renewed   in   the  supreme 
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court  on  plea  of  title  in  wliicli  the  plaintiff  is  non-suited  at  the 
end.  of  the  trial,  is  a  final  judgment.     Id. 

A  judgment  of  foreclosure  and  sale  is  in  no  sense  an  interlocu- 
tory judgment.  May,  1882,  City  Court  of  Brooklyn,  Barnard  v. 
Onderdonk,  ii.  294. 

When  rendered  on  the  merits.  A  judgment  rendered  upon  the 
taking  of  an  inquest  by  the  plaintiff,  is  one  rendred  after  a  trial 
upotj  the  merits  within  the  meaning  of  section  2756  of  the  Code 
of  Civil  Pro., — providing  that  such  a  judgment  is  presumjj- 
tive  evidence  of  the  debt.  Aug.  1886,  Surr.  Ct.  N.  Y.  Co.,  Estate 
of  Eosenfield,  x.  201. 

As  an  estOTJpel.  A  non-suit  is  an  adjudication  that  upon  the  facts 
j)resented  the  plaintiff  cannot  recover.  It  decides  the  particular 
action,  and  a  judgment  entered  upon  it  may  be  ajipealed  from 
to  the  court  of  appeals  ;  but  it  does  not  decide  the  rights  of  the 
parties,  except  as  to  the  precise  facts  presented  by  them  at  the 
time  it  is  ordered.  Jan,  1882,  Supm.  Ct.  Steuben  Co.  8p.  T,, 
Gates  V.  Canfield,  ii.  254. 

Judgment  recovered  by  a  vendor  of  chattels  on  the  contract  of 

sale,  is  not  an  affirmance  of  such  sale  or  a  bar  to  the  recovery  of 
the  chattels  where  fraud  is  subsequently  discovered  ;  and  there 
is  no  election  of  remedy  until  the  vendor  has  knowledge  of 
the  fraud.  March,  1881,  N.  Y.  C.  P.,  Sacia  v^  Decker,  i.. 
47. 

What  determinations  are  an  estoppel.    Nov.  1882,  iV.  Y.  Super. 

Ct.,  Lorillard  v.  Clyde,  iii.  307. 

In  an  action  upon  a  bond  to  pay  judgment,  given  as  a  condition 

for  oj)ening  a  default,  the  validity  a  judgment  cannot  be  im- 
peached. May,  1883,  JST.  Y.  Super.  Ct.,  Luce  v.  Alexander,  iv. 
428. 

Void.  Judgments  of  the  courts  of  other  States,  rendered  against 
parties  not  residents  of  such  States,  and  without  personal 
'  service  of  process  upon  them  within  the  borders  of  such  States, 
have  uniformly  been  held,  in  this  State,  to  be  absolutely  void, 
and  this  rule  applies  although  such  parties  are  not  residents  of 
tbis  State.  April,  1886,  Supm.  Ct.  Orange  Co.  Sp.  T.,  Bundle  v. 
Van  Inwegan,  ix.  324.     - 

One,  against  whom  a  void  judgment  is  recovered  is  not  estop- 
ped from  denying  its  validity  by  acquiescence  therein.     Id. 

Judgment  is  not  rendered  void  by  the  fact  that  defendant's 

Christian  name  was  designated  by  his  initials.  Nov.  1882,  N. 
Y.  Super.  Q.,  Grant  v.  Bii-dsall,  ii.  422. 

The  filing  of  remittitur  and  docketing  in  New  York  city  court 

of  void  judgment  rendered  in  New  York  court  of  common  pleas, 
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does  not  give  it  new  vitality.  Oct.  1884,  Of. -4p/).,"Willinore  v. 
Flack,  vi.  191. 

Opening,  vacating',  etc.  Judgment  taken  by  default  should  be 
opened  unconditionally  when  summons  not  served.  Jan.  1886, 
Snpm.  Ct.  Isl  Dept.,  Putnam  Co.  Chemical  Works  v.  Jochen,  viii. 
424. 

A  general  term  has  power  to  vacate  a  judgment  entered  by  a 

clerk  on  the  order  of  a  former  general  term,  where  the  judgment 
does  not  conform  to  such  order.  Nov.  1882,  N.  Y.  Super.  Ct., 
Caro  V.  Metropolitan  Elevated  R.  E.  Co.,  ii.  371. 

Where  a  general  term  cannot  determine  from  a  record  whether 

a  former  general  term,  which  reversed  an  order  sustaining  a 
demurftr,  intended  to  direct  judgment  in  the  form  it  was  entered; 
and  it  appears  from  correspondence  between  the  attorneys  that 
the  case  was  shaped  for  the  purpose  of  obtaining  the  judgment 
of  the  court  of  appeals  upon  the  rights  of  the  parties,  a  motion 
to  re-settle  or  vacate  the  judgment  should  be  denied.     Id. 

The  court  may  require  security  as  a  condition  of  opening  a 

judgment  taken  by  default,  and  the  form  and  sufficiency  thereof 
are  to  be  ascertained  and  determined  in  such  manner  as  the 
court  directs.  Justification  of  the  sureties  is  not  necessary 
unless  required  by  the  court,  and  its  approval  indorsed  on  the 
bond  is  conclusive  evidence  that  it  was  a  compliance  with  the 
order.  Source  of  the  power  to  require  such  a  bond,  and  remedy 
where  security  insufficient,  stated.  Dec.  1885,  N.  Y.  G.  Ct. , 
Dorian  v.  Wilson,  ix.  69. 

• Assignee  of  judgment  is  necessary  party  to  motion  to  open 

default  and  set  aside  the  judgment  where  the  moving  party  has 
knowledge  of  the  assigninent.  Jan.  1886,  Snpm.  Ct.  Onondaga 
Co.  Sj).  T.,  Robinson  v.  American  Chemical  Co.,  ix.  78. 

Bond  to  pay.  Where  a  bond  was  given  in  an  action  conditioned  for 
"  the  payment  of  any  judgment  which  plaintiif  may  recover," 
and  he  recovered  two  judgments,  payment  of  one  of  them  will 
not  release  bondsmen.  May,  1883,  N.  Y.  Super.  Ct.  Gen.  T., 
Luce  V.  Alexander,  iv.  428, 

Lien  of.  Where  a  judgment  was  recovered  against  executors  in  an 
action  commenced  against  their  decedent,  and  revived  against 
them, — Held,  that  the  judgment  was  not  a  lien  upon  real  prop- 
erty devised  by  the  decedent  to  the  executors  in  trust  within 
the  meaning  of  section  2750  of  the  Code  of  Civil  Procedure  ; , 
that  the  lien  referred  to  in  that  section  is  such  a  lien  as  attached 
during  the  life  of  the  decedent,  Aug.  1886,  Surr.  Ct.  N.  Y.  Co., 
Estate  of  Caroline  Rosenfield,  x.  201. 

What  affsctei  by.  In  an  action  to  restrain  interference  with  cer- 
tain property,  where  it  is  found  that  the  defendant  was  the  owner  i 
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thereof,  the  title  of  such  property  is  aflfected  by  the  judgment, 
within  the  meaning  of  the  provision  of  the  Code  authorizing 
extra  allowances.  July,  18S1,  N.  Y.  Supsr.  Ct.  Sp,  T.,  Williams 
V.  Western  Union  Tel.  Co.,  i.  194. 

Action  on ;  foreign ;  arrest.  In  an  action  upon  a  foreign  judg- 
ment the  defendant  may  be  arrested  if  the  facts  warranting  his 
arrest  are  shown,  notwithstanding  the  foreign  court  would  not 
have  caused  his  arrest.  Sept.  1882,  If.  Y.  Mar.  Ct.  Sp.  T.,  Carter 
V.  Hoffman,  ii.  328. 

Id.  In  an  action  upon  a  foreign  judgment  the  plaintiflf  is  en- 
titled to  an  order  of  arrest  if  the  original  cause  of  action  is  such 
as  would  authorize  an  arrest  under  the  provisions  of  the  Code  of 
Civil  Procedure.  July,  1881,  Ct.  App..,  Baxter  v.  Drake,  1. 
225. 

Id.     A  cause  of  action  for  conversion  and  right  to  arrest  the 

defendant  is  not  merged  in  a  foreign  judgment  recovered  there- 
for ;  and  it  seems,  after  the  recovery  of  such  judgment,  an  action 
here  is  properly  brought  upon  the  judgment  and  not  upon  the 
claim,  and  an  order  of  arrest  will  be  granted  upon  proof  of 
necessary  facts.     Id. 

Justice's  judgment.    The  fact  that  the  docket  in  the  county 

clerk's  oiSce  of  a  justice's  judgment  is  incorrect  or  defective 
will  not  defeat  an  action  on  such  judgment ;  the  proper  remedy 
is  by  motion.  Sept.  1885,  Supm.  Ct.  4dh  Dept.,  Spencer  v.  Wait, 
ix.  93. 

Id.    Suit  upon  judgment  recovered  in  action  in  justice's  court 

against  two  joint  debtors,  one  of  whom  was  not  served,  and 
docketed  in  the  county  clerk's  office  against  the  one  served  only, 
properly  brought  against  the  debtor  served,  alone.    Id. 

Discharge  of ;  by  attorney.  Power  of  attorney  to  satisfy  or  dis- 
charge judgmeat  of  record.  Feb.  1884,  Supm.  Cl.  Oswego  Ct.  Sp. 
T.,  Woodford  v.  Kasback,  vi.  315. 

By  discharge  in  bankruptcy.  Where  debt  on  which  judg- 
meat recovered  was  fraudulently  contracted,  it  will  not  be 
discharged  of  record  because  of  debtor's  discharge  in  bankruptcy. 
June,  1884,  W.  Y.  C.  Ct.  Sp.  T.,  Kaufman  v.  Lindner,  vi.  148, 

Id.  The  provisions  of  section  1268  of  the  Code,— which  pro- 
vide for  the  cancellation  of  a  judgment  against  a  bankrupt  who 
has  been  discharged  from  its  payment, — are  imperative  in  their 
nature  and  absolutely  entitle  the  bankrupt  so  discharged  to  such 
relief.      Oct.  1882,  Supm.  Ct.  1st  Dept.,  Arnold  v.  Oliver,  ii.  457. 

■ Id.    A  judgment  is  not  such  a  merger  of  an  indebtedness  as  to 

create  a  new  debt.  If  a  debt  is  discharged  in  proceedings  under 
the  bankruptcy  law,  a  judgment  recovered  thereon  after  adjudica- 
tion, but  before  discharge  of  the  bankrupt,  is  also  discharged.  Id. 
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See  AppEAii ;  Arrest  ;  Attorney's  Lien  ;  Estoppbl  ;  Executor  and 
Administeator  ;  Former  Adjudication  ;  Joint  Debtors  ;  Judg- 
ment Creditor  ;  Justice  of  the  Peace;  Limitations  to  Action; 
Offer  of  Judgment  ;  Replevin  ;  Set-off  ;  Summary  Proceed- 
ings ;  Surrogate's  Court. 

JUDGMENT  CEEDITOR. 

Motion  by,  to  vacate  judgment  against  his  debtor.  In  the  ab- 
sence of  fraud,  subsequent  judgment  creditor  has  no  standing 
in  court  to  move  to  vacate  a  judgment  against  his  debtor.  Feb. 
1885,  iV.  r.  a  a.  Sp.  T..-  ApHl,  1885,  N.  F,  C.  Ct,  Gen.  T., 
Koof  V.  Meyer,  viii.  60. 

Action  by ;  in  aid  of  execution.  The  plaintiff  in  an  execution  may 
maintain  an  action  to  remove  obstruction  to  the  orderly  enforce- 
ment of  an  execution  and  in  aid  of  it,  prior  to  its  return.  In- 
stance of  case  in  which  it  was  held  that  such  an  action  was 
maintainable.  April,  1883,  Supm.  Ct.  ith  Dept.,  Steffen  v.  Stef- 
fen,  iv.  179. 

Id.  Plaintiff  in  an  execution  cannot  maintain  an  action  to  pre- 
vent, or  recovery  for  the  taking,  of  property  levied  upon  by  the 
sheriff  under  such  execution.     Id. 

> To  set  aside  stay.  Eemedy  of  judgment  creditor,  whose  pro- 
ceedings are  stayed  after  judgment,  execution  and  levy,  is  by 
application  to  the  court  which  granted  the  stay  for  an  order 
vacating  or  modifying  it ;  and  he  cannot  bring  an  action  in 
equity  to  set  it  aside.    Id. 

' To  set  aside  fraudulent  conveyance ;  parties.  While  judg- 
ment creditors  may  unite  in  an  action  to  s^t  aside  a  fraudulent 
conveyance  made  by  their  debtor,  they  are  not  all  necessary 
parties  thereto,  and  the  court  is  not  obliged  to,  although  it  may, 
compel  the  plaintiff  to  bring  in  as  defendants  other  judgment 
creditors  of  his  debtor.  Jan.  1886,  Ct.  App.,  White's  Bank  of 
Buffalo  V.  Farthing,  ix.  64. 

Id. ;  execution.    Before  a  judgment  creditor's  action,  either 

under  the  Code  or  in  equity  can  be  brought,  an  execution 
against  the  property  of  the  judgment  debtor  must  be  issued  and 
returned  wholly  or  partly  unsatisfied,  and  that  although  the 
debtor  himself  may  be  deceased,  and  his  personal  representa- 
tives have  no  property  of  the  deceased  in  their  hands  or  subject 
to  their  disposition  out  of  which  the  judgment  may  be  collected. 
•  May,  1884,  Supm.  Ct.  1st  Dept. ,  Lichtenberg  v.  Herdtfelder,  v. 
426. 

Id.  What  is  sufficient  return  of  execution  to  permit  com- 
mencement of  judgment  creditor's  action.  July,  1885,  Supm. 
Ct.  N.  Y.  Co.  Sp.  T.,  Iselin  v.  Henlein,  vii.  431. 
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Id. ;  judgment  in.    Instance  of  an  action  in  the  nature  of  a 

creditor's  bill,  in  wMch  judgment  for  the  amount  of  the  claim, 
costs,  etc.,  was  properly  demanded,  and  in  which  the  form  of 
the  judgment  demanded  did  not  stamp  the  action  as  legal 
rather  than  equitable.  Oct.  1882,  iV.  V.  Cl.  Aj^p.,  Martha  v. 
Curley,  iii.  1. 

Id.    Instance  of  case  in  which  sale  of  real  property,  title  to 

which  was  found  to  be  in  the  possesion  of  judgment-debtor  was 
not  decreed,  because  lien  of  judgment  thereon  had  expired. 
Aug.  1885,  Supm.  Ct.  Kings  Co.  Sp.  T.,  Cowdrey  v.  Eichinger, 
viii.  203. 

Id.;  effect.    Judgment  establishing  lien  of  judgment  on  real 

property  the  legal  title  to  which  is  not  in  the  debtor,  does  not 
affect  lien  of  other  judgments  against  the  debtor,  or  the  rights  or 
remedies  of  other  judgment  creditors  of  such  debtor.  Jem.  1886, 
Ct.  App.,  White's  Bank  of  Buffalo  v.  Farthing,  ix.  6i. 

See  EXECTDTION  ;  EeOEIVEB  ;    ScPPLEMENTABY  PBOCEEDINGa. 

JTTDICIAL  SALE. 

Wlien  purchaser  required  to  complete  purchase.  A  purchaser  at 
a  judicial  sale  will  not  be  compelled  by  the  court  to  take  title 
unless  the  same  is  free  from  reasonable  doubt.  Oct.  1883,  Supm. 
Ct.  1st  Dept.,  Scheu  v.  Biehn,  iv.  385. 

Instance  of  a  case  in  which  a  purchaser  at  a  sale  in  an  action  for 

partition  was  not  required  to  complete  his  purchase.  Oct,  1883, 
Supm.  Ct.  \st  Dept.,  Scheu  v.  Lehning,  iv.  385. 

Title  of  purchaser.  While  the  title  of  a  purchaser  in  good  faith  of 
property  sold  on  execution  is  not  affected  by  mere  irregularities 
in  the  process,  no  title  can  be  acquired  under  a  void  execution  ; 
and  the  position  of  a  bona  fide  purchaser  under  a  void  process 
is  no  better  as  against  the  real  owner  of  the  property  than  that 
of  one  who  purchased  with  full  knowledge  of  its  invalidity. 
Jan.  1885,  Ct.  App.,  Place  v.  Eiley,  vii.  403. 

See  Execution  ;  Fokeclosube;  Sueeogate's  Coitbt. 

JURISDICTION. 

Exercise  of,  imperative.  Where  a  court  is  empowered  by  statute  to 
do  a  judicial  act,  it  is  in  general  imperative  upon  the  court  to 
exercise  its  authority  when  such  exercise  is  applied  for  by  one 
who  has  a  right  to  make  the  application  in  a  proper  case,  and 
who  shows  that  he  is  entitled  to  invoke  the  authority,  that  the 
case  is  a  proper  one,  and  his  proceedings  regular.  June,  1886, 
Surr.  Cl.  N.  Y.  Co.,  Estate  of  Hammersley,  ix.  293. 

Of  what  court  has.  A  court  of  equity  has  jurisdiction  of  an  action 
Voii.  X.— 32 
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to  set  aside  such  a  judgment  brought  by  one  who  is  liable  there- 
for under  an  indemnity  bond.  Oct.  1884,  Ct.  App.,  Willmore 
V.  Flack,  vi.  191. 

Court  has  power  to  discontinue  an  action  without  costs;  it  rests 

in  sound  discretion.  Murch,  1883,  JV^.  Y,  Marine  Ct.  Sp.  T., 
Hoffman  v.  Ridley,  iv.  41. 

Court  not  divested  of  jurisdiction   of  motion  to  discontinue 

action  by  entry  of  judgment.     Id. 

Of  what  court  has  not.  The  courts  of  the  United  States  have 
exclusive  jurisdiction  over  the  infringement  of  patents,  and  a 
State  court  has  no  authority  to  enjoin  infringements.  Mirch, 
1835,  Sunm.  Ct,  1st  Dspt.,  Continental  ^tore  Service  Co.  v.  Clark, 
vii.  183.^ 

Courts  of  this  State  have  no  jurisdiction  of  an  action  brought  by 

a  non-resident  against  a  foreign  corporation  to  compel  the  spe- 
cific performance  of  a  contract  to  sell  land  situate  without  the 
State.  April,  1885,  Supm.  Ct.  Kmgs  Co.  Sp.  T.,  Haun  v.  Barnegat 
and  Long  Beach  Imp.  Co.,  vii.  222. 

■ The  superior  court  of  the  city  of  New  York  has  no  jurisdiction 

over  a  foreign  corporation  in  an  action  brought  agniast  it  by  a 
non-resident,  and  the  objection  to  its  jurisdiction  may  be  taken 
at  any  time,  and  although  it  has  not  been  taken  in  the  answer. 
Jan.  1883,  N.  Y.  Supm.  Ct.  Sp.  T.,  Brpoks  v.  Mexican  National 
Construction  Co.,  iii.  36. 

Objection  to  want  of;  when  ani  how  takan.  An  objection  to  the 
want  of  jurisdiction  of  a  superior  city  court  must  be  taken  by 
answer,  and  when  not  so  taken  is  waived,  and  that  although  the 
complaint  contains  averments  which  invite  the  objection  and 
furnish  proof  in  support  of  it.  June,  1886,  N.  Y.  C.  P.,  McLean 
V.  St.  Paul,  &c.  K.  Co. ,  ix.  394. 

Id.    A  motion  to  set  aside  service  of  summons  and  complaint 

on  the  ground  of  want  of  jurisdiction  should  be  granted  when 
the  facts  are  undisputed  and  the  law  certain ;  but  where  a 
question  of  fact  arises,  the  objection,  if  it  appears  on  the  face  of 
the  complaint,  should  be  taken  by  demurer;  otherwise  by 
answer.  Apri,  1882,  N.  Y.  C.  F.,  Crowley  v.  Eoyal  Exchaugo 
Shipping  Co.,  ii.  174. 

——  Id.;  waiving'.  Want  of  jurisdiction  of  a  superior  city  court  is 
not  waived  by  the  appearance  of  the  defendant;  the  plaiatilf  nee  I 
not  set  forth  the  jurisdictional  facts,  but,  in  a  case  in  whicii  the 
supreme  court  would  have  jurisdiction,  if  the  non-existence  of 
these  facts  is  not  set  up  in  the  answer  the  court  viiM  ])ra:uuie 
that  they  do  exist.  Jm.  1883,  N.  Y.  Super.  Ct.  Sp.  T.,  Brooks 
V.  Mexican  Nat.  Construction  Co.,  iii.  30. 

Id.    Fact  that  court  has  no  jurisdiction  over  the  person  of  a 
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foreign  executor  is  not  waived  by  his  appearance  in  an  action 
and  answer  on  the  merits.  Jan.  1884,  JV.  Y.  Super.  Ct.,  Gray  v. 
Eyle.  V.  387. 

E2ect  of  absence  of  jurisdiction.  An  order  made  by  a  jndge  liav- 
irjg  no  jurisdiction  over  the  subject  contained  in  it  is  absolutely 
inoperaiive  and  void,  and  may  bo  either  vacated  or  disregarded 
in  any  other  legal  proceeding  regularly  taken  in  the  action  in 
which  the  order  was  made.  Aug.  1884,  Supm.  Ct.  N.  Y.  Co., 
U.  S.  Trust  Co.  V.  N.  T.,  &c.  Ew.  Co.,  vi.  91. 

See  Appeal  ;  JtroGJiENT  ;  Justice  op  the  Peace  ;  Lunatic  ;  Sekvice 

Bi  PuBiiiCAXioN  ;  SuppiiEMEXT.vEY  Pboceedings  J  and  the 

names  of  the  several  courts. 

J' 

JITRY. 

See  Tbial  ;  Vekdict. 

JUSTICE  OF  THE  PEACE. 

Action  by.  The  fact  that  the  plaintiff  in  an  action,  being  a  justice 
of  the  peace,  bought  some  of  the  claims  and  demands  sued  upon, 
for  the  purpose  of  bringing  an  action  thereon  in  the  supreme 
court,  but  not  in  a  justice's  court,  is  not  a  defense  under  the 
statute.  May,  1886,  Suj^m.  Ct.  drd  Dept.,  Hoag  v.  Weston, 
X.  92. 

Juiisdiction ;  in  matter  of  account.  To  oust  a  justice  of  the  peace 
of  jurisdiction  in  a  matter  of  account  on  the  ground  that  the 
accounts  exceed  ^400,  they  must  exceed  that  sum  exclusive  of 
payments.  Nov.  1883,  N.  Y.  C.  Ct.  Sp.  T.,  Steele  «?.  MacDonald, 
iv.  227  ;  Jdij,  1833,  Supm.  Ct.  M  Depi.,  Bundick  v.  Hale,  iv.  311. 

In  replevin.  Jurisdiction  of,  of  action  to  recover  chattel  de- 
pends on  affidavit  to  procure  replevin,  and  is  acquired  only 
where  value  of  the  chattel  is  therein  stated  to  be  $200  or  less, 
and  an  amendment  of  such  affidavit  where  value  stated  therein 
exceeds  ^200  will  not  give  jurisdiction.  Sept.  1885,  Cj.  Ct.  Or- 
leans Co.,  Jaynes  v.  Jayues,  viii.  99. 

■ Provisional  remedies.    An  attachment,  order  of  arrest  and 

writ  of  replevin,  in  a  justice's  court  are,  substantially,  provis- 
ional remedies,  and  as  a  summons  is  issued  in  every  case,  the 
jurisdiction  of  the  court  does  not  depend  upon  their  validity, 
and  they  may  be  set  aside,  and  still  the  action  continue  to  judg- 
ment, if  the  summons  has  been  properly  issued  and  served  ui)on 
the  defendant.   Oct.  1884,  Co.Ct.  Erie  Co.,  Irr  v.  Schroeder,  vi.  253. 

Action  to  recover  a  chattel;  replevin.  In  an  action  before  a 
justice  of  the  peace,  the  affidavit  on  which  a  writ  of  replevin  is 
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granted  must  state  the  value  of  the  property,  and  the  undertak- 
ing given  by  the  plaintiff  must  be  executed  by  two  sureties.    Id. 

'Where  writ  was  issued  upon  an  insufficient  affidavit  and  under- 
taking, the  remedy  of  the  defendant  is  not  to  move  to  dismiss  the 
action,  but  to  move  to  set  aside  the  replevin  process.     Id. 

Id.     The   affidavit  should  state  what  is,  or  is  believed  to  be  the 

actual  value  of  the  chattel.     Sept.   1885,  Co.    Ct.    Orleans    Co., 

I  ,   Jaynes  v.  Jaynes,  viii.  99. 

Form  of  pleading  and  judgment  in  action  of  replevin  in  justi- 
ce's court.  June,  1882,  Sujje?:  Ct.  of  Buf.,  Delin  v.  Stohl,  ii. 
222. 

Appeal.  Where,  in  an  action  in  a  justice's  court  to  recover  a  chattel, 
the  complaint  alleged  its  value  to  be  $150,  and  the  answer  stated 
its  value  to  be  $130,  and  the  possession  of  the  chattel  was  award- 
ed to  plaintiff,  but  its  value  was  not  fixed  by  the  justice, — Held, 
that  the  value  of  the  chattel  was  fixed  by  the  jjleadings  at  more 
than  $50,  and  therefore,  on  appeal  to  the  county  court,  the 
defendant  was  entitled  to  a  new  trial  ;  that  in  such  an  action  the 
value  of  the  property  may  be  fixed  by  the  pleadings  or  by  the 
judgment.  Jan.  1885,  Supm.  Ct.  5th  Dept,  Reynolds  v.  Swick, 
vii.  141. 

Security  for  costs.  The  supreme  court  cannot  require  the  plaintiff 
in  an  action  in  a  justice's  court  to  givesecurity  for  costs.  March, 
1885,  Supm.  Ct.  Ulster  Co.  Sp.  T.,  Li  re  Martin,  vii.  399. 

Testimony  taken  on  adjournment.  In  an  action  in  a  justice's  court, 
testimony  taken  under  section  2966  of  the  Code  before  trial 
will  not  warrant  or  sustain  a  judgment  unless  it  is  offered  and 
read  in  evidence.  March,  1884,  Co.  Ct.  Onondaga  Co.,  Livings- 
ton v.  Morrissey,  vi.  28. 

Judgment ;  entry  of.  A  justice  of  the  peace  upon  the  receipt  of  a 
verdict  in  an  action  tried  before  him  should  forthwith  render 
judgment  and  enter  it  in  his  docket.  After  he  has  done  so,  he  is 
without  jurisdiction  or  authority  to  alter  or  change  the  record 
in  any  respect,  and  an  offer  by  the  successful  party  to  reduce 
the  judgment  is  wholly  ineffectual  for  that  purpose.  Oct.  1883, 
Supm.  Ct.  Ml  Dept. ,  Allen  v.  Swan,  vi.  56. 

Filing  transcript  and  docksting.    A  judgment  debtor  in  a 

judgment  recovered  in  a  district  court,  in  the  city  of  New  York, 
cannot  file  transcript  issued  to  him  ;  the  one  issued  to  the  party 
in  whose  favor  judgment  was  rendered  is  the  only  one  that  can 
bellied.  Nov.  1883,  N.  Y.  C.  P.  Sp.  T.,  Cunningham  v.  Eise- 
man,  iv.  220. 

- — -  Id.    Justice's,  docketed  in  county  clerk's  office  is  judgment  of 
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county  court.  Sqjt.  1885,  Supm.  CtiUh  Dept.,  Spencer  v.  "Wait, 
ix.  93. 

AuLendmeiit  of.  Court  of  common  pleas  may-  amend  judg- 
ment of  district  court,  after  filing  of  transcript  with  county 
clerk,  by  correcting  name  of  defendant.  May,  1884,  N.  Y.  G. 
P.  Sp.  T.,  Hilton  V.  Sinsheimer,  v.  355. 

Action  on.    The  fact  that  the  docket  in  the  county  clerk's 

office  of  a  justice's  judgment  is  incorrect  or  defective  wiU.  not 
defeat  an  action  on  such  judgment;  the  proper  remedy  is  by 
motion.     Sept.  1885,  Supm.  Ct.  ^Ih  D'pt.,  Spencer  v.  Wait,  ix.  93. 

Id.     Suit  upon  judgment  recovered  in  action  in  justice's  court 

against  two  joint  debtors,  one  of  whom  was  not  served,  and 
docketed  in  the  county  clerk's  office  against  the  one  served 
only,  properly  brought  against  the  debtor  served,  alone.     Id. 

Execution.  How,  and  out  of  what  court  execution  issued  in  New 
York  county  on  judgment  recovered  in  justice's  court  in  another 
court.  Dec.  1884,  N.  Y.  G.  P.  Ghamb.,  Gray  v,  Lieben,  viii.  48. 

See  Appeal  ;  Commission  ;  Costs  ;  Disteict  Coukts  in  the  City  op 
New  Yokk  ;  Limitation  to  Action. 

JUSTIFICATION. 

See  Undertaking. 

LACHES. 

See  AppEAii ;  Bill  op  Particulars  ;  Executor  and  Adminis- 
trator ;  Limitation  to  Action  ;  Pleading  ;  Secukitt 
for  Costs. 

LANDLORD  AND  TENANT. 

Possession  of  tenant  subordinate  to  landlord's  title.  The  posses- 
sion of  the  tenant  is  in  subordination  to  the  title  of  the  landlord, 
and  continues  to  be  so  not  only  during  the  running  of  the  term, 
but  is  presumed  to  be  such  and  to  remain  unchanged  until 
twenty  years  after  the  end  of  the  term,  notwithstanding  any 
claim  by  the  tenants  or  his  successors  of  a  hostile  title.  June, 
1886,  Supm.  Gt.  5lh  Dept,  O'Donnell  v.  Mclutire.  ix.  370. 
Where  the  relation  of  landlord  and  tenant  has  been  once 
established,  the  possession  of  the  latter  and  that  of  his  grantee 
and  assignees,  is  the  possession  of  the  landlord,  and  not  hostile 
nor  adverse  ;  and  it  seems,  this  is  true  even  when  the  grantee  has 
taken  a  deed  of  the  fee  in  ignorance  of  the  fact  that  his  grantor 
stood  in  the  relation  of  a  tenant,  the  latter  denying  any  such 
relation.     Id. 
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When  owner  becomes  tenant  at  sufferance.  One  whose  real 
property  is  sold  under  execution  on  a  judgment  against  him, 
and  who  remains  in  ijossession  after  such  sale,  becomes  a  tenant 
at  sufferance  of  the  purchaser  and  his  grantees.  Jan.  1886, 
Supm.  Ct.  Chemung  Co.  dr.,  De  Silva  v.  Flynn,  ix.  426. 

E.ent.  When  agreement  by  tenant  to  jjay  for  repairs  is  an  agreement 
to  pay  for  them  as  rent.  April,  1832,  4ih  Dept,  People  ex  rol. 
White  V.  Loomis,  ii.  278. 

Lien  to  secure.    Where  the  defendant  in  an  execution  held  a 

lease  of  a  farm  by  which  he  agreed  to  deliver  to  the  lessor  one 
half  of  all  the  products  of  said  farm,  and  that  she  should  have  a 
lien  upon  all  the  personal  property  which  was  or  should  there- 
after be  put  upon  said  farm,  as  security  for  his  doing  so, — Held, 
that  the  lease  not  having  been  filed  as  a  chattel  mortgage  when 
the  levy  under  the  execution  was  made,  it  was  not  valid  as  to  the 
plaintiff  in  the  execution.  April,  1883,  Supjn.  Ct.  iih  Dept., 
Steffin  V.  Steffin,  iv.  79. 

See  Ejectment  ;  Execution  ;  Summaet  Pboceedings. 

LAWS. 

See  Code  of  CivrL  Pkoceduke  ;  Code  of  Peoceduke  ;  Con- 
BTiTtmoNAij  Law  ;  Statutes. 

LEASE ;  LEASEHOLD. 

See  ExEConoN  ;  Ejectment  ;  Pobciblh  Entby  and  Detaineb  ; 

LiANDIiOBD  AND  TeNANT  ;  SUMMARY  PkOCEEDINGS. 

LEGACY;  LEGATEE. 

See  ExECUTOB  and  Administbatob  ;  Sueeogate's  Coubt. 

LEGISLATURE. 

Delegated  power.  Where  the  power  of  the  legislature  to  change 
the  route  of  a  railroad  has  been  abrogated  by  the  amendment 
of  the  constitution  and  delegation  of  that  power  made  by  the 
legislature  to  a  common  council  cannot  survive  the  original 
power ;  and  no  extension  of  time  by  the  common  council  for 
the  completion  of  said  railway  would  operate  to  continue  such 
power.  Dec.  1881,  Supm.  Ct.  Kings  Co.  Sp.  T.,  Negus  v.  City  of 
Brooklyn,  i.  171. 
See  Common  Council  ;  Constitutional  Law  ;  Injunction. 
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LETTERS  TESTAMENTARY  AND  OF  ADMINISTRATION. 
See  ExEOUTOB  and  Admixistkatob. 

.  LEVY. 

See  Attachment  ;  Execdtion  ;  Replevin  ;  Sheriff. 

LIBEL. 

See  Biiiii  of  PAEnouiiAES ;  Evidence  ;  Examination  Befo^  Tbial  ; 

Pleading. 

LIENS. 

Foreclosure  of.    Laws  of  1869,  chapter  738, — "whicli  provides  for  tlie 
enforcement  of  possessory  liens, — applies  to  those  on  chattel 
projjerty  and  not  to  mere  choses  in  action.    June,  1882,  U.  S. 
List.  a.  So.  Dint.  ofN.  F.,  In  re  Wilson  &  G'reig,  ii.  343. 
See  Attachment  ;  Attoeney's  Lien  ;  Evidence  ;  Execctcon  ; 

McmTGAGE. 

LIFE  TENANT. 

"When  court  cannot  order  payment  to  a  life  tenant,  out  of  the  surplus 
arising  on  the  sale  of  estate  at  a  foreclosure,  of  a  sum  in  gross 
representing  her  life  estate.     Aug.  1882,  Surr.  Ct.  Kings   Co., 
Estate  of  Zahrt,  ii.  272. 
See  ExECOTOB  and  Administeatob  ;  Sxjeeogate  ;  Will. 

LIMITATIONS  TO  ACTIONS. 

In  general.  The  statute  of  limitation  is  a  benign  statute  in  which 
the  legislature  has  written  all  the  exceptions  which  sound  policy 
dictated  to  it,  and  its  plain  language  cannot  be  perverted  to 
remedy  the  hardship  of  a  particular  case.  June,  1886,  Ct.  App., 
Engle  V.  Fischer;  ix.  318  ;  rev'g  S.  C.  (iV.  F.  Sujier  Ct.  Nov. 
1884),  vi.  307. 

What  rule  governs.    The  general  rule  is  that  the  statute  of 

limitations  which  was  in  force  when  the  suit  was  brought,  is 
that  which  determines  the  right  of  a  party  to  sue.  Jan.  188i, 
Sapm.  Ct.  4ih  Dept.,  Burgett  v.  Strickland,  v.  276. 

By  whom  invoked.  Any  person  interested  in  a  decedent's  estate 
as  administrator  or  next  of  kin,  may  object  to  it  on  account  of 
its  being  barred  by  the  statute  of  limitations.  Feb.  1885,  Sun'. 
Ct.  N,  Y.  Co.,  Estate  of  Kendrick,  vii.  273. 

Where  a  broker  purchased  wheat  for  a  certain  firm  wittiout  dis- 
closing his  principal,  and  subsequently,  upon  being  sued  by  the 
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vendor,  paid  the  balance  of  the  purchase  price  then  unpaid,  and 
thereafter  brought  an  action  to  recover  the  same  from  his  piia- 
cipols—IIeld,  that  the  defendants  were  entitled  to  invoke  the 
benefit  of  the  statute  of  limitations  as  a  bar  to  any  cause  of  action 
the  plaintiff  plight  have  against  them,  and  this  bar  would  enure 
to  them  in  regard  to  any  liability  groAving  out  of  the  original 
transaction,  irrespective  of  the  character  in  which  the  plaintiff 
acted  at  the  time.     June,  1884,  Ct.  Ajyjy.,  Knapp  v.  Simon,  vi.  1. 

Cause  of  action  when  accrues ;  against  N.  Y.  City.  The  time  lim- 
ited for  the  commencement  of  an  action  against  the  city  of  New 
York  begins  to  run  from  the  time  the  right  to  make  a  demand 
upon  the  comptroller,  pursuant  to  section  105  of  chapter  335  of 
the  Laws  of  1873,  is  complete,  and  not  from  the  expiration  of 
thirty  days  after  such  demand.  Oct.  1882,  Supm.  Ct.  \st  iJept., 
Dickenson  v.  Mayor,  iii.  93. 

On  current  account.  Where,  in  respect  to  a  "mutual,  open  and 
current  account,"  there  has  been  reciprocal  demands  between 
the  parties,  the  action  is  deemed  to  have  accrued  from  the  time 
of  the  last  item  proved  in  the  account  on  either  side.  Oct.  1884, 
Supm.  Ct.  Uh  Dept.,  Williams  v.  Davis,  vii.  282. 

Time  limited;  accounting"  of  executor  or  admisistrator.  The 
right  of  residuary  legatee  to  an  accounting  by  an  esecutor  is  not 
barred  by  the  statute  of  limitations  where  the  testator  died  in 
1861,  and  letters  testamentary  were  soon  after  issued,  and  an 
accounting  was  applied  for  in  1884;  and  it  appeared  that  several 
trusts  were  created  by  the  will,  of  which  the  executor  was  made 
trustee,  the  income  of  which  was  to  be  applied  to  the  use  of  cer- 
tain persons,  and  upon  their  death  to  be  paid  to  others,  among 
whom  was  the  petitioner,  and  that  certain  powers  had  been 
granted  to  the  executor  by  the  will  which  it  did  not  appear 
had  been  exercised.  Jan.  1884,  Surr,  Ct.  N.  Y,  Co,,  Estate  of 
Stagg,  vi.  88. 

Id.    Where  the  accounts  of  an  executor  or  administrator  have 

not  been  judicially  settled,  a  proceeding  by  a  legatee  under  the 
testator's  will  to  require  such  executor  or  administi-fttor  to 
render  an  account  of  his  proceedings  for  the  purpose  of  ascer- 
taining the  distributive  share  of  such  legatee,  is  not  barred  by 
the  statute  of  limitations.  July,  1884,  Surr.  Ct.  Kings  Co., 
Estate  of  Collins,  vi.  85. 

Action  for  causing  death.  Action  against  foreign  corporation  for 
causing  death  must  be  brought  within  two  years  after  death 
occurred;  and  the  absence  of  the  defendant  from  the  State  does 
not  extend  the  time  for  bringing  such  an  action.  Nov.  1883,  N. 
Y.  Super.  Ct.  Sji.  and  G.  T.,  Londriggan  v.  N.  Y.,N.  H.  &  H.  B. 
B.  Co.,  V.  76. 
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Action  on  contract.  Where  a  cause  of  action  on  contract  accrued  in 
January,  1873,  and  the  summons  was  delivered  to  the  sheriff  for 
service  in  1878,  but  was  not  served  until  December,  1879,  and 
the  defendant  during  all  that  time  was  a  resident  of  the  State, — 
Held,  that  the  action,  not  having  been  commenced  within  six 
years  after  it  accrued,  was  barred.  Jan.  1884,  Supm.  Cl.  Uh  DepU, 
Burgett  V.  Strickland,  v.  276. 

Action  against  director  of  bank.    Section  349  of  the  Code 

of  Civil  Procedure, — providing  in  effect  that  an  action  against  the 
director  or  stockholder  of  a  moneyed  corporation  or  banking 
association  to  enforce  a  penalty  or  forefeiture  imiiosed  or  a 
liability  created  by  law,  must  be  brought  within  three  years 
after  the  cause  of  action  accrued, — does  not  apply  to  an  action  by 
a  stockholder  of  an  insolvent  national  bank  against  the  directors 
of  the  bank  to  recover  damages  resulting  from  their  negligence  ; 
and  whereby  its  property  was  stolen,  wasted  and  squandered, 
and  the  bank  made  insolvent ;  for  the  reason  that  such  liability 
is  a  common-law  liability,  and  the  liability  referred  to  in  the 
Code  is  one  created  by  the  statute.  The  limitation  applicable 
to  such  an  action  is  that  of  ten  years.  May,  1885,  Ct.  App., 
Brinkerhoff  v.  Bostwick,  vii.  340. 

Id.  For  the  purpose  of  determining  limitation  of  time  appli- 
cable to  an  action  brought  by  stockholders  of  a  national  bank 
against  its  directors  for  damages,  for  the  loss  of  the  property  of 
the  bank  caused  by  misconduct  of  the  directors,  the  action  must 
be  treated  as  if  it  had  been  brought  by  the- bank  ;  and  any  stock- 
holder who  becomes  a  party  to  the  action  after  its  commencement 
stands  upon  the  same  footing,  as  to  the  limitation  of  time,  as  the 
original  plaintiff.     Id. 

Action  for  personal  injuries.  An  action  to  recover  damages  for 

personal  injuries  caused  by  allowing  snow  and  ice  to  accumulate 
on  a  cross-walk  in  such  a  rough  and  uneven  manner  as  to  render 
it  unsafe  aiid  dangerous  to  foot  passengers,  is  an  action  for 
damage  for  personal  injuries  resulting  from  negligence,  within 
the  meaning  of  Code  of  CivU  Procedure,  section  383,  and  must 
be  commenced  three  years  after  the  cause  of  action  accrued. 
Oct.  1882,  Supm.  Ct.  1st  Depjt.,  Dickenson  v.  The  Mayor,  iii. 
93. 

Claim  against  decedent.    Code  of  Civil  Procedure,  section 

1822, — providing  that  a  claim  against  a  decedent's  estate  disputed 
or  rejected  by  the  executor  or  administrator  is  barred,  unless  it 
is  referred  or  action  commenced  within  six  months  thereafter, — 
prior  to  its  amendment  in  1882,  applied  only  to  claims  presented 
after  commencement  of  publication  of  notice  to  creditors  to 
present  their  claims,  and  the  amendment  does  not  affect  cases  in 
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Arhicli  let'ers  were  issued  before  its  adoption.  April,  1886,  Ct. 
App.,  Ill  re  Haxton,  ix.  197. 

3alary  of  policeman.    'Xlie  salary  of  a  member  of  New  York 

police  force  being  statutory,  he  cannot  recover  for  any  salary 
which  accrued  more  than  six  years  before  the  proceeding  to 
collect  was  commenced.  April,  1883,  Supm.  Ct.  N.  Y.  Co.  Sp.  T., 
People  ex  tel.  Byrne  v.  French,  iii.  160. 

Judgment.  A  judgment  is  governed  by  the  statute  of  limitations 

i     in  force  at   the  time  it  was  recovered.     May,  1882,  Citi/  Ct.  of 
Brklyn.,  Barnard  v.  OnderJonk,  ii.  291. 

■  Id.    A  judgment  of  foreclosure  and  sale  recovered  prior  to  the 

Code  of  1?4:8,  is  governed  by  the  statutes  of  limitations  in  force 
previous  to  that  time,  and  is  presumed  to  be  paid  and  satisfied 
after  the  expiration  of  twenty  years  from  the  time  of  the 
signing  atd  filing  thereof  ;  such  rule  applies  to  every  judgment. 
Id. 

• Id.     "Where  a  judgment  was  recovered  in  a  justice's  court  in 

1873,  and  docketed  in  the  county  clerk's  office  August  17,  1880, 
— Held,  that  the  judgment  was  barred  by  the  six  years'  statute 
cf  limitations  at  tlie  time  it  was  docketed,  and  the  docketing  of 
the  judgment  could  not  give  it  validity.  Nov.  1884,  Supm.  Ct. 
iji'd  Dept.,  iSlocum  v.  Stoddard,  vii.  240. 

Notwithstanding  a  justice's  jadgment  was  recovered  before 

the  Code  of  Civil  Procediire  took  effect,  it  was  competent  for 
the  legislature  by  said  Code  to  shorten  the  statute  of  limitation 
applicable  to  it.     Id. 

— —  Id.  A  judgment  recovered  in  a  justice's  court  and  docketed  in 
the  county  clerk's  oixice,  while  the  Code  of  Civil  Procedure  was 
in  f  jree,  became,  upon  being  so  docketed,  a  judgment  of  tJie 
county  court,  upon  which  an  action  might  be  brought  at  any 
time  within  twenty  years  thereafter.  Sept.  1885,  Supm.  Ct.  iih 
Dept.,  Spencer  v.  Wait,  ix.  93. 

Exceptions ;  concealment  in  State.  Where  a  resident  of  Australia 
accepted  a  dralt,  and  soon  thereafter  absconded  and  came  to 
New  York  city,  where  he  assumed  and  hid  himself  under  a 
fictitious  name,  for  the  purpose  of  concealing  himself  from  his 
creditors, — Held,  that  such  concealment  of  his  identity  did  not 
suspend  the  operation  of  the  statute  of  limitations  ;  that  it  could 
not  be  construed  to  be  an  absence  from  the  State.  June,  1886, 
Ct.  App.,  Eagle  r, Fischer,  is.  318;  reversing  S.  C.  [N.  Y.  Super. 
Ct.,  Nov.  1884),  vi.  307. 

Absence  from  State.    Time  of  absence  from  State  of  owner  of 

fee  is  not  a  part  of  the  time  limited  for  the  commencement  of  an 
action  for  the  foreclosure  of  a  mortgage  on  real  property.  April, 
1885,  Co.  a.  Erie  Co.,  Oaborne  v.  Pwiudall,  vii.  323. 


CIVIL  PROCEDUSE  REPORTS.  C07 

Cause  of  action  accrued  before  Code  enacted.  Where  tUo  Code 
of  Civil  Procedure  took  effect  before  the  cummencemciit  nf  an 
action  accruing  in  1873,  its  in-ovisions  furnish  the  rule  of  limi- 
tations, unless  the  case  is  excepted  therefroiri  by  soctioii  411  of 
said  Code  ;  and  it  is  not  so  excepted  unless  the  acMoa  v/as  com- 
menced within  two  years  after  the  Code  took  c^ict  Such  com- 
mencement must  be  in  the  mode  prescribed  by  the  chapter  of 
v/hich  that  section  forms  a  part,  and  a  delivery  of  the  summons  to 
tlio  sheriff,  which  is  not  followed  by  the  persond  service  wiihin 
sixty  days  thereafter,  does  not  amount  to  a  commencement  of 
the  action.  Jan..  1884:,  Supm.  Ct.  4dh  Bept.,  Burgett  v.  Strickland, 
V.  276. 

Id.     The  construction  and  purpose  of  Code  of  Civil  Proce^iure, 

section  413,  subd.  1,  stated.  AlarcJt,  1882,  N.  Y.  Super.  Ct.. Green 
V.  N.  Y.  Cent.  ,&  H.  E.  E.  E.  Co.,  ii.  427. 

Acknowledgment  and  new  promise.  An  acknowledgment  to  take 
the  debt  out  of  the  statute  of  limitations  must  be  tuade  to  the 
creditor  or  to  some  one  acting  for  him  ;  or,  if  made  to  a  third 
person,  must  be  calculated  and  intended  to  influence  the  action 
of  the  creditor.  Accordingly  held,  tLat  statements  of  an  adminis- 
trator of  a  deceased  debtor,  in  a  proceeding  to  which  the  creditor 
was  not  a  party,  acknowledging  the  existence  of  the  debt,  and  that 
it  was  entitled  to  priority  of  payment,  was  not  such  an  acknowl- 
edgment as  to  give  it  new  validity.  Feb.  1885,  Suit.  Ct.  N.  Y. 
'  Co.,  Estate  of  Kendrick,  vii.  273. 

.^ Where  a  judgment  was  recovered  May  29,  1863,  and  the  judg- 
ment debtor  died  January  9,  1883,— i/e/c/,  that  unless  the  dece- 
dent in  his  life-time,  or  his  admiuistrator  after  his  death,  and 
within  twenty-one  years  and  six  moniliaarter  the  recovery  of  the 
judgment,  made  some  payment  on  account  of  the  judgment,  or 
acknowledged  in  writing  under  his  signature  tho  whole  or  a  part 
of  the. indebtedness,  there  was  an  absolute  presufliption  of  its 
payment  and  it  could  not  be  revived  by  hia  adffliaistrator.     Id. 

• Verbal.    Verbal   acknowledgment  by  administrator  of  debt 

upon  its  presentation,  and  oral  promise  to  pay  it,  does  not  revive 
it.    Id. 

■ When  able.    A  cause  of  action  on  a  promise  to  pay  a  debt  the 

moment  the  debtor  is  able,  accrues  as  soon  as  the  debtor  has 
pecuniary  ability.  Oct.  1885,  Ct.  App.,  Tebo  v.  liubiuson,  viii. 
141. 

. — .—  Id.  Mode  of  interpreting  the  promise  to  pay  the  debt  as  soon 
as  able,  stated.  When  question  as  to  abJity  to  pay  should  be 
left  to  the  jury.    Id. 

— —  Conditional.  A  conditional  acknowledgment  to  pay  debt 
barred  by  the  statute  of  limitations,  where  the  condition  is  not 
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accepted,  does  not  revive  the  debt.     May,  1884,  Surr.  Ct.  Kings 
Co.,  Estate  of  Meakim,  v.  421. 
See  Mamjamus  ;  PiiEADiNG. 

LIS  PENDENS. 
See  Real  Actions. 

LITNATIC. 

Committee ;  jurisdiction  over.  Notwithstanding  thie  provisions  of 
section  2344  of  the  Code  of  Civil  Procedure,  the  court  by  which 
the  conamittee  of  a  lunatic's  estate  was  appointed  after  the  death 
of  the  lunatic  during  his  iucompetency,  necessarily  retains  ex- 
clusive jurisdiction  of  the  proceeding,  and  the  fund  in  the  hands 
of  the  committee,  until  his  accounts  are  finally  adjusted  and 
settled.  A  fortiori,  this  is  so  where  a  proceeding  to  compel  the 
accounting  of  the  committee  is  pending  in  the  court  in  which  he 
■was  appointed,  instituted  prior  to  a  j)roceeding  for  that  purpose 
brought  by  the  administrator  of  the  lunatic  in  another  court. 
Nov.  1884,  N.  Y.  G.  P.,  Matter  of  Butler,  viii.  56. 

— —  Accoimting'.  A  committee  of  the  estate  of  a  lunatic  is  an  officer 
of  the  court  by  which  he  is  appointed,  in  the  same  manner  as  a 
receiver,  and  cannot,  during  the  life-time  of  the  lunatic,  be  called 
on  to  account  in  another  court.  This  principle  applied  to  a  case 
where  the  committee  was  appointed  by  the  court  of  conimon 
pleas,  and  an  accounting  was  sought  to  be  had  in  the  supreme 
court.    Id. 

MAINTENANCE. 
See  AiTOBNET  and  Client. 

MALICIOUS  PROSECUTION. 

Action  for,  when  lies.  An  action  for  malicious  prosecution  will  lie 
against  a  person  maliciously  causing  legal  proceedings  to  be 
taken  before  a  tribunal  of  competent  jurisdiction ;  although  they 
be  invalid.  June,  1882,  U.  S.  JDist.  Ct.  So.  Dist.  of  JSf.  Y.,  Cas- 
tro V.  Uriarte,  iL  210. 

See  Aebest  ;  Pleading. 

MANDAMUS. 

Is  a  legal  writ.  The  writ  of  mandamus  is  a  legal  writ,  ?ind  the 
forms  of  procedure  and  the  rules  which  govern  in  the  court  of 
chancery  have  no  application  to  it.  April,  1883,  Supm.  Ct.  N.  Y. 
Co.  Sp.  T.,  People  ex  rel.  Byrne  v.  French,  iii.  180. 

Discretionary.    The  allowance  of  a  writ  of  mandamus  is  subject  to 
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the  discretion  of  the  court.  Oct.  1882,  Sitpm.  Ct.  1st  Dept., 
People  ex  rel.  Cavanagh  v.  McAdam,  ii.  396. 

When  issued ;  in  doubtful  cases.  The  writ  of  mandamus  is  a  high 
prerogative  writ,  which  will  only  issue  to  compel  the  perform- 
ance of  a  duty  which  is  clear  and  distinct,  and  which  will  not 
issue  in  dubious  or  doubtful  cases.  July,  1882,  Supm.  Ct.,  N.  Y. 
Co.  Sp.  T.,  People  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  ii.  82. 

■ Where  remedy  at  law.  A  writ  of  mandamus  will  not  be  issued 

where  there  is  an  adequate  or  complete  remedy  at  law. 
Id.;  March,  1886,  Supm.  Ct.  1st  Dept.,  People  ex  rel.  Krohn 
V.  Miller,  ix.  149. 

Id.  Although  issued  in  cases  against  public  officers,  and  in  cer- 
tain cases  against  corporations,  where  an  action  for  damages  may 
also  be  maintained,  no  such  departure  from  the  general  rule  haa 
been  made  or  sanctioned,  where  the  writ  of  mandamus  has  been 
applied  for  to  obtain  a  mere  article  of  property  of  fixed  and  defi- 
nite value,  the  recovery  of  which  will  afford  full  justice  to  the 
applicant, — as  e.  g.,  to  procure  the  transfer  to  the  applicant  of  a 
certificate  of  membership  in  an  exchange,  when  such  transfer 
will  not  increase  his  rights  beyond  the  abUity  to  sell  the  certifi- 
cate. March,  1886,  Supm.  Ct.  1st  Dept, ,  People  ex  rel.  ELrohn  v. 
MiUer,  ix.  149. 

- —  Requiring  justice  to  entertain  summary  proceedings.  A 
mandamus  will  not  be  issued  to  compel  a  justice  to  entertain 
summary  proceedings  to  remove  a  tenant  from  demised  prem- 
ises, for  non-i)ayment  of  rent,  where  his  time  is  required  and 
devoted  to  other  business,  having  precedent  demands  upon  him 
as  a  member  of  the  court,  and  he  is  not  the  only  officer  to  whom 
such  application  can  legally  be  made,  Oct.  1882,  Supm.  Ct.  1st 
Dejji.,  Peojple  ex  rel.  Cavanagh  v.  McAdam,  ii.  396. 

Directing  correction  of  election  returns.  A  mandamus  wiU  bo 

granted  to  compel  a  board  of  county  canvassers  to  return  to  a 
board  of  inspectors  their  returns  of  an  election  held  in  their 
district  for  collection,  it  appearing  that  the  returns  are  errone- 
ous, and  that  the  inspectors  are  willing  to  reassemble  and  meet 
to  correct  the  errors;  and  while  a  court  will  not  needlessly  cause 
the  returns  of  an  election  to  be  sent  back  to  the  inspectors  for  cor- 
rection, it  should  do  so  where  a  mistake  of  fact  has  been  made, 
notwithstanding  the  corrections  will  not  change  the  result.  Dec. 
1882,  Supm.  Ct.  Greene  Co.  Sp.  T.,  People  ex  rel.  Sanderson  v. 
Board  of  Canvassers  of  Greene  Co.,  ii  452. 

Compelling  corporation  to  perform  its  duties  as  common 

carrier.  A  railroad  corporation  may  be  compelled  by  a  man- 
damus to  execute  its  duties  as  a  common  carrier  of  freight  and 
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passengers,  and  -wliere  it  neglects  or  refuses  to  receive  or  tra  s- 
porfc  freight  tendered  to  it  by  citizens  of  the  State, — althougli 
tliis  is  a  i)rivato  wrong,  for  wMch  the  citizen  is  entitled  to  re- 
cover in  an  action  at  law  such  damage  as  he  has  sustained, — the 
court  will  issue  a  mandamus  to  compel  the  corporation  to  per" 
form  its  du'ies.  Od.  1882,  S'/pm.  Ct.  1st.  Dept.,  People  v.  N.  Y, 
Cent  &  H.  R.  R.E.  Co..  iii.  11  ;  reversing  S.  C,  siib  nom.  Peo- 
ple V.  N.  Y.,  L.E.  &  W.  R.  R.  Co.  {Supm.  Ct.  N.  Y.  Co.  ^p,  T., 
J-dy,  1882),  ii.  82. 

— —  The  grounds  of  the  power  of  the  court  to  issue  mandamus  in 
such  a  case,  stated.    Id. 

'  Form  of  writ.  In  such  a  case  the  writ  should  require  the 
company  to  resume  the  duties  of  carriers  of  goods  and  passen- 
gers,— i.  e.,  to  receive,  carry  and  deliver  the  same  under  the 
existing  rules  and  regulations,  and  there  is  no  necessity  of 
specifying  any  of  the  details;  but  upon  the  return  to  the  writ  all 
questions,  whether  what  has  been  done  was  a  sufficient  compli- 
ance with  its  commands,  may  properly  arise  and  become  a  sub- 
ject of  further  consideration.     Id. 

Must  clearly  state  p.cts  to  be  performed.  The  writ  of  mandamus 
must  clearly  and  distinctly  state  the  acts  and  duties  commanded 
by  it  to  be  i)erformed,  so  that  the  party  to  wliom  it  is  addressed 
may  distiuctly  understand  v^hat  he  is  required  to  do.  Juhj,  1882, 
Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  People  v.  N.  Y.,  L.  E.  &  W.  R.  R. 
Co.,  ii.  82  ;  reversed,  iii.  11. 

> Final  disposition  by  court.    Where  a  hearing  was  had  upon 

the  report  of  a  referee  a^jpointed  to  hear  and  determine  the 
issurs  raised  by  the  answer  to  an  alternative  mandamus,  befoio 
the  special  term  which  denied  the  application  far  a  peremjitory 
writ  of  mandarr^us, — Held,  that  this  was  a  final  disposition  of  the 
case  by  the  court  itself,  and  if  the  judgment  entered  upon  tlie 
decision  made  by  the  court  was  correct  uj)on  the  facts  found  by 
the  referee,  it  should  be  sustained  ui)on  aiijjeal.  March,  1886. 
Supm.  Ct.  1st  Dept.,  People  ex  rel.  Krohn  v.  MEler,  is.  liO. 

Reference  on.     A  roforee  appointed  by  consent  to  hear  and 

determine  all  the  issues  framed  by  the  answer  to  an  alternative 
writ  of  mandamus  is  empowered  to  hear  and  determine  the 
entire  controversy  between  the  parties,  including  the  relator's 
right  to  a  peremptory  writ  of  mandamus.    Id. 

Limitation.  The  time  within  which  a  n:andamu3  must  be  resorted 
to  is  now  the  same  as  that  within  which  an  action  must  be 
brought.     Id. 

Motion  to  quash.  The  defendant  in  an  alternative  writ  of  mandamus 
may  move  to  quash  or  set  the  same  aside.  Such  motion  is  in 
the  nature  of  a  demurer,  and  should  be  made  before  the  return 
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to  the  writ,  unless  ifc  is  based  upon  a  defect  in  substance,  ia 
which  case  it  may  be  taken  advantage  of  at  any  time  before  a 
peremptory  writ  of  mandamus  is  awarded.  Upon  such  a  motion 
the  moving  party  holds  the  affirmative.  Oct.  1882,  Snpm.  Ct. 
1st  Bept.,  People  v.  N.-  Y.  Cent.  &  H.  R.  E.  K  Co. ,  iii.  11. 

• Order  to  show  cause.    Upon  the  return  of  an  order  to  show 

cause  why  a  mandamus  should  not  be  issued;  the  defendant  cat- 
not  move  to  quash  and  dismiss  the  petition  and  order  to  show 
cause,  but  the  proper  course  is  to  proceed  to  a  hearing  of  the  mo- 
tion for  the  writ,  the  moving  party  holding  the  affirmative.    Id. 

MANDATE. 

See  Impeisonment  ;  Injunction. 

MARINE  COURT. 

Jurisdiction.  Marine  court  of  the  city  of  New  York  has  like  power 
to  that  of  the  supreme  court,  to  examine  on  appeal  into  the 
facts  and  law  of  a  case.  Oct.  1882,  iV.  V.  Mar.  Ct.,  Schwab  v. 
Elias,  i.  340. 

See  City  Cotiet  of  New  Yokk. 

MARRIAGE. 

Marriage  is  a  status,  in  the  maintenance  of  which  the  State  has  an 
interest ;  it  can  be  dissolved  only  according  to  the  laws  of  the 
State  where  the  parties  reside,  and  cannot  be  put  on  or  off  at  the 
pleasure  of  the  parties.  April,  1886,  Supm.  Ct.  Orange  Co.  iSp. 
T.,  Eundle  v.  Van  Inwegan,  ix.  328. 
See  DivoKCE ;  Husband  and  Wife  ;  Makeied  Woman. 

MARRIED  WOMAN. 

Actions,  etc.,  against.  Under  the  Code  of  Civil  Procedure  pro- 
ceedings to  enforce  the  liability  of  a  married  woman  are  the  same 
as  if  she  was  unmarried  ;  all  distinctions  between  a  femme  sole 
and  a  femme  covert,  as  to  the  form  of  an  action  against  her 
and  the  judgment  therein,  are  abolished.  Jan.  1885,  N.  Y.  Super. 
Ct.  Sp.  T.,  Brainerd  v.  White,  vii  43. 

— —  Judgment  in.  Where,  in  an  action  against  a  mai-ried  woman 
on  her  promissory  note  whereby  she  charged  her  separate  estate 
with  the  payment  thereof,  the  complaint  alleged  that  she  owned 
certain  real  estate  and  asked  judgment  for  the  amoriut  thereof, 
and  that  the  same  is  a  lien  thereon,  and  it  was  conceded  that  the 
plaintiff  was  entitled  to  judgment  for  the  amount  of  the  note, — 
Held,  that  the  plaintiff  should  have  a  simple  money  judgment 
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against  tLe  defendant,  for  the  amount  of  note  and  interest,  with 

costs,  but  was  not  entitled  to  the  remainder  of  the  relief  asked. 

Jan.  1885,  N.  Y.  Super.  Ct.  Sp.  T.,  Braiuerd  v.  White,  vii.  43. 
Defenses.    Defense  of  coverture  must  be  pleaded.    Nov.  1882, 

N.  Y.  a  p.,  Kowe  V.  Comley,  ii.  424. 
Arrest.    A  married  woman  may  be  arrested  where  the  arrest  of  a 

female  is  authorized  in  general  terms.    June,  1883,  JV.  Y.  Super. 

Ct.  Sp.  T.,  Muser  v.  MiHer,  iii.  388 ;,  July,  1883,  Supm.  a.  Sp. 

T. ,  People  ex  rel.  Miller  v.  Davidson,  iii.  389,  yiote. 
See  DxvoECE  ;  Husband  and  Wipe  ;  Pleadikg. 

MASTER  AND  SERVANT. 

Factor.    When  factor  does  not  act  in  fiduciary  capacity,    Jan.  1886, 
Supm.  Ct.   1st  DepL,  Weeks  v.  ComweU,  ix.  28. 
,  See  Peincipaij  and  Agent. 

MATRIMONIAL  ACTIONS. 

See  Costs  ;  Divorce. 

MAYOR  OF  NEW  YORK.  ^ 

/  See  Injunction. 

MESNE  PROFITS. 
See  Appeaij  ;  Ejectment. 

MORTGAGE. 

Nature  of.  A  mortgage  is  not  an  instrument  for  the  payment  of 
money  only.  Marcli,  1885,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Rose  v. 
Meyer,  vii.  219. 

Made  by  railroad  corporation.  In  a  case  where  a  railway  corpo- 
ration has  given  a  mortgage  to  a  trustee  to  secure  bonds  issued 
by  it,  the  trustee  represents  the  owners  and  holders  of  the  bonds, 
and  must  usually  be  the  party  in  whose  name  and  by  whom 
legal  proceedings  for  their  protection  and  collection  should  be 
carried  on;  but  when  the  trustees  become  a  party  to  an  unlawful 
proceeding,  injurious  to  the  rights  of  the  beneficiaries,  the  latter 
are  empowered  to  take  such  action  for  their  own  vindication  • 
an,d  protection  as  the  necessities  of  the  case  seem  to  require,  and 
for  this  purpose  it  is  not  necessary  that  the  trustee  should  be 
actuated  by  any  improper  motive  or  controlled  by  any  injurious 
influence,  but  it  is  sufficient  that  he  has  identified  himself  with 
an  unlawful  proceeding,  of  which  the  beneficiaries  have  a  just 
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right  to   complain.     Aug.  1884,  Supm.  Ct.  K.   Y.   Co.  Sp.    T., 
United  States  Trust  Co.  v  N.  Y.,  W.  S.  &  Buf.  B.  K.  Co.,  vi.  90. 
See  Ejectment  ;  FoEECiiOsuKE  ;  Pleading. 

MOTION  AND  ORDER. 

Moving  papers ;  affidavit.  Where  the  affidavit  of  a  deputy  sheriflf 
on  which  an  order  for  the  examination  under  section  861  of  the 
Code  of  Civil  Procedure,  of  a  j)erson  asserted  to  be  indebted  to 
the  defendant  in  an  attachment,  referred  to  the  attachment  and 
certain  ceitificates  filed  with  the  clerk  of  the  court  as  having 
been  served  by  him,  and  stated  that  he  desired  to  base  his  appli- 
cation for  an  order  on  such  paper, — Held,  that  such  attachment 
and  certificates  might  properly  be  considered  as  part  of  the  mov- 
ing papers  on  which  the  order  was  granted.  Nov.  1885,  Supm. 
Ct.  St.  Law.  Co.  Sp.  T.,  In  re  Crary,  ix.  168. 

-^ —  Irregularity ;  no  prior  application.  Failure  to  comply  with 
rule  25  of  the  general  rules  of  practice  in  regard  to  stating 
whether  or  not  any  previous  application  has  been  made  for  an 
ex  parte  order,  is  a  mere  irregularity,  and  does  not  absolutely 
entitle  party  to  dismissal  of  the  proceedings.  March,  1881, 
Supm.   Ct.  1st  Dept.,  Bean  v.  Tonnele,  i.  33. 

• For  irregularities.    An  order  granting  a  motion  to  vacate  and 

set  aside  a  judgment  is  objectionable  when  no  specific  grounds 
of  irregularity  are  specified  in  the  order  to  show   cause  on 
which  it  was  made.     Sept.  1884,  N.  Y.  C.  Ct.,  Sniffen  tJ.Peck, 
-     vi.  188. 

Motion ;  rehearing  and  renewal.  When  a  motion  has  been  heard 
and  improperly  decided,  the  defeated  party  may  apply  for  a 
rehearing,  provided  he  does  so  before  a  court  held  by  the 
judge  making  the  decision.  And  that  may  be  done  either  on 
the  original  papers,  or  on  them  and  further  papers  supplied  and 
served  for  that  purpose.  Oct.  1882,  Supm.  Ct.  1st  Dept.,  Arnold 
V.  Oliver,  ii.  457. 

Id.    A  motion  to  set  aside  an  execution  on  the  ground  that  it 

was  issued  without  leave  of  court  is  barred  by  the  denial  of  a 
prior  motion  to  set  aside  the  execution  on  the  ground  that  the 
judgment  had  been  paid,  where  the  facts  upon  which  the  second 
motion  was  made,  could,  with  ordinary  diligence,  have  been 
ascertained  before  motion  was  made.  This  want  of  diligence 
would  defeat  a  motion  for  leave  to  renew.  May,  1885,  Supm.  Ct. 
Ulster  Co.  Sp.  T.,  Nat.  Bank  Port  Jervis  v.  Hansee,  vii.  350. 

Id.    Instance  of  a  case  in  which  it  was  held  that  a  renewal  of  a 

motion  was  made  upon  new  facts.     Sept.  1884,  Supm.   Ct.  2d 
Dept.,  Apsley  v.  Wood,  vi  178. 
Vol.  X.— 33. 
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Taking  deposition  to  be  used  on.    It  must  appear  from  the 

affidavit  on  which  an  order  to  take  the  deposition  of  a  witness  to 
be  used  on  a  motion  is  granted,  that  the  person  sought  to  be 
examined  refuses  to  make  an  affidavit  of  facts  which  are  within 
his  knowledge  ;  it  must  specify  the  nature  of  the  motion,  and 
must  show  that  the  affidavit  or  deposition  is  necessary  thereon. 
July,  1883,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Williams  t.  Western  Union 
Tel.  Co.,  iii.  448. 

Id.   An  order  for  taking  deposition  to  be  used  on  motion,  can 

only  be  granted  on  application  of  a  party  to  the  action  ;  and  a 
stockholder  of  an  insurance  corporation  or  the  holders  of  polices 
thereof,  or  creditors  thereof,  ard  not  parties  to  an  action,  because 
the  corporation  is,  within  this  rule.  Nov.  1883,  Supm.  Ct.  If.  Y. 
Co.  Sj}.  T.,  Attorney-General  v.  Continental  Life  Ins.  Co.,  iv. 
214. 

• A  party  to  an  action  cannot  be  examined  under  such  an  order. 

Id. 

Id.    Where,  in  an  action  brought  by  the  attorney-general  to 

dissolve  an  insurance  corporation,  a  policy-holder,  who  was  not 
a  party  to  the  action,  moved  to  set  aside,  for  the  alleged  fraud 
of  one  F.,  an  order  directing  the  receiver  of  the  defendant  to 
compromise  and  discontinue  two  actions  brought  by  him  against 
said  r.,  and  procured  an  order  to  take  the  deposition  of  said  F., 
to  be  used  on  such  motion, — Held,  that  the  order  to  take  said 
F.'s  deposition  was  improperly  granted,  and  should  be  vacated 
and  set  aside.     Id. 

Reference  in ;  when  authorized.  When  a  referee  is  authorized 

by  the  Code  of  Civil  Procedure  and  properly  ordered  on  a 
motion  to  continue  an  injunction  where  the  facts  are  contro- 
verted and  too  uncertainly  presented.  Mardi,  1885,  S"pm.  Ct.  1st 
Dept.,  Continental  Store  Service  Co.  v.  Clark,  vii.  183. 

• Id. ;  determination.    While  the  report  of  a  referee  appointed 

to  take  proof  on  a  motion  is  not  of  the  same  authority  as  the  re- 
port of  one  on  the  trial  of  an  issue  of  fact,  his  rej>ort  should  stand 
if  only  fairly  supported  by  the  evidence.  Sept.  1884,  Supm.  Ct. 
2d  Bept.f  Apsley  v.  Wood,  vi.  178. 

Non-payment  of  costs ;  stay.    Non-payment  of  the  costs  of  a 

prior  motion  stays  all  proceedings  on  the  part  of  the  person  against 
whom  they  were  awarded  except  to  review,  etc.,  and  the  court 
is  powerless  without  the  payment  of  costs  to  entertain  another 
motion  for  same  relief.  May,  1885,  Supra.  Ct.  Ulster  Co.  Sp.  T., 
Nat.  Bank  Port  Jervis  v.  Hansee,  vii.  350. 

Id.   Instance  of  a  case  in  which  proceedings  were  stayed  by  the 

non-payment  of  motion  costs.  Dec.  1885,  N.  Y.  C.  Ct.  Sp.  T., 
Mooney  v.  Eyerson,  viii.  435. 
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Granting  relief  to  party  opposing.    On  a  motion  by  one  party 

the  court  cannot  grant  relief  to  the  opposing  party.  Jan.  1885, 
Siipm.  Ct.  Mil  Dept.,  Siegrist  v.  HoUoway,  vii.  58. 

Id.     Instance,  where  parties  opposing  a  motion  obtained  aflSr- 

mative  relief.  March,  1881,  Supm.  Ct.  1st  Dept.,  Weil  v.  Martin, 
i.  133. 

Order  to  show  cause.  It  is  -within  the  power  of  the  court  or  a  judge 
thereof  to  grant  an  order  to  show  cause  returnable  in  more  than 
eight  days,  and  when  so  returnable  it  is  merely  a  substitute  for 
the  ordinary  notice  of  motion,  and  Code  Civil  Procedure,  §  780, 
— requiring  a  direction  in  an  order  to  show  cause  that  service  less 
than  eight  days  before  its  return  be  sufficient,  and  that  the  order 
be  founded  upon  an  affidavit  showing  grounds  for  granting  an 
order  returnable  in  less  than  eight  days, — do  not  apply  to  such  an 
order,  nor  does  the  requirement  of  Eule  37  of  the  general  rules 
of  practice,  that  the  grounds  for  granting  the  order  be  contained 
in  the  moving  affidavit.  Jan.  1881,  Supm.  Ct.  1st  Dept.,  Gross  v. 
Clark,  i.  17. 

Id.  Section  780  of  the  Code, — requiring  that  the  moving  affidavit 

disclose  a  reason  for  granting  an  order  to  show  cause, — does  not 
apply  to  surrogate's  courts.  June,  1881,  Surr.  Ct.  Kings  Co.,  la 
re  Harris,  i.  162. 

Order ;  when  discretionary.  A  discretionary  order  is  one  made  by 
a  court  upon  evidence  upon  which  men  of  good  judgment  may 
fairly  differ.  Feb.  1885,  N.  Y.  C.  P.,  Stringfield  v.  Fields,  vii. 
356. 

Construing.  The  superior  court  possesses  the  power  to  construe 
its  own  orders,  and  especially  is  this  so,  where  the  order  is  a 
discretionary  one.  Jan.  1882,  N.  Y.  Super.  Ct.,  Havemeyer  v. 
Havemeyer,  i.  448. 

■ Recitals.   A  recital  in  an  order  is  at  least  presumptive  evidence 

of  the  fact  so  asserted.  March,  1881,  Supm.  Ct.  1st  Dept.,  Weil 
V.  Martin,  i.  133. 

■ Id. ;  presumptions.  Denial  of  motion  for  leave  to  issue  execu- 
tion when  motion  unnecessary  will  be  assumed  to  be  on  that 
ground,  when  grounds  of  denial  do  not  appear.  Nov.  1885, 
C.  Ct.  BrooUyn,  Bullen  v.  Murphy,  viii.  266. 

Id.  ;  resettlement.   Remedy,  where  the  order  does  not  contain 

the  proper  recitals,  is  to  move  for  a  resettlement.  Dec.  1885,  N, 
Y.  C.  Ct,  Sp.  T.,  Mooney  v.  Ryerson,  viii.  435. 

Resettlement.    Where  it  appears  upon  the  papers  upon  which 

a  motion  was  made,  heard  and  determined  at  special  term,  the 
decision  cannot  be  entered  as  an  order  of  a  judge  of  a  court ; 
and  if  the  court  had  no  right  to  make  the  order,  for  want  of 
jurisdiction  or  otherwise,  the  error  should  be  corrected  by  ap- 
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peal  tlierefrom,  and  not  by  a  motion  to  resettle.  Jan.  1884, 
Supm.  Ct.  1st  Dept.,  Lippencott  v.  Westray,  vi.  74. 

Id. ;  motion,  by  whom  heard.    When  application  to  vacate, 

modify  or  resettle  an  order  should  not  be  entertained  by  a  jus- 
tice other  than  one  who  made  or  directed  it.  May,  1883,  Supm. 
Ct.  1st  Dept,  In  re  Nat.  Trust  Co.,  iv.  203. 

Service.  Service  of  an  order  upon  an  attorney  is  regular  where 

it  was  delivered  to  the  individual  found  in  charge  of  the  office 
and  afterwards  actually  came  to  the  hands  of  the  attorney  ;  and 
the  attorney  did  not  appear  to  be  in  the  room  which  was  entered 
by  the  person  making  the  service,  notwithstanding  he  was  in  an 
adjacent  room  at  the  time.  Jan.  1881,  Supm.  Ct.  1st  Dept ,  Gross 
V.  Clark,  i.  17. 

Id.     Service  of  a  judge's  order,  in  a  case  where  it  is  not  sought 

to  bring  a  party  into  contempt  for  non-compliance  therewith,  is 
properly  made  by  delivery  of  a  copy  to,  or  for,  the  person  ujion 
whom  the  service  is  to  be  made.    The  original  need  not  be  ex- 

'        hibited.     Id. 

Returning.  A  copy  of  an  order  served  at  the  office  of  an  attor- 
ney cannot  be  returned  for  any  of  the  following  reasons  :  (1) 
That  the  notice  of  entry  fails  to  specify  the  county  in  which  the 
order  is  entered.  (2)  That  it  does  not  recite  the  filing  of  a 
paper  used  upon  a  motion.  (3)  That  it  is  not  a  certified  copy. 
(4)  That  it  was  served  upon  a  person  in  his  office  not  in  his  em- 
jjloy  when  he  himself  was  in  the  office  and  easily  accessible.    Id. 

See  Affidavit  of  Merits  ;  Appeal  ;  Attactttvtknt  ;  Biiiii  of  Paeticu- 
LAKS  ;  Bond  ;  Costs  ;  Estoppel  ;  Examination  befoee  Tkial  ; 
ExECUTOB  and  Administkator  ;  FoEMEB  Adjudication  ;  Injunc- 
tion ;  Summary  Proceedings  ;  Supplementaby  Proceedings  ; 
Surrogate's  Court. 


MTJNICIPAL  CORPORATIONS. 

Acts  binding.  When  municipal  corporation  bound  by  acts  of  pri- 
vate individual  or  officer.  June,  1883,  Ct.  App.,  Davis  v.  Mayor, 
iv.  290. 

Presentation  of  claim  to.  Non-presentation  of  claim  against  mu- 
nicipal corporation  is  not  a  defense,  nor  a  fact  involved  in  the 
trial.     June,  18il,  Ct.  App.,  Baine  v.  City  of  Eochester,  i.  269. 

Note  on  Presentation  of  Claim  against  municipal  corporation, 

i.  270. 

See  Common  Council  ;  Corporation  ;  Costs  ;  Injunction  ;  Parties 

to  Action. 
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NAME. 

Designating  party  by  fictitious.    Section  451  of  the  Code  of  Civil 

Procedure, — in  relation  to  designating  a  defendant  whose  name 
is  unknown,—  is  general  in  its  application,  and  was  intended  to 
'*'PPly  to  all  actions  in  which  service  by  publication  ma  ybe 
made.     March,  1881,  Ct.  Aj^p.,  Bergen  v.  Wyckoff,  i.  1. 

■ The  title  of  an  action  in  a  summons  and  complaint  did  not  con- 
tain the  names  of  two  of  the  defendants  whose  names  were 
unknown,  but  referred  to  them  as  the  wives  of  two  other  defend- 
ants whose  names  were  given, — Heldf  defective  and  irregular, 
for  the  reason  that  the  Code  requires  that  the  summons  shall 
contain  the  names  of  both  parties,  or  as  much  of  his  or  her  name 
as  is  known,  adding  in  that  case  a  descrijition  identifying  the 
person  intended.  In  such  a  case  the  word  "  Mrs."  prefixed  to  the 
name  of  the  husband,  followed  by  the  description,  '*  his  wife,"  is 
suflScient.  March,  1881,  Supm,  Ct.  1st  DepL,  Weil  v.  Martin,  i. 
133. 

• Describing.    Where  the  first  name  of  a  defendant  is  unknown, 

and  that  fact  is  stated  in  the  summons,  and  he  is  therein  desig- 
nated by  a  fictitious  name,  the  plaintiff  need  not  add  a  further 
description  identifying  the  person  inttnded,  unless  there  is 
some  necessity  therefor,  and  there  is  no  such  necessity  in  an 
ordinary  action  on  contract,  in  which  the  defendant  is  person- 
ally served.  Mai/,  1884,  JV.  Y.  C.  P.  Sp.  T.,  HHton  v.  Sinshei- 
mer,  v.  355. 

Waiving  irregularity  in  name.  Designating  Christian  names  of 
party  iu  summons  and  complaint  by  initials  is  an  irregularity 
which  may  be  waived  or  disregarded.  Nov.  1882,  N.  Y.  Super. 
Ct.,  Grant  v.  Birdsall,  ii.  422. 

Amending  name.  Where  a  person  was  sued  as  W.  H.  Williams,  on 
a  note  signed  by  him  in  that  name,  and,  after  his  time  to  answer 
had  expired,  the  summons  and  complaint  were,  by  order  of  the 
court,  amended  by  inserting  the  word  ' '  William  "  in  place  of 
the  letter  "  W."  in  the  title  of  the  action,  and  judgment  was 
entered  by  default  against  "William  H.  Williams,"  who  was 
concededly  the  person  named  in  the  summons  and  complaint 
served  as  "  W.  H.  Williams,"— -Ht^/(/,  that  a  motion  to  set  aside 
the  order  and  judgment  OQ  the  ground  that  the  court  had  not 
acquired  jurisdiction  over  "William  H.Williams,"  should  be 
denied  ;  that  the  defect  was  a  mere  irregularity  by  which  the 
defendant  was  not  prejudiced.  April,  1886,  S  ipm.  Ct.  Oneida 
Co.,  Sp.  T.,  Farmers'  Nut.  Bank  of  Eome  v.  Williams,  vs..  212. 

New  York  court  of  common  pleas  may  amend  judgment,  exe- 
cution and  aU  proceedings  before  and  after  judgment  by  correct- 
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ing  name  of  a  party  where  tlie  judgment  is  a  judgmeut  of  puch 
court  by  virtue  of  the  filing  with  the  county  clerk  of  a  Iranscript 
f jom  a  district  court.  May,  1884,  N.  Y.  C.  P.  Sp.  T.,  Hilton  v. 
Sinsheimer,  v.  355. 

Conducting  business  under  fictitious.  An  agreement  or  acceptance 
made  in  Canada  which  violates  the  law  of  this  State  against  the 
-  use  of  the  words  "  and  Co."  when  not  representing  an  actual  jjai  t- 
ner,  wiU  not  be  held  invalid  unless  invalid  by  the  laws  of  Canada; 
and  that  fact  must  be  shown  ;  it  will  not  be  inferred.  March, 
1884,  Supm.  Ct.  Oswego  Co.  Chamb.,'Roas  r.  Wigg,  vi.  268,  note  ; 
aff'd,  June,  1884,  Supm.  Ct.  4:th  Dept.,  vi.  263. 

The  statute  prohibiting  the  transaction  of  business  under  ficti- 
tious names  does  not  api)ly  to  commercial  copartnerships  located 
and  transacting  business  in  foreign  countries  ;  and  i'  seems,  that 
a  single  person  located  and  transacting  business  under  the  firm 
name  in  a  foreign  country  is  authorized  to  use  such  firm  name 
in  the  carrying  on  of  a  branch  of  that  business  in  this  State, 
June,  18§4,  Supm.  Ct.  Ith  Dept,  Boss  v.  Wigg,  vi.  363. 

NEGLIGENCE. 

Imputed.  What  negligence  of  parent  will  be  imputed  to  child  and 
defeat  recovery  in  action  for  causing  its  death.  July,  1886,  Supm. 
Ct.  2d  Dept,  Birkett  v.  Knickerbocker  Ice  Co.,  x.  52. 

The  rule  as  to   contributory  negligence  of  children,  and   the 

duty  of  persons  having  charge  of  school  premises,  stated.  March, 

1881,  Supm.  Ct.  1st  Dept.,  Miller  v.  McCloskey,  i.  252. 
Abatement  of  action  for.    All  actions  for  personal  injuries  abate 

upon  death  of  person  causing  the  injury,  except  those  under  the. 
,    statute  for  causing  death,  as  to  which  a  different  rule  applies. 
March,  1884,  Supjn.  Ct.  1st  DejJt,  Hegerich  v.  Keddie,  v.  228. 
See  Death,  Action  for  Causing  ;  Execution  against  the  Peeson. 

NEW  TRIAL. 

Rule  as  to,  unchanged.  Rule  as  to  granting  of  new  trials  by  the 
appellate  court  for  error  committed  in  admission  or  rejection  of 
evidence  upon  trial  of  actions  at  common  law,  has  not  been 
changed  by  the  Code  of  Civil  Procedure,  section  1003.     April, 

1882,  Ct.  App.,  Machen  v.  Lamar  Ins.  Co.,  ii.  28. 

Motion  for ;  when  made.  Motion  for  new  trial  cannot  be  entertained 
on  minutes  unless  there  has  been  a  verdict ;  the  remedy  in  case 
of  non-suit  is  either  by  motion  at  special  term  on  a  case  or  by 
appeal.  Aug.  1881,  iV".  Y.  Super  Ct.  Tr.  T.,  Dusenbury  v.  Dusen- 
bury,  i.  292. 

Id.    When  it  is  desired  that  an  appellate  court  should  review 
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the  evidence  upon  the  merits,  a  motion  for  a  new  trial  must  be 
made  either  upon  the  minutes  or  upon  a  case  and  exceptions. 
Jan.  1885,  Supra.  Ct.  5th  BepL,  Olmstead  v.  Reed,  vii.  190. 

• Id.    Although,  in  an  action  triable  by  the  court,  in  -which 

specific  questions  of  fact  were  tried  by  a  j'ury,  a  motion  for  a 
new  trial  may  be  made  upon  the  minutes  before  the  judge  who 
presided  at  such  trial,  a  more  usual  course  is  to  leave  the 
motion  for  a  new  trial  to  be  made  at  the  term  when  motion  for 
final  judgment  is  made,  or  remaining  issues  of  facts  tried.  July, 
1884,  Sapm.  Ct.  Otiond.  Co.  Cham.,  Jones  v.  Stewart,  vii.  16-1. 

Id.     A  plaintiff  is  not  prevented  by  his  failure  to  take  any 

exceptions  or  make  any  requests  on  the  trial  of  an  action  from 
moving  upon  the  minutes  to  set  aside  the  verdict  as  founded 
upon  insufficient  evidence  and  for  a  new  trial.  Dec.  1883,  N.  Y. 
C.  Ct.  Tr.  T.,  Gescheidt  v.  Quirk,  v.  38. 

— —  When  non-smt  ordered.  On  motion  for  a  new  trial,  when  it 
appears,  as  question  of  law,  that  no  recovery  can  be  had  against 
the  defendant,  the  verdict  maybe  set  aside  and  non-suit  directed. 
May,  1881,  Sup.  Ct.  Livingston  Clrc,  Fitzgerald  t?.  ^uann,  i.  273. 

When  granted.    If,  on  appeal  upon  the  whole  case,  it  appears 

that  injustice  has  been  done,  the  court  will  grant  a  new  trial, 
although  no  objection  or  exception  was  taken  on  the  trial.  Oct. 
1882,   N.  Y.  Mar.  Cl.,  Schwab  v.  EHas,  ii.  340. 

• New  trial  may  be  ordered  on  ground  that  verdict  was  not 

sustained  by  the  evidence,  although  no  exception  was  taken. 
Jan.  1882,  Supm.  Ct.  1st  Dept.,  Kelly  v.  Frazder,  ii.  322. 

• Id.    In  an  action  of  replevin  a  new  trial  should  be  grauted 

where  the  value  of  the  chattel  assessed  was  its  value  at  the  time  it 
was  demanded  and  not  at  the  time  of  the  trial,  and  that  notwith- 
standing an  exception  was  not  taken.     May,  1885,  Supm.  Ct. 
Kings  Co.  Sp.  T.,  Button  v.  Chapin,  vii.  278. 
See  Appeal  ;  Costs  ;  Ejectment. 

NEW  YOEK  CITY. 

The  corporation  known  as  "  The  Mayor,  Aldermen  and  Commonalty 
of  the  city  of  New  York,"  though  subject  to  State  laws,  was  not 
created  by  them,  but  by  crown  charters,  still  largely  in  force. 
Feb.  1885,  N.  Y.  Super.  Ct.  Sp.  T.,  Eoosevelt  v.  Edson,  vii.  5. 
See  Common  CooNorL  ;  Injunction  ;  Municipaii  Cobpobation. 

NEW  YOEK  LAW  INSTITUTE. 

See  ExECDTiON  ;  SupptjKimentaby  Peoceedings. 

NEXT-OF-KIN. 
Action  by.     When  next-of-kin  may  sue  as  such  for  his  share  due  aa 
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estate  of  which  no  administrator  has  been  appointed.  Jan.  1883, 
Ct.  App.,  Segelken  v.  Meyer,  v.  1. 
See  AiiiEN ;  Executou  and  Administrator  ;  Joinder  of  Ac- 
tions ;  Surrogate  ;  WhiL. 

NON-SUIT. 

See  Judgment  ;  New  Trial. 

NOTARY  PUBLIC. 

See  AiTEDAvrr. 

NOTE. 
See  Payment  ;  Securitt  fob  Costs  ;  Subrogation  ;  Witness. 

NOTICE  OF  APPEARANCE. 

,  Service  of  general  notice  of  appearance  dispenses  with  service  of 
the  summons  for  all  purposes.     May,  1882,  Supm.  Ct.  1st  Dept., 
Catlin  V.  Moss,  ii  201. 
See  Attachment  ;  Guardian  ;  Guardian  ad  Litem:  ;  Infant. 

NOTICE  OF  ENTRY. 

Indorsement.  Party  endeavoring  to  limit  time  to  appeal  is  held  to 
strict  practice  ;  and  a  notice  of  entry  of  judgment  which  does 
not  conform  in  all  respects  to  the  rule  is  a  nullity,  and  may  be 
treated  as  such.  The  failure  of  an  attorney  to  indorse  upon  a 
notice  of  entry  of  judgment,  his  address,  is  cured  by  a  formal 
admission  of  due  and  proper  service  thereof.  Ja)i.  1886,  Supm. 
Ct.  1st  Dept.,  Patterson  v.  McCunn,  ix.  122. 

Form  of.  Where  the  copy  of  an  order  served  upon  an  attorney  for 
a  party  was  certified  by  the  clerk,  in  whose  office  it  was  entered, 
in  these  words  :  "  Indorsed  filed  October  11,  1882.  A  copy.  0. 
A.  Hart,  Clerk,"  and  indorsed  on  the  back,  "Copy  order  strik- 
ing out  amended  complaint,  and  dismissing  cause," — Held,  that 
this  amounted  to  a  written  notice  that  the  order  had  been  en- 
tered by  the  clerk  ;  that  no  particular  form  of  words  or  notice 
is  prescribed,  and  if  written  notice  of  entry  of  the  order  was 
served,  the  statute  was  complied  with,  and  the  time  to  appeal 
commenced  to  run.  Feb.  1883,  Supm.  Ct.  2d  Dept.,  Baker  «. 
Hatfield,  iii.  303. 

NOTICE  OF  TRIAL. 

See  Costs;  PiiEading;  Tbui^ 
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NUISANCE. 

Action  to  abate.  An  action  to  abate  a  public  nuisance  may  be  main- 
tained by  a  private  person  specially  injured  thereby.  Dec.  1881, 
Supm.  Ct.  Kings  Co.Sp.  T.,  Negua  v.  City  of  Brooklyn,  i.  471. 

Tlie  interference  with  the  ordinary  use  of  the  streets  of  a  city 

which  would  follow  from  the  construction  and  operation  of  an 
elevated  railroad,  when  done  without  legal  authority,  would 
be  per  se  a  public  as  well  as  a  private  nuisance.  The  author- 
ity on  which  a  private  person  may  maintain  an  action  to  pre- 
vent the  creation  of  such  nuisance  in  the  City  of  Brooklyn, 
stated.     Id. 

See  Injunction. 

OBJECTION. 

See  Appeal  ;  Summaby  Pkoceedings. 

OFFER  OF  JUDGMENT. 

Amendment  of.  Court  has  power  to  allow  amendment  of  oflfer  of 
judgment  after  the  trial  of  the  action,  nunc  pro  tunc  as  of 
the  time  it  was  made.  Oct.  1882,  N.  Y.  C.  P.  Sp.  T.,  Eagan  v. 
Moore,  ii.  300. 

Cannot  be  amended  after  verdict  by  supplying  aflSdavit    of 

attorney  that  he  was  authorized  to  make  it.  April,  1884,  N.  Y. 
C.  Ct.  Sp.  T.,  "Werbolowsky  v.  Greenwich  Ins.  Co.,  v.  303. 

When  judgment  more  favorable.  An  offer  of  judgment  by  one  of 
two  joint  debtors  is  not  as  favorable  as  the  recovery,  although  the 
judgment  is  not  of  a  greater  amount,  where  the  offer  was  of  in- 
dividual judgment  against  a  debtor  making  it  and  the  judgment 
recovered  is  against  such  defendant  and  another  defendant  not 
summo'ned.  Ajiril,  1886,  N.  Y.  C.  P.,  Bannerman  v.  Quacken- 
bush,  ix.  108 ;  affirming  S.  C.  (iV.  F.  G.  Ct.,  July,  1885),  vii. 
428. 

The  offer  of  judgment  authorized  by  the  Code  must  be  for  a 

specified  sum.  "Where  an  offer  of  judgment  was  for  $56,  "  with 
interest," — Held,  that  the  only  sum  specified  was  $56,  and  no 
significance  could  be  given  to  the  words  "  with  interest,"  from 
the  impossibility  of  fixing  any  date  for  computation.  Nov.  1882, 
N.  Y.  C.  P.,  Smith  v.  Bowers,  iii.  72. 

Costs.  Where  the  defendant  in  an  action  on  contract  in  a  court  of 
record  offered  to  allow  judgment  for  $35,  with  costs,  and  the 
plaintiff  accepted  the  offer, — Held,  that  neither  party  was  entitled 
to  costs;  that  as  the  recovery  was  less  than  $50,  there  was 
no  authority  in  the  statute  entitling  the  plaintiff  to  any  costs, 
and  the  defendant,  by  making  the  offer,  waived  his  statutory 
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right  thereto.  May,  1885,  JST.  Y.  G.  Ct.  Chamb.,  Moffett  v.  Deam, 
viii.  85. 

The  court  has  no  power  to  grant  an  additional  allowance  on 

acceptance  of  an  offer  of  judgment.  Dec.  1884,  Supm.  Ct.  N.  Y. 
Co.  Sp.  T.,  Poole  V.  Osborn,  vi.  232,  note. 

As  an  estoppel.  Where  a  general  ofifer  of  judgment  was  made  in  an 
action  and  accepted,  and  judgment  entered  thereon,  the  party 
accepting  it  is  thereby  concluded  from  bringing  a  new  action  for 
any  part  of  the  claim  embraced  in  the  complaint  and  which 
might  have  been  litigated  in  the  action.  June,  1883,  Ct.  App., 
Davies  v.  Mayor,  &o.  of  N.  Y. ,  iv.  290. 

OFFICE  AND  OFFICER. 
See  Bahj  ;  Shebitf. 

ORDER;  ORDER  TO  SHOW  CAUSE. 

See  MoxioN  and  Obdeb. 

ORDER  OF  ARREST. 

See  Abeest. 

ORDINANCE. 

Suminons  in  action  on.  The  ordinary  definition  of  an  ordinance 
includes  the  word  statute,  and  the  summons  in  an  action  for 
penalty  given  by  city  ordinance,  must  have  a  general  reference 
to  the  ordinance  indorsed  upon  it,  if  the  complaint  is  not  served 
therewith.    Feb.  1882,  JST.  Y.  C.  P.,  Mayor  v.  Eisler,  ii.  125. 

See  Legislatdbe. 

OUSTER. 

See  Ejectment. 

PARTICULARS. 

See  Bnjj  of  PABTicuiiAKS. 

PARTIES  TO  ACTION. 

Action  to  set  aside  alienation  of  corporate  property.  Action  to 
set  aside  alienation  of  the  property  of  a  corijoration  made  by  its 
officers  and  trustees  may  be  maintained  by  one  employed  on  a 
salary  to  manage  its  affairs.  Oct.  1883,  Supm.  Ct.  If.  Y.  Co.  Sp. 
T.,  Beecher  v.  Schieffelin,  iv.  230. 

-; —  Id.    A  trustee  of  a  corporation  not  personally  connected  with 
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the  transfer  of  its  property,  is  not  a  necessary  party-defendant  to 
an  action  to  set  it  aside.     Id. 

Administrator  of  two  decedents.  Person  cannot  sue  as  the  ad- 
ministrator of  two  decedents  in  one  action  to  recover  damages 
for  causing  their  death,  because  he,  as  administrator  of  the  two 
decedents,  is  two  distinct  persons.  Dec.  1883,  Supm.  Cl.  Ki'  gs 
Co.  Sp.  T.,  Danaher  v.  City  of  Brooklyn,  iv.  286. 

Beneficiaries  of  trust.  Beneficiaries  in  trusts  created  by  a  will  are 
not  proper  parties  to  an  action  relating  to  the  residuary  estate, 
including  no  part  devoted  to  the  creation  of  the  trusts,  in  the 
absence  of  an  allegation  that  the  personal  estate  will  probably 
prove  insufficient  to  meet  obligations,  in  which  event  they 
would  be  interested.  Jan.  1886.,  Supm.  Ct.  1st  Dept. ,  Weeks  v. 
Oomwell,  ix.  28. 

In  action  for  accounting.  Instance  of  case  in  which  bene- 
ficiaries in  trusts  created  by  a  will  were  not  properly  joined  as 
parties  to  an  action  for  an  accounting.     Id. 

On    express    trust.     The  provisions  of    section  449  of    the 

Code  of  Civil  Procedure, — that  the  trustee  of  an  express  trust  may 
sue  without  joining  the  beneficiary, — is  permissive  only,  and  does 
not  forbid  an  action  by  the  beneficiary.  Feb.  1885,  N.  Y.  C.  Ct, 
Potter  V.  Potter,  viii.  150. 

On  auctioneer's  bond.  An  action  on  a  bond  given  by  an  auctioneer 
to  a  mayor  to  procure  a  license  may  be  brought  by  one  who  has 
lost  property  by  his  dishonest  and  fraudulent  acts  ;  and  it  is  not 
necessary  to  make  all  the  obligors  in  the  bond  parties  to  the 
action  ;  but  the  plaintiff  may  select  as  defendants,  any  or  all  the 
parties  liable  upon  the  bond.  JSfov.  1884,  JST.  Y.  C.  Ct.  Sj).  T., 
Viadero  v.  Morton,  vi.  238. 

On  receiver's  bond.    A  party  interested  may  properly  bring  an 

action  in  his  own  name  on  a  bond  given  by  the  receiver  to  the 
clerk  of  the  court  conditioned  for  the  faithful  performance  of  his 
duties,  after  obtaining  leave  of  court.  Mai/,  1883,  iV.  Y.  Super. 
Ct.,  Titus  V.  Fairchild,  iv.  418. 

On  separation  agreement.  A  wife  may  sue  upon  the  covenants 

contained  in  an  agreement  of  separation  made  between  herself, 
her  husband  and  a  trustee,  which  are  for  her  exclusive  ben- 
efit, without  joining  the  trustee  ;  and  this,  although  the  agree- 
ment contains  covenants  on  the  part  of  the  trustee  to  indemnify 
the  husband  against  any  debts  or  liabilities  contracted  by  the 
wife.    F.  b.  1885,  N.  Y.  C.  Ct.,  Potter  v.  Potter,  viii.  150. 

Ejectment.  In  an  action  of  ejectment  one  in  possession  of  and  claim- 
ing a  portion  of  the  premises  sought  to  be  recovered  under  and 
by  virtue  of  the  wrongful  assumption  of  authority  thereover  by 
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the  other  defendant,  is  properly  roade  a  defendant.  Jan.  1884, 
N.  Y.  Super.  Gt.,  Rank  v.  Levinus,  v.  368. 

Executor  ;  when  should  sue  in  his  own  name.  Action  by  executor 
to  recover  for  property  of  his  decedent  sold  by  him  should  be 
brought  by  him  in  his  own  name,  and  not  in  a  representative 
capacity.  Oct.  1885,  Ct.  App.,  Thompson  v.  Whitmarsh,  viii. 
183. 

Foreclosure.  So  far  as  mere  legal  rights  are  concerned,  the  only 
proper  parties  to  an  action  for  the  foreclosure  of  a  mortgage 
are  the  mortgagor  or  mortgagee  and  those  who  have  acquired 
rights  under  them  subsequent  to  the  mortgage.  Jan.  1884, 
Supm,  Ct.  1st  Dept.,  Kent  v.  Popham,  vi.  336. 

One  claiming  adversely  to  the  plaintiff  and  prior  to  the  mort- 
gage cannot  be  made  a  party  to  an  action  of  foreclosure,  for  the 
purpose  of  trying  the  validity  of  his  claim.  Id. ;  May,  1883, 
Supm.  Ct.  Onondaga  Co.  Sp.  T.,  Keeler  v.  McNeirney,  vi.  363  ; 
March,  1884,  N.  Y.  G.  P.,  Meigs  v.  WiUis,  v.  106. 

In  an  action  for  the  foreclosiure  of  a  mortgage,  a  prior  mortgagee, 

although  not  necessary,  is  a  proper  party  defendant  for  the  pur- 
pose of  ascertaining  the  amount  due  on  its  mortgage.  Au^.  1883, 
Supm.  Ct.  Oneida  Co.  Sp.  T.,  Smith  v.  Davis,  iv.  158. 

Mortgage  given  by  railroad.  An  action  to  foreclose  a  mort- 
gage given  by  a  railroad  corporation  by  a  trustee,  should 
properly  be  brought  by  the  trustee  in  his  own  name;  but  where 
he  becomes  a  party  to  an  unlawful  proceeding  injurious  to  the 
rights  of  the  beUeficiaries  therein,  they  may  take  action  for  their 
own  vindication  and  protection,  notwithstanding  he  is  not 
actuated  by  any  improper  motives  or  controlled  by  any  in- 
jurious influences.  Aug.  1884,  Supm.  Ct.  M  Y.  (^o.  Sp.  T.,  U. 
S.  Trust  Co.  V.  N.  Y.,  W.  S.  &  Buff.  E.  E.  Co.,  vi.  90. 

Note  on  parties  defendant  in  action  to  foreclose  mortgage. 

V.  108. 

In  equitable  action.  Who  are  proper  parties  in  action  in  equity. 
Jan.  1886,  Supm.  Ct.  1st  Dept.,  Weeks  v.  CornweU,  ix.  28 ;  Dec. 
1885,  N.  F.  Super.  Ct.,  Day  v.  Bank  of  State  of  New  York, 
ix.  51. 

Although  all  persons  in  any  way  interested  may  very  well  be 

made  parties  to  an  action  in  equity,  even  though  their  interests 
be  entirely  remote  or  contingent,  and  the  law  favors  an  action  in 
that  form,  and,  for  the  purpose  of  settling  disputed  controversies 
or  rights,  permits  them  to  be  included  in  one  litigation  where 
they  arise  out  of  the  same  subject  matter,  the  interest  to  be 
protected  or  to  be  assaUed  in  the  action  should  be  a  common 
one,  and  the  plaintiffs  identified  in  interest  in  maintaining  the 
action  and  obtaining  the  relief  it  may  be  its  object  to  secure; 
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and  a  court  of  equity  will  not  generally  take  cognizance  of  dis- 
tinct and  separate  claims  of  different  persons  in  one  suit  though 
standing  in  the  same  relative  situation.  Jan.  1886,  Supm.  Gt.  Ist 
Dept,  Weeks  v.  Comwell,  ix.  28. 

• All  persons  interested  in  the  subject  of  a  suit  in  eqity  should 

be  made  parties,  either  as  defendants  or  as  plainti£fe.  May,  1886, 
Supm.  Ct.  1st  Dept. ,  Turner  v.  Conant,  x.  192. 

By  surviving  partners.    Where  surviving  partners   sue  the 

executor  of  a  deceased  partner  to  secure  the  transfer  to  the  firm 
of  patents  taken  out  in  the  name  of  the  deceased  partner 
and  restrain  their  transfer  to  other  parties,  and  the  complaint 
alleged  that  the  plaintiffs  individually  and  his  surviving  partners 
■were  entitled  to  58  j^  per  cent,  of  the  assets  of  the  firm, 
and  that  one  of  the  plaintiffs  had  upon  the  death  of  the  defend- 
ant's decedent  been  appointed  sole  manager  of  the  copartnership 
business  pursuant  to  the  partnership  agreement, — Held,  that 
there  was  not  a  misjoinder  of  parties  plaintiff.  Dec.  1884,  N.  Y. 
Super.  Cl. ,  Berolzheimer  v.  Strauss,  vii.  225. 

Actions  in  relation  to  partnership  assets  should  be  brought  by 

surviving  partner.  Jan.  1884,  iV.  Y.  C.  Ct.  Sp.  T.,  Matthews  v. 
Stietz,  V.  235. 

For  specific  performance.    In  an  action  to  secure  the  issuing  to 

the  plaintiff  of  bonds  of  a  railroad  corporation,  one  who 
claims  to  be  entitled  to  such  bonds  is  properly  made  a  party  de- 
fendant. May,  1886,  Supm.  Ct.  1st  Dept.,  Turner  v.  Conant,  x.  192. 

For  injunction.  Person  claiming  money  necessary  party  defend- 
ant in  action  against  ofiicer  of  municipal  corporation  to  restrain  its 
payment.  Laws  of  1881,  chapter  531,  does  not  affect  this  rule. 
Feb.  1883,  Supm.  Ct.  Albany  Co.  Sp.  T.,  Smith  v.  Orissey,  iv.  433. 

Joint-stock  association ;  action  by  member  of.  An  unincorpo- 
rated association  may  be  sued  by  one  of  its  members  for  breach 
of  its  ofScial  obligation  to  him.  Jan.  1884,  N.  Y.  Ct.  C.  Sp.  T., 
Winter  v.  Hamm,  v.  194. 

Judgment  creditor's  action.  While  judgment  creditors  may  unite 
in  an  action  to  set  aside  a  fraudulent  conveyance  made  by  a  com- 
mon debtor,  they  are  not  all  necessary  parties  thereto  ;  and  the 
court,  although  it  has  power  to,  is  not  required  to  compel  the 
plaintiff'  in  such  an  action  to  bring  in  as  defendants  other  judg- 
ment debtors  of  his  debtor.  Jan.  1886,  Ct.  App.,  White's  Bank 
of  Buffalo  V.  Farthing,  ix.  64. 

Next  of  kin  ;  action  by.  Instance  of  a  case  in  which  an  action  to 
recover  personal  property  of  a  decedent  was  properly  brought 
by  her  next  of  kin  in  his  own  name.  Jan.  1884,  Ct.  App. ,  Segel- 
ken  V.  Meyer,  v.  1. 

Partition.    Where,  m  an  action  for  partition,  all  the  necessary  par- 
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ties  were  before  tlie  court  and  their  rights  appeared  from  the 
averments  of  the  complaint,  but  the  plaintiff,  -vrho  was  both  a 
tenant  in  common  and  a  trusteerof  one  of  her  co-tenants,  did  not 
sue  as  such  trustee  and  was  not  a  party  defendant  in  that  capac- 
ity,—iZeZc/,  that  there  was  no  defect  of  parties,  either  plaintiff  or 
defendant.  Feb.  1875,  Supvi.  Ct.  N.  Y.  Co.  Sp.  T.,  Diehl  v.  Lam- 
■  bert,  is.  267. 

One  having  an  inchoate  right  of  dower  ia  a  part  of  certain  pre- 
mises is  a  proper  party  in  an  action  to  partition  them.     /(/. 

Tax  assessors ;  how  sued.  The  assessors  of  a  town  are  not  a  board 
or  body  against  which  an  action  will  lie  without  mentioning  in 
the  process  the  names  of  the  persons  who  are  such  assessors. 
Oct.  1884,  Supm.  Ct.  Ilerk.  Co.  Sp.  T.,  People  ex  r  I.  Herkimer  v. 
Assessors  of  Town  of  Herkimer,  vi.  297. 

Substituting  and  bringing  in  parties ;  surrogate's  court.  Sec- 
tion 452  of  the  Code  of  Civil  Procedure, — which  provides  for  the 
bringing  in  of  additional  parties, — does  not  apply  to  surrogate's 
courts.   June,  1884,  Surr.  Ct.  N.  Y.  Co.,  Estate  of  Tilden,  v.  449. 

Id.     Person  to  whom  devisee  has  assigned  his  interest  in  estate 

pending  an  accounting  of  the  executor  may  be  made  a  party  to 
the  proceeding  without  displacing  the  original  party.     Id, 

Indemnitors  in  action  against  sheriff.  Substitution  of  in- 
demnitors for  sheriff  in  action  against  him  for  wrongful  taking, 
etc.  of  personal  property.  Oct.  1884,  Supm.  Ct.  1st  Dept. ,  Hayes 
V.  Davidson,  vi.  377. 

Party  in  interest.    One  not  a  party  to  an  action,  who  is  a  party 

in  interest  and  may  be  injuriously  affected  by  unlawful  prc- 
ceedinga  therein,  may  apply  to  the  court  for  that  degree  of  pro- 
tection which  his  interests  require.  A  ug.  1884,  Supm.  Cl.  N.  Y. 
Co.  Sp.  T.,  U.  S.  Trust  Co.  v.  N.  Y.,  W.  S.  &  Buf.  E.  R.  Co.,  vi. 
90. 

Preferred  creditors  in  action  to  set  aside  assignment.  Pre- 
ferred creditors  are  interested  in  the  subject  of  an  action  to 
set  aside  a  general  assignment,  and  should  bo  admitted  on 
their  motion  as  parties  defendant.  March,  1881,  Supm.  Ct.  lat 
Dept.,  Chandler  v.  Powers,  i.  355. 

Successors  of  highway  commissioners.  The  successor  in  oflSce  of 
commissioner  of  highways  cannot  be  substituted  in  his  place  as 
a  party  in  an  action  brought  by  or  against  him  as  such.  March, 
1884,  Supm..  Ct.  Alb.  Co.  Sp.  T.,  Hitchman  v.  Baxter,  v.  226. 

Where  interest  transferred.    In  case  of  transfer  of  interest, 

action  may  be  continued  by  the  original  parties,  and  the  grant- 
ing of  an  order  substituting  the  person  to  whom  the  interest  so 
transferred,  in  place  of  the  original  party,  is  in  the  discretion  of 
the  court ;  and  should  not  be  gi-anted  where  its  practical  effect 
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would  be  to  defeat  the  legal  consequences  of  an  order  requiring 
security  for  costs.     Aug.  1883,  J^.  Y.  G.  Ct.  Sp.  T.,  McNamara  v, 
Harris,  iv.  76. 
See  Association  ;  Evidbnce  ;  Examdiation  befoke  Teial  ;  Guabdian; 
Husband  and  Wife  ;  Infant  ;  Pabtneeship  ;  Pleading. 

PARTITION. 

Jurisdiction  in  action  for  ;  how  acquired.  It  seems,  that  in  a 
proceeding  under  the  Revised  Statutes  for  the  partition  of  land, 
jurisdiction  was  acquired  of  an  infant  defendant  by  the  appoint- 
ment of  a  guardian  in  the  first  instance,  upon  notice  to  the  in- 
fant or  his  general  guardian,  and  that  service  of  the  notice  upon 
the  infant  was  not  indispensably  prerequisite  to  jurisdiction. 
March,  1881,  Ct.  App.,  Ingersoll  v.  Mangam,  i.  151. 

Id.     The  appearance  of  an  infant  defendant  by  its  guardian  ac? 

litem  is  sufficient  to  give  the  court  j  arisdiction.     How  service  of 
the  summons  was  made  on  the  infant  is  of  no  importance,  as  the 
-  appearance  is  not  dependent  on  that.     Feb.   1884,  Supm.  Ct.  If. 
Y.  Co.  Sp.  T.,  Thistle  v.  Thistle,  v.  43. 

Between    remaindermen.     Action  for    partition   cannot  be 

maintained  between  remaindermen  when  actual  partition  can- 
not be  had  without  great  prejudice  to  owners.  Oc^.  1883,  Supm. 
Ct.  1st  Dept.,  Scheu  v.  Lehning,  iv.  385. 
Id.  Where,  in  an  action  brought  by  remaindermen  for  a  par- 
tition or  sale  of  real  property,  the  life  tenant,  whose  life  estate 
was  to  continue  only  so  long  as  she  remained  a  widow, 
consented  to  accept  a  sum  in  gross  in  lieu  of  her  interest  in  the 
estate,  to  be  computed  according  to  the  principles  applicable  to 
life  annuities  pursuant  to  the  Portsmouth  or  Northampton 
tables  and  rule  11,— Held,  that  the  value  of  her  estate  could 
not  be  so  determined,  and  the  court  cnnld  not  order  a  sale  of 
such  property.  Id. 
Id.  Present  partition  and  sale  of  real  property  cannot  be  com- 
pelled by  remaindermen  while  the  life  tenant  is  still  living, 
without  his  assent.  June,  1882,  Supm.  Ct.  N.  Y.  Co.  Sp.  T., 
Hughes  V.  Hughes,  ii.  139. 

. Id,    An  action  for  partition  of  real  property  may  be  brought 

by  remaindermen  or  reversioners  subject  to  the  interest  of  the 
person  holding  the  particular  estate  ;  but  if  it  appears  on  the 
trial  that  the  partition  cannot  be  had  without  great  prejudice 
to  the  rights  of  the  owners,  the  complaint  must  be  dismissed. 
Feb.  1886,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Diehl  v.  Lambart,  ix.  267. 
Trying  title  in.  The  question  of  title  may  now  be  tried  and  deter- 
mined in  an  action  for  partition.  Feb.  1885,  Supm.  Ct.  Onan- 
daga  Co.  Cm-c,  Feb.  1885,  Knapp  v.  Burton,  vii.  448. 
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In  an  action  for  partition,  where  the  complaint  does  not  suffi- 
ciently state  the  claim  or  lien  of  a  defendant  to  authorize  the 
other  defendants  to  controvert  it,  and  the  claim  is  sufficiently 
set  forth  in  his  answer  of  the  former,  the  other  defendants  may 
controvert  such  claim  in  their  answer  ;  and  this  although  their 
answer  was  served  before  the  answer  which  states  th6  claim. 
May,  1882,  C.  Ct.  Brooklyn,  Barnard  v.  Onderdonk,  ii,  294. 

In  an  action  for  partition  it  seems  that  defendants  claiming  an 

interest  in  or  lien  upon  the  premises  sought  to  be  ijartitioned, 
will  be  obliged  to  litigate  the  validity  thereof  with  a  co-defend- 
ant who  controverts  their  interest  or  lien,  notwithstanding  all 
the  allegations  in  the  complaint  relating  to  their  interest  in  the 
premises  have  been  stricken  out  by  order  of  the  court.  Nov. 
1883,  Ct.  App.,  Hagerty  v.  Andrews,  iv.  323. 

Judgment  in ;  when  binding'.  If  a  decree  in  an  action  for  the  par- 
tition and  sale  of  real  jDroijerty  recognizes  and  protects  remain- 
ders therein,  the  interests  of  the  remainderman  are  cut  off,  even 
if  the  court  erred  as  to  the  manner  of  protecting  such  remain- 
ders ;  the  error  woxdd  merely  be  an  irregularity  and  would  not 
invalidate  the  decree.  March,  1884,  Supm.  Ct,  Kings  Co.  Sp.  T., 
Eockwell  V.  Decker,  v.  62. 

Confirming.  Where  lands  are  assigned  in  partition  and  are  subse- 
quently conveyed  by  the  person  to  whom  assigned  with  war- 
ranty, they  affirm  the  petition  and  are  estopped  from  question- 
ing its  validity.     March,  1881,  Ct.  App,,  Bergen  v.  Wyckoff,  i.  1. 

Where  a  farm  of  which  one  M.  owed  an  undivided  twelfth  part 

was  partitioned  in  an  action  to  which  M.  was  aparty,  but  to  which 
his  assignee  in  bankruptcy  in  whom  his  title  had  vested,  was  not 
a  party, — Held,  that  the  partition  was  not  binding  upon  the  as- 
signee, who  could  either  affirm  or  disaffirm  it;  that  this  was  a 
right  which  he  was  bound  to  exercise  within  a  reasonable  time  by 
an  unequivocal  act,  and  which  could  not  be  transferred  from  i)er- 
son  to  person,  to  be  exercised  at  the  pleasure  of  the  last  trans- 
feree ;  and  that  a  sale  by  him  of  M.'s  interest  in  the  entire  farm 
was  a  disaffirmance  in  the  partition,  and  an  election  not  to  be 
bound  by  it.     Oct.  1882,  Cf.  App.,  Smith  v.  Long,  iii.  396. 

Bale  ;  when  purchase  not  released.  Where  the  purhasers  at  a  sale 
under  a  judgment  in  an  action  for  partition  sought  to  be  dis- 
charged from  their  purchase,  because  (1)  an  infant  defendant 
under  the  age  of  14  years  had  been  served  without  the  State; 
(2)  the  notice  upon  the  summons  so  served  was  not  the  notice 
required  by  the  Code  ;  and  (3)  the  bond  of  the  guardian  ad  litem 
of  an  infant  defendant  was  given  to  the  infant  instead  of  to  the 
people  of  the  State  ;  :indit  appeared  that  the  infant,  served  with- 
out the  State,  had  appeared  by  guardian  r/c/^i^CTi, — Held,  that  the 
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objection  should  be  overruled  and  the  motion  to  discharge  denied. 
Feb.  1884,  Supm.  Ct.  K  Y.  Co.  Sp.  T.,  Thistle  v.  Thistle,  v.  43. 
See  Dower  ;  Joinder  of  Actions  ;  Paeties  to  Aohon  ;  Eefeeence. 

PARTNEESHIP. 

"Who  are  partners.  Instance  of  a  contract  which  made  the  parties 
thereto  partners  as  third  persons.  Mar.  1883,  Supm.  Ct.  2d 
Dept. ,  Eichardson  v.  Case,  iii.  295. 

Assets ;  what  are,  of  firm.  Real  estate  purchased  with  partnership 
funds  is  in  equity  regarded  as  partnership  property,  notwith- 
standing it  is  legally  held  by  the  partners  in  common.  Aug. 
1885,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Haynes  v.  Brooks,  viii.  106. 

Id. ;  good  will.     The  good  will  of  a  business,  where  one  of  the 

partners  went  into  the  business  for  a  year  in  order  to  establish 
the  defendant's  credit,  and  was  not  to,  and  did  not  leave  it  at  the 
end  of  the  year,  is  not  be  included  as  an  asset  in  an  action  for  an 
accounting  brought  by  him.  June,  1886,  N.  Y.  C.  P.,  McOall  v. 
Moschcowitz,  x.  107. 

■ Id.     The  good  will  of  a  millinery  business  which  depends 

largely  on  the  skill  of  one  of  the  members  of  the  firm  owning  it, 
is  no  more  the  property  of  copartnership  or  subject  to  sale 
than  would  be  the  good  will  of  an  attorney's  business  or  that  of 
an  artist.    Id. 

Disposition  of.    Copartnership  assets  should  first  be  applied 

to  the  payment  of  firm  debts.    Id. 

Action  to  charge  partner  with  judgment  against  firm.  In  an 
action  to  charge  a  partner  with  the  amount  remaining  unpaid  on 
a  judgment  recovered  against  his  firm  on  service  on  his  copart- 
ner alone,— Held,  that  he  can  make  the  same  defenses  or  counter- 
claims which  he  might  have  made  in  the  original  action,  if  the 
summons  had  been  served  upon  him  therein,  and  that  it  was 
error  to  hold  that  the  former  judgment  was  conclusive  as  to  the 
amount.  March,  1S82,  Supm.  Ct.  2d  Dept.,  Eichardson  v.  Case, 
iii.  295. 

Action  between  partners.  Instance  of  an  action  in  equity  relating 
to  partcershij)  property,  maintainable  between  partners.  Dec. 
1884,  N.  Y.  Super.  Ct.,  Berolzheimer  v.  Strauss,  vii.  225, 

Action  to  dissolve;  order  of  proof,  etc.  Order  ia  which  the 
facts  to  be  determined  in  an  action  to  dissolve  a  copartnership 
and  for  an  accounting  should  be  inquired  into  and  determined, 
and  the  manner  and  mode  in  which  the  assets  should  be  paid 
out  and  divided,  stated.  June,  1886,  iV.  Y.  C.  P.,  McCall  v. 
Moscliowitz,  X.  107. 

Burden  of  proving  partnership.    Where,  in  an  action  to  dis- 

VoL.  X.— 34. 
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solve  an  alleged  copartnership,  the  copartnership  is  denied,  the 
burden  of  proving  that  fact  is  6n  the  plaintiff.     Id. 

What  may  be  shown  to  reduce  debits.    In  an  action  between 

partners  for  a  dissolution,  defendant  should  be  allowed  to  prove 
any  defense  that  they  or  the  plaintiff  had  to  a  claim  against  the 
firm  which  had  been  guaranteed  by  the  plaintiff.     Id. 

Evidence.     Various  rules  as  to  the  admission  and  rejection  of 

evidence  in  action  to  dissolve  copartnership),  stated.     Id. 

Injunction.  Order  restraining  defendant  from  interfering  with 
partnership  property  pending  action  for  dissolution  cannot  be 
made  unless  plaintiff  gives  security.  March,  1883,  Supm.  Ct.  Isl 
Dept,  Pratt  v.  Underwood,  iv.  167. 

Surviving  partners;  title  to  assets.  Surviving  partners  take 
title  to  partnership  assets,  etc.,  on  death  of  a  partner,  and  actions 
in  relation  thereto  should  be  brought  by  them.  Jan.  1884,  N. 
Y.  a  a.  Sp.  T.,  Matthews  v.  Stietz,  v.  235. 

Disposition  of  assets.  Where  one  of  two  partners  dies,  the  sur- 
viving partner  should  close  and  settle  the  partnership  affairs  and 
apply  its  assets  to  the  payment  of  debts,  paying  the  residue,  if 
any,  to  the  persons  entitled  thereto,  and  he  cannot  legally  use  firm 
assets  or  convert  them  in  another  form  through  new  transac- 
tions. If  he  does  so,  the  personal  representatives  of  the  deceased 
partner  have  an  election  to  accept  or  reject  such  subsequent 
transactions,  and  to  take  the  fruits  or  repudiate  the  losses. 
Auff,  1885,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Haynes  v.  Brooks,  viii. 
106. 

Loan  of  money  to.    One  loaning  money  to  a  surviving  jjart- 

ner  to  pay  firm  obligation,  is  entitled  to  be  subrogated  in  the 
place  of  the  surviving  partner,  and  paid  out  of  the  first  firm 
assets.     Id. 

See  Akbest  ;  Assignment  fob  Benefit  of  Ceeditobs  ;  Evidence  ; 
Injunction  ;  Joint  Debtok  ;  Reoeivee. 

PATENTS. 

The  courts  of  the  United  States  have  exclusive  jurisdiction  over  the 
infringement  of  patents,  and  a  State  court  has  no  authority 
to  enjoin  infringements.  March,  1885,  Su2:)m.  Ct.  1st  Dept.,  Con- 
tinental Store  Service  Co.  v.  Clark,  vii. .  183. 

See  Injunction. 

PAYMENT. 

"When  extinguishes  debt.  Payments  go  in  extinguishment  of  a 
debt.     July,  1883,  Supm.  Ct.  Zd  Dept.,  Bundick  v.  Hale,  iv.  311. 

Where  a  bond  was  conditioned  for  the  payment  of  any  judg- 
ment which  the  plaintiffs  might  recover,  and  they  recovered  two 
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judgments,  payment  of  one  of  them  will  not  release  the  sureties. 
3£ay,  1883,  N.  Y.  Super.  Ctt,  Luce  v.  Alexander,  iv.  428. 

Payment  by  indorser  pending  action  against  maker.    Pay- 

m.ent  of  note  by  indorser  does  not  furnish  the  maker  "with  any 
defense  in  an  action  theretofore  commenced  thereon  against  him, 
but  merely  entitles  the  indorser  to  be  subrogated  to  the  rights 
of  the  plaintiff.  Nov.  1882,  N.  Y.  Ma-:  Ct.  Trial  T.,  Concord 
Granite  Co.  v.  French,  iii.  56;  affirmed  {May,  1883,  N,  Y.  C.  P.). 
iii.  445. 

Recovering  back.  In  general,  payment,  when  made  with  knowl- 
edge of  all  the  circumstances,  in  discharge  of  a  claim  which 
might  have  been  successfully  resisted,  cannot  be  recovered 
back.     Feb.  1882,  Ci.  App.,  Hurlburt  v.  Durand,  ii.  115. 

Application  of.  In  the  absence  of  a  formal  application  of  the 
moneys  due  from  the  defendant  in  an  action  upon  a  joint  judg- 
ment, sought  to  be  set  up  as  a  counter-claim  and  of  a  consent  to 
such  an  application,  an  application  thereof  cannot  be  held  to 
have  been  made.     May,  1886,  iV.  YG.  Ct.,  Lush  v.  Adams/  x.  60. 

PENALTY. 

See  SxjMMONs.  , 

PERISHABLE  PROPERTY. 

What  is.  Depreciation  in  value  of  attached  property  on  account  of 
changes  in  fashion,  does  not  make  it  perishable  and  will  not 
justify  its  sale  ;  the  property  must  be  inherently  liable  to 
deterioration  and  decay.  May,  1881,  Supm.  Ct.  1st  Dept.,  Fisk 
V.  Spring,  i.  378. 

Note  on  perishable  property,    i.  378. 

See  Attachment  ;  Execution. 

PERJURY. 

See  Contempt. 

PLEADING. 

In  general.  Defendant  when  cannot  both  answer  and  demur. 
Where  there  is  but  one  cause  of  action  set  up  in  a  complaint,  the 
defendant  may  answer  or  demur,  but  he  cannot  both  answer 
and  demur  to  it.  Oct.  1882,  Supm.  Ct.  iV.  Y.  Co.  Sp.  T.,  Bernard 
V.  Morrison,  ii.  399. 

Determining  appeal  on  exceptions  to.    Where  a  decision  of 

the  trial  term  is  in  the  defendant's  favor  and  the  complaint  is 
dismissed,  the  case  will  not  be  determined  on  appeal  in  favor  of 
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tlie  plain tiflf  tipon.  an  exception  to  the  defendant's  answer,  as 
that  would  deprive  the  defendftot  of  the  right  to  ask  by  motion 
for  leave  to  amend,  which  he  might  have  exercised  had  not  the 
decision  at  trial  term  been  in  his  favor.  Jan.  1883,  N.  Y.  C.  P., 
Sheldon  v,  Shabin,  iv.  4. 

Form  of  statements  in.    A  statement  in  a  pleading  is  not  in 

general  to  be  deemed  any  the  less  a  statement  of  fact,  because 
its  ascertainment  may  depend  upon  some  principle  of  law 
applicable  to  various  other  facts  and  circumstances.  July,  1883, 
U.  S.  Dist.  a.  So.  Dist.  N.  Y.,  Prickhardt  v.  Eobertson, 
iv.  112. 

In   T7.    S.    courts.      Sufficiency    of   pleadings  in  an  action 

in  the  United  States  circuit  court  in  this  State  to  recover  excess 
of  duties  illegally  exacted  is  to  be  determined  by  Code  of  Civil 
Procedure.     Id. 

Nothing"  inferred.    In  matters  of  pleading  nothing  will  be 

inferred,  but  all  elements  requisite  to  the  cause  of  action  or 
defense  must  be  alleged.  March,  1886,  Supm.  Ct.  5th  Dept, 
Wniover  V.  First  National  Bank  of  Olean,  x.  80. 

Order  directing  that  issues  be  tried.    The  plaintiff  in    an 

action  against  a  corporation  uniting  in  the  same  complaint  a 
cause  of  action  upon  a  promissory  note  and  another  for  goods 
sold  and  delivered,  waives  the  right  to  require  the  service  with 
the  answer  of  an  order  directing  that  the  issues  presented  there- 
by be  tried.  June,  1882,  N.  Y.  Mar.  a.  Sp.  T.,  Bradley  v. 
Albemarle  Fertilizing  Co.,  ii.  50. 

Rule  as  to  pleading  account ;  reference  of  claim  against 

executor.  Rule  as  to  the  pleading  failure  to  serve  copy  of 
account,  does  not  api)ly  to  reference  of  claims  against  an 
executor,  etc.  Jan.  1884,  Ct.  App. ,  Townsend  v.  New  York  Life 
Ins.  Co.,  iv.  398. 

Signature.    Fact  that  Code  of  Civil  Procedure,  section  421, 

prescribes  the  form  in  which  defendant's  attorney  must  add  his 
signature  ^to  notice  of  appearance,  demurrer  or  answer,  does  not 
make  such  a  paper  void  when  varied  somewhat  in  that  regard. 
Nov.  1883,  N.  Y.  C.  Ct.  Sp.  T.,  Krause  v.  AverUl,  iv.  410. 

Amendment ;  of  course ;  notice.  The  right  to  amend  an  answer  is 
not  waived  by  noticing  the  cause  for  trial.  Mat/,  1883,  N.  Y. 
Super.  Ct.,  Duyckinck  v.  N.  Y.  Elevated  E.  R.  Co.,  v.  22  ;  3fai/, 
1882,  Sitpm.  Ct.  1st  Dept.,  Clifton  v.  Brown,  ii.  44. 

Id.     The  right  of  a  defendant  to  amend  his  pleading  once  of 

course,  within  the  time  allowed  in  the  Code,  is  absolute  ;  subject 
only  to  the  power  of  the  court  to  strike  it  out  for  cause  shown. 
May,  1882,  N.  Y.  Mar.  Q.  Sp.   T.,  Frank  v.  Bush,  ii.  250. 
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-  Id. ;  extension  to  time  to  amend.  An  order  extending  the 
time  of  tlie  plaintiff  in  an  action  to  serve  a  reply  to  a  counter- 
claim set  up  in  the  answer,  does  not  extend  Lis  time  to  amend 
the  complaint  of  course.  July,  1886,  N.  Y.  C.  P.  Sp.  T.,  Daw- 
son V.  Bogart,  x.  56. 

-  Id. ;  answer,  after  demurrer.  A  defendant  who  has  demurred 
to  the  complaint  may  serve  an  answer  as  an  amended  pleading. 
May,  1882,  N.  Y.  Mar.  Ct.  Sp.  T.,  Frank  v.  Bush,  ii.  250. 

-  On  trial.  A  complaint  cannot  be  amended  en  the  trial  so  as  to 
virtually  discontinue  the  action  as  to  a  defendant,  without  pay- 
ment of  costs.  Jan.  1884:,  Supm.  Ct.  1st  Dept.,  Kent  v.  Popham, 
vi.  336. 

-  Id.  Where  a  defect  in  a  complaint  was  first  pointed  out  at  the 
close  of  the  plaintiff's  case,  and  was  not  one  which  affected  the 
substantial  rights  of  the  defendant,  the  court  should  order  an 
amendment  of  its  own  motion  the  moment  the  point  was  defi- 
nitely suggested.  Mar.  1883,  Supm.  Ct.  1st  Dept. ,  Keck  v.  Phoenix 
Insurance  Co.,  iii.  376. 

-  To  correct  error  in  name.  The  court  must,  when  necessary, 
direct  amendments  of  the  pleadings  in  an  action  by  correcting 
mistakes  in  the  name  of  the  party,  or  adding,  or  striking  out 
such  names,  either  upon  the  trial  or  before  or  after  judgment. 
Mar.  1881,  Sup>m.  Ct.  1st  Dept.,  Weil  v.  Martm,  i.  133. 

-  On  appeal.  An  amendment  of  a  pleading  on  appeal  will  be 
allowed  to  sustain,  but  not  to  reverse  a  judgment.  Nov.  1882, 
N.  Y.  G.  P.,  Eowe  v.  Comley,  ii.  424. 

-  EjBfect  on  motion  for  judgment.  Amendment  of  frivolous 
pleading  abates  motion  for  judgment  thereon.  May,  1882,  N. 
Y.  Mar.  Ct.  Sp).  T.,  Prank  v.  Bush,  ii.  250. 

-  For  delay.  Where  a  pleading  is  amended  for  delay,  the  proper 
practice  is  to  move  upon  proof  of  that  fact  for  an  order  striking 
it  out.     Id. 

-  Id.  Eight  to  make  motion  to  strike  out  a  pleading  on  the 
ground  that  it  was  interposed  for  delay  is  lost  by  obtaining 
extension  of  time  to  answer  or  demur  without  reserving  right  to 
to  make  a  motion.  Jaii.  1886,  Supm.  Ct.  1st  Dept.,  Smith  v. 
Pfister,  viii.  409. 

-  Id.  Section  542  of  the  Code  gives  a  party  the  right  to  amend 
his  pleading  within  the  time  allowed  by  law,  and  his  amended 
pleading  must  stand,  unless  it  is  made  to  appear  that  it  is 
amended  for  the  purpose  of  delay,  and  that  the  adverse  party 
would  lose  the  benefit  of  a  term  for  which  the  cause  was,  or 
may  be,  noticed.  May,  1882,  Supm.  Ct.  1st  Dept.,  Clifton  v. 
Brown,  ii.  44. 
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Complaint ;  title.  Where  a  plaintiff  can  only  recover  in  a  repre- 
sentative capacity  it  is  sufficient  if  tlie  averment,  frame  and 
Bcope  to  the  complaint  affix  to  him  such  character,  and  not 
necessary  that  the  title  state  the  fact,  although  that  is  the  better 
practice.  Aug.  1884,  N.  Y.  Super.  Ct.,  Berolzheimer  v.  Strauss, 
vii.  225. 

Id.    In  an  action  by  the  surviving  partners  of  a  firm  to  recover 

upon  a  firm  debt  they  sue  in  their  own  individual  right,  and  the 
use  of  the  words  "  as  survivors,"  etc.,  after  their  names,  either 
in  caption  or  body  of  the  complaint,  would  be  surplusage.  Jan. 
1884,  iY.  Y.  Super.  Ct.  Sp.  T.,  Matthews  v.  Stietz,  v.  235. 

' What  facts  to  be  stated.      Ultimate  facts  only  are  to  be  stated 

in  complaint;  and  not  subsiduary  matter  of  facts  which  go  to 
make  out  ultimate  facts  and  are  evidences  thereof.  July,  1883, 
U.  S.  Cir.  Ct.  So.  Dist.  N.  Y.,  Prickardt  v.  Eobertson,  iv.  112. 

Id.     The  rule  that  the  statement  in  a  complaint  of  what  is 

merely  evidence  and  not  of  facts  constituting  the  claim  should 
be  stricken  out,  does  not  apply  to  an  action  in  which  aH  the 
facts  to  be  stated  and  the  evidence  of  them  are  synonymous. 
Jan.  1884,  Supun.  Ct.  1st  Dept.,  Davenport  Glucose  Mfg.  Co.  v. 
Taussig,  V.  69. 

SuflB.ciency,  when  presumed.  Whether  or  not  a  cause  of  action 

is  stated  in  a  comijlaint  depends  uj)on  an  adjudication  by  the 
court;  until  so  decided,  its  averments  must  be  deemed  sufficient. 
May.  1882,  N.  Y.  C.  P.,  Higgins  v.  Crichton,  ii.  317. 

Disregarding  defects  on  appeal.    Although  a  complaint  does 

not  in  terms  set  forth  all  the  facts  necessary  to  support  a  cause 
of  action  sustained  by  evidenqe  admitted  on  the  trial  without 
objection,  it  is  the  duty  of  the  court,  in  the  absence  of  any  objec- 
tion to  the  sufficiency  of  the  complaint,  to  give  the  plaintiff  the 
benefit  of  any  cause  of  action  established  by  the  evidence  ;  and 
upon  appeal  the  case  should  be  considered  ujjon  the  cause  of 
action  disclosed  by  the  evidence,  and  any  objection  to  the  suffi- 
ciency of  the  pleadings  not  made  in  the  court  below  should  ba 
disregarded.     June,  1884,  Ct.App.,  Knapp  v.  Simon,  vi.  1. 

Separately  stating,  etc.,  causes  of  action.  Before  a  complaint 

can  be  considered  bad,  under  section  483  of  the  Code  of  Civil 
Procedure, — which  j^rovides  for  the  separate  statement  and 
numbering  of  causes  of  action  set  up  therein, — it  must  contain 
two  or  more  good  causes  of  action  weU  pleaded.  March,  1882, 
Supm.  Ct.  Oswego  Co.  Sp.  T.,  Trenndlich  v.  Hall,  vii.  62. 

' Id.    Where,  in  an  action  by  copartners,  the  complaint  set  out  a 

cause  of  action  for  injuries  to  personal  jjroperty,  and  also  aver- 
red that  the  defendant  assailed  and  beat  "and  otherwise  mal- 
treated the  plaintiffs," — Held,  that  but  one  cause  of  action  well 


CIYIL  PEOCEDUEE  EEPOETS.  535 

pleaded  was  alleged,  and  consequently  a  motion  that  the  causes 
of  action  contained  in  the  complaint  be  separately  stated  and 
numbered  should  be  denied.    Id. 

Id.      Where,  in  an  action  for  false  arrest,  the  complaint  alleged 

two  an-ests  on  different  days,  and  the  complaint  was  divided 
into  paragraphs,  and  each  of  said  arrests  set  out  in  different  par- 
agraphs, but  it  did  not  appear  whether  the  pleader  intended  to 
have  it  understood  as  setting  forth  two  causes  of  action  or  only 
one, — Held,  that  a  motion  to  require  that  plaintiff  separately 
state  and  number  the  causes  of  action  should  be  granted.  June, 
1885,  Supm.  a.  Kings  Co.  Sp.  T.,  Oakley  v.  TuthHl,  vii.  339. 

Id.     Note  on  remedy  where  complaint  states  several  causes  of 

action  in  one  count,    vii.  57. 

Dividing  single  cause  of  action.     Fact  that  single  cause  of 

action  is  divided  and  stated  as  two,  does  not  make  it  two. 
March,  18S4,  Supm.  Ct.  1st  JDept,  Welch  v.  Piatt,  v.  433. 

Id.     When  complaint  in  form  setting  out  several  causes  of 

action  may  be  held  to  contain  but  one.  Jan.  1886,  Supm.  Ct.  1st 
Bepd.,  Weeks  v.  Cornell,  ix.  23. 

Id. ;  conversion.    Instance  of  an  action  for  the  taking  and 

conversion  of  personal  property  in  which  the  complaint  was 
held  to  set  forth  but  a  single  cause  of  action.  March,  1884,  Supm. 
a.  1st  Dept.,  Welch  v.  Piatt,  v.  443. 

Two  cause  of  action  on  same  claim.     Where  a  complaint  seta 

out  two  causes  of  action  plaintiff  must  elect  on  which  he  will  go 
to  trial,  and  amend  accordingly.  Ja7i.  1882,  N.  Y.  C.  P.  Sp.  T., 
Gardner  v.  Locke,  ii.  252. 

Where  a  complaint  in  an  action  for  services  and  materials  alleged 
that  they  were  reasonably  worth  a  sum  named,  and  that  the 
defendant  promised  and  agreed  to  pay  therefor  said  sum, — Held, 
that  it  set  out  two  causes  of  action  on  the  same  claim,  and 
should  be  amended  so  as  to  state  a  cause  of  action  in  one  form, 
either  on  quantum  meruit  or  a  promise  to  pay.  Id. ;  Bee.  1882, 
City  Ct.  Brooklyn  Sp.  T.,  Dorr  v.  Mills,  iii.  7. 

Id.     Where  a  plaintiff  has  two  or  more  distinct  and  separate 

reasons  for  obtaining  the  relief  he  asks,  or  where  there  is  an 
uncertainty  as  to  the  grounds  of  recovery,  the  complaint  may  set 
forth  a  single  claim  in  several  distinct  counts  or  statements,  and 
an  election  should  not  be  compelled.  Feb.  1883,  Supm.  Ct.  Ulster^ 
Co.  Sp.  T.,  Velie  v.  Newark  City  Insurance  Co.,  iii.  202. 

Demand  for  relief.  Demand  for  relief  in  a  complaint  has  con- 
trolling effect  only  where  there  is  no  answer,  when  the  judg- 
ment must  be  restricted  to  what  is  asked  for  in  the  complaint ; 
but  where  an  answer  is  interposed  the  court  may  grant  any 
relief  within  the  case  shown  in  the  complaint  and  embraced 
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within  the  issues,  March,  1882,  N.  Y.  C.  P.,  Dusenbury  v. 
Dusenbury,  iv.  126. 

• Id.    A  plaintiff  may  demand  any  relief,  but  is  not  precluded 

thereby  from  refu&ing  to  take  it  or  asking  additional  relief.      Id. 

Id.  Instance  of  complaint  for  merchandise  sold  and  on  prom- 
issory notes,  which  stated  sufficient  facts,  and  in  which  a 
demand  for  judgment  was  consistent  with  the  causes  of  action. 
May,  1886,  Supm.  Ct.  Greene  Co.  Sp.  T.,  Dodge  v.  Johnson,  ix. 
339. 

Service.  Service  of  the  complaint  in  an  action,  on  the  defendant 
two  days  after  the  summons  was  served,  and  before  he  has  ap- 
peared, confers  no  rights  upon  the  plaintiff,  and  should,  upon 
motion,  be  set  aside.  April,  1884,  Supmi.  Ct.  Oneida  Co.  Sp.  T., 
Sweet  V.  Sanderson  Bros. Steel  Co.,  vi.  C9. 

' Dismissal  of,  for  want  of  prosecution.    An  order  dismissing 

a  complaint  lor  want  of  prosecution  is  one  resting  in  the  sound 
discretion  of  the  court  ;  an  appellate  court  will  interfere  there- 
with only  when  the  discretion  has  been  abused  or  improperly 
exercised.  Instance  of  a  case  in  which  such  order  was  im- 
properly granted.  May,  1882,  Supm.  Ct.  Sp.  1st  JDept.,  James  v. 
Shea,  ii.  358. 

In  particular  action  ;  attorney's  lien ;  to  establish.  Instance 

of  a  complaint  in  an  action  to  establish  an  attorney's  lien  held 
to  state  sufficient  facts.  March,  1886,  Supm.  Ct.  1st  JJept,  Wil- 
lover  V.  First  Nat.  Bank  of  Olean,  x.  80. 

— —  Id.  ;  bail.  In  an  action  to  charge  the  sheriff  as  bail,  allegations 
in  the  complaint  as  to  the  escape  of  the  prisoner  are  entirely  ir- 
relevant and  redundant.  Nov.  1882,  M  Y.  G.  P.,  Nehresheim- 
er  V.  Bowe,  iii.  368. 

Id. ;  on  bond  to  pay  judgment.  In  an  action  upon  a  bond  condi- 
tioned for  the  payment  of  any  judgment  which  the  plaintiff  may 
recover  against  the  defendants,  it  is  not  necessary  that  the  com- 
plaint should  show  that  the  defendant  has  exhausted  his  remedy 
against  the  principal.  May,  1883,  N.  Y.  Super.  Ct.,  Luce  v. 
Alexander,  iv.  428. 

Id. ;  against  corporation.  Instance  of  a  complaint  in  an  action 

in  a  county  court  against  a  domestic  corporation,  in  which  the 
allegation  as  to  the  residence  of  the  defendant  was  sufficient. 
Dec.  1884,  Co.  Ct.  Albany  Co.,  Heenan  v.  N.  Y..  W.  S.  &Buff.R.  R. 
Co.,  vii.348. 

• Id.    Allegations  in  the  complaint  that  "  the  plaintiff  is  a  joint 

stock  copartnership  association,  limited,  duly  organized  under 
and  by  virtue  of  the  laws  of  the  State  of  Pennsylvania,  with  the 
power  to  sue  and  be  sued  by  its  corporate  name  as  a  corpora- 
tion," sufficiently  alleges  the  corporate  existence  of  the  plaint- 
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iff,  and  will  permit  the  statutes  of  Pennsylvania  in  regard 
thereto  to  be  given  in  evidence  upon  the  trial.  Aug.  1883,  N. 
Y.  C.  a.  Sp.  T.,  Gorton  Steamer  Co.  v.  Spofford,  v.  116. 

-  Id.  ;  to  set  aside  alienation  of  corporate  property.  In- 
stance of  a  comj)la3nt  in  an  action  to  set  aside  an  alienation  of 
proi^erty  of  a  corporation  by  its  oflScers  and  trustees,  which  was 
held  sufficient.  Oct.  1883,  Supm,  Ct.  N.  Y.  Co.  Sp.  T.,  Beecher 
V.  Schieffelin,  iv.  230. 

-Id  ;  divorce.  Instance  of  a  complaint  in  an  action  for  divorce 
in  which  the  allegations  of  the  defendant's  adultery  were  not 
sufficiently  definite  and  certain.  March,  1885,  Supm.  Ct.  Sp. 
T.,  Gridley  v.  Gridley,  vii.  215. 

-  Id.  Complaiat  setting  forth,  pursuant  to  Bule  73  of  the  gen- 
eral rules  of  practice,  that  adultery  charged  in  action  for  divorce 
was  committed  without  the  connivance  or  procurement  of  the 
plaintiff,  etc.,  is  prima  fade  evidence  of  those  facts.  May,  1881, 
Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Farace  v.  Farace,  i.  419. 

-  Id.  ;  ejectment.  Instance  of  a  case  in  an  action  of  ejectment 
held  to  state  sufficient  facts.  Jan.  1884,  N.  Y.  Super.  Ct.,  Bank 
V .  Levinus,  v.  368. 

-  Id. ;  equitable  action.  Instance  of  a  complaint  in  an  action 
to  secure  the  issuing  to  the  plaintiff  of  the  bonds  of  a  railroad 
company,  and  to  enjoin  the  issuing  to  another  party  of  bonds 
similarly  numbered,  which  set  up  facts  sufficient  to  constitute 
a  cause  of  action,  and  only  stated  one  cause  of  action,  and  did  not 
improperly  join  two  causes  of  action.  May,  1886,  Supm.  Ct.  1st 
Dept.,  Turner  v.  Conant,  x.  192. 

-  Id.  Instance  of  an  action  to  secure  the  transfer  to  the  plaintiff 
of  certificate  of  stock  in  a  corporation  in  which  complaini  was 
defective  in  not  showing  how  the  plaintiff  became  the  owner 
thereof.  Aug.  1883,  If.  Y.  Super.  Ct.  Sp.  T.,  Beal  v.  Union 
Paper  Box  Co.,  iv.  18. 

-  Id. ;  escape.  In  an  action  for  escape,  the  complaint  must  allege 
that- the  prisoner  is  indebted  to  the  plaintiff,  and  also  that  he 
went  beyond  the  jail  liberties.  Feb.  1882,  N.  Y.  a  P.,  Cos- 
grove  V.  Bowe,  ii.  61. 

-  Id.  In  an  action  to  recover  damages  from  a  sheriff  for  an  escape, 
allegations  in  the  complaint  in  respect  to  the  failure  of  the  bail 
to  justify,  are  irrelevant  and  redundant.  Nov.  1882,  iV.  Y.  C.  P., 
Nehresheimer  v.  Bowe,  iii.  368. 

-  Id. ;  foreclosure.  Complaint  in  action  to  foreclose  mortgage, 
must  show  that  the  plaintiff  is  the  owner  thereof.  March,  1885, 
Supm.  Ct.  JSr.  Y.  Co.  Sp.  T.,  Eose  v.  Meyer,  vii.  219. 

-  Id.  Where  the  defendant  in  an  action  claims  title  prior  and 
paramount  to  that  of  the  plaintiff  and  his  mortgagor,  the  com- 
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plaint  sliotild  be  dismissed  as  to  him.  March,  1884,  N.  Y.  C.  P. 
Sp.  T.,  Meigs  V.  "Willis,  v.  106. 

' Id. ;  fraud.     Prior  to  the  amendment  of  the  Code  of  Civil 

Procedure,  §  549,  in  1879,  it  was  not  necessary  to  plead  fraud  in 
contracting  a  liability.  June,  1884,  _ZV.  Y.  C.  Ct.  Sp.  T.,  Kauf- 
man V.  Lindner,  vi.  148;  Mat/,  1881,  Supm.  Ct.  1st  Dept.,  Cohn  v. 
Burtnett,  i.  211. 

Id.     Complaint  in    action    to    enforce    liability    fraudulently 

contracted,  must  now  set  forth  facts  showing  the  fraud.  May, 
1883,  N.  Y.  Super.  Ct.,  Lawrence  v.  Foxwell,  iv.  340  ;  May, 
1881,  Supm.  Ct.  \st  Dept.,  Cohn  v.  Burtnett,  i.  211. 

Id.    A  complaint  to  recover  back  goods,  the  sale  of  which  by 

the  plaintiff  to  the  defendant  .was  induced  by  a  false  statement 
that  he  had  sold  the  same  to  another,  does  not  state  a  good 
cause  of  action  for  fraud  in  the  absence  of  his  allegation  that  the 
representations  were  fraudulently  made  or  with  knowledge  that 
they  were  untrue  or  with  intent  to  defraud.  May,  1883,  iV.  Y. 
Super.  Ct.,  Lawrence  v.  Foxwell,  iv.  340. 

Id.  In  an  action  founded  upon  false  representations  it  is  suf- 
ficient if  the  intent  to  deceive  and  defraud  can  fairly  be  gathered 
from  all  the  averments  of  the  pleading.  April,  1883,  N.  Y. 
Super.  Ct.,  Morrison  v.  Lewis,  iv.  437. 

Id.  A  complaint  alleging  that  goods  were  sold  to  the  defendant 

upon  the  faith  of  false  representations  made  to  a  commercial 
agency  with  intent  "  to  obtain  credit  and  induce  the  merchants 
and  others  to  sell  to  them,"  when  the  defendant  knew  the  state- 
ments were  false  and  untrue,  sufficiently  shows  the  intent  to 
deceive  and  defraud.     Id. 

Id.    It  is  not  necessary  to  allege  special  damages  in  an  action 

for  obtaining  the  execution  and  delivery  of  a  bond  by  false 
representations  ;  the  presumption  that  the  plaintiff  may  be 
obliged  to  pay  the  bond  is  sufficient.  March,  1884,  iV".  Y. 
Super.  Ct.,  De  Silver  v.  Holden,  vi.  121. 

Id. ;'  indebitatus  assumpsit.  Under  the  Code  of  Civil  Pro- 
cedure the  common  count  indebitatus  assumpsit,  for  goods 
sold  and  delivered  or  for  money  had  and  received,  the  reason 
is  sufficient  now  as  formerly.  July,  1883,  U.  S.  Circ.  Ct.  So. 
Dint.  N.  Y.,  Prickhardt  v.  Eobertson,  iv.  112. 

Id. ;  instrument  for  payment  of  money  only.    It  seems,  that 

even  ia  an  action  on  an  instrument  for  the  payment  of  money 
only,  the  plaintiff  must  state  his  title  or  interest.  March,  1885, 
Supm.  a.  N.  Y.  Co.  Sp.  T.,  Eose  v.  Meyer,  vii.  219. 

Id. ;  insurance  policy.    When  sufficiently  alleges  loss  during 

life  policy  m  action  upon  policy  of  insurance  on  ship  alleged  to 
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have  been  lost  at  sea.  Mar.  1883,  Supm.  Ct.  1st  JDept.,  Eeck  v. 
PhcBnix  Insurance  Co.,  iii.  378. 

-  Id.  ;  money  had  and  received.  Where  a  complaint  disclosed 
merely  a  cause  of  action  for  money  had  and  received  by  an 
attorney  or  agent  in  a  fiduciary  capacity  -which  had  been  the. 
subject  of  an  accounting,  and  which  he  had  neglected  and 
refused  to  pay  over  on  demand,  it  clearly  states  a  cause  of  action 
ex  contractu.     Jan.  1884,  Ct.  App.,  Segelken  v.  Meyer,  v.  1. 

-  Id.  In  an  action  against  an  agent  or  attorney  for  not  account- 
ing for  or  paying  over  a  balance  found  due  on  an  accounting,  a 
plaintiff  does  not  by  adding  to  the  allegation  that  the  defendant 
has  refused  to  pay  over  the  money  due,  an  assertion  that  he 
controverted  it  to  his  own  use,  make  the  action  one  for  tort ; 
it  is  only  necessary  in  such  an  action  to  allege  that  the  defendant 
received  the  money  in  a  fiduciary  capacity.    Id. 

-  Id.  Instance  of  actions  in  United  States  circuit  court  to  recover 
excess  of  duties  illegally  exacted  and  paid  held  to  state  sufficient 
facts.  July,  1883,  U.  S.  Cir.  Ct.  So.  Dist.  JST.  Y.,  Prickhardt  v. 
Robertson,  iv.  112. 

-  Id. ;  municipal  corporation.  The  presentation  of  a  claim 
against  a  municipal  corporation  to  its  chief  fiscal  officer  need 
not  be  alleged  in  the  complaint  in  an  action  thereon  nor  denied 
in  the  answer.  June,  1881,  Gi,  App.,  Baine  v.  City  of  Eochester, 
i.  269. 

-  Id. ;  on  note.  A  complaint  in  an  action  on  a  promissory  note 
against  an  indorser  setting  out  presentation  for  payment,  demand, 
protest  and  notice  of  non-payment  and  protest,  is  sufficient ;  the 
notice  of  protest  includes  notice  of  presentation  for  payment  and 
demand.  Apnl,  1884,  N.  Y.  C.  Ct.  Sp.  T.,  Baldwin  v.  Doying, 
V.  300. 

-  Id. ;  partition.  Where,  in  an  action  for  partition  of  real  prop- 
erty, the  wife  of  a  tenant  in  common  is  made  a  party  defendant, 
and  his  share  alleged  in  the  complaint  stated  to  be  subject  to 
her  inchoate  right  of  dower, — Held,  that  two  causes  of  action 
were  not  properly  united.  Feb.  1886,  Supm.  Ct.  M  Y.  Co.  Sp.  T., 
Diehl  V.  Lambart,  ix.  267. 

-  Id.  Instance  of  a  complaint  in  an  action  by  reminderman  for 
partition  which  stated  facts  sufficient  to  constitute  a  cause  of 
action.     Id. 

-  Id. ;  replevin.  Where  a  complaint  in  an  action  of  replevin  to 
recover  a  horse  sold  by  the  plaintiff  to  the  defendant,  set  up  an 
exchange  of  horses  between  the  parties,  and  alleged  that  it  was 
brought  about  by  false  and  fraudulent  representations  on  the 
part  of  the  plaintiff,  and  also  averred  a  warrantee  of  soundness  on' 
the  part  of  the  defendant  and  its  breach, — Held,  that  the  com- 


510  INDEX  TO  YOLS.  T.-X.  OF  THE 

plaint  did  not  improperly  unite  two  cause  of  action  ;  that  the 
averment  of  soundness  was  only  in  aid  of  tlie  allegations  setting 
up  fraud.  June,  1882,  Super.  Ct.  of  Buff.,  Delin  v.  Stohl,  ii. 
222. 

Id.     Eule  as  to  pleading  and  proving  title  in  action  of  replevin 

at  common  law,  stated.  Feb.  1886,  Ct.  App.,  GiiflSn  v.  Long 
Island  E.  R.  Co.,  ix.  84. 

Id.  Where  a  complaint  in  an  action  to  recover  a  chattel  con- 
tains all  the  allegations  necessary  to  show  a  wrongful  taking 
and  a  wrongful  detention,  the  action  may,  in  the  absence  of  proof 
of  a  wrongful  taking,  be  treated-as  if  it  had  been  brought  for  a 
wrongful  detention  only.     Id, 

Id.    In  an  action  to  recover  personal  property  claimed  to  have 

been  obtained  on  credit  by  the  false  representations,  allegations 
in  the  complaint  that  the  goods  were  sold  and  delivered  in  con- 
sequence of  fraud  therein  alleged,  and  that  they,  therefore,  seek 
to  avoid  the  contract  of  sale,  sufficiently  alleges  a  special 
property  in  the  goods  and  a  right  to  their  possession.  It  seems, 
that  ownership  of  the  property  should  be  implied  from  the 
allegations  of  sale  and  delivery.  April,  1883,  N.  Y.  Super.  Cl., 
Morrison  v.  Lewis,  iv.  437. 

• Id.  In  an  actioa  to  recover  the  possession  of  personal  property, 

sold  by  the  plaintiff  to  the  defendants,  on  the  ground  that  the 
sale  was  procured  upon  fraudulent  concealment  by  defendants 
of  their  insolvency  without  intent  to  pay  for  them,  allegations 
in  the  complaint  setting  out  the  amount  of  the  debts  and 
liabilities  of  the  defendants,  and  plaintiff's  disaffirmance  of  the 
sale,  and  fraudulent  representations  made  to  others  by  defend- 
ant, by  which  property  was  obtained,  should  not  be  stricken  out, 
and  was  neither  irrevelant,  redundant  nor  frivolous.  Jan.  1884, 
Supm.  Ct.  Isi  Dept,  Davenport  Glucose  Manufacturing  Co.  v, 
Taussig,  V.  69. 

• Id. ;  action  by  surviving  partners.   Where  surviving  partners 

sue  the  executor  of  a  deceased  partner  to  secure  the  transfer  to 
the  firm  of  patents  taken  out  in  the  name  of  the  deceased  part- 
ner restraining  their  traasfer  to  other  parties,  and  the  complaint 
alleged  that  the  plaintiff  individually  and  his  surviving  part- 
ners were  entitled  to  58  >3  per  cent,  of  the  assets  of  the  firm,  and 
that  one  of  the  j)laintiffs  had,  upon  the  death  of  the  defendant's 
decedent,  been  appointed  sole  manager  of  the  copartnership 
business  pursuant  to  the  partnership  agreement, — Held,  that  the 
complaint  stated  sufficiently  a  joint  cause  of  action  in  plaintiffs  in 
the  surviving  partners;  and  a  court  of  equity  could  entertain  the 
action,  notwithstanding  the  prayer  for  relief  was  for  joint  and 
several  relief ;  that  the  action  would  lie,  although  the  plaintiffs 
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and  defendants  were  partners.  Bee.  1884,  N.  Y.  Super.  Ct., 
Berolzheimer  v.  Strauss,  vii.  225. 

• Id. ;    against  married  woman.    A  complaint  in   an  action 

against  a  married  woman  in  which  her  husband  is  not  joined  as 
a  defendant,  to  recover  the  value  of  property  converted  by  her, 
must  show  that  the  tort  complained  of  was  committed  by  the 
defendant  in  the  management  of  or  with  reference  to  her  sepa- 
rate property.  3Iay,  1878,  Supm.  Ct,  N.  Y.  Co.  Sp.  T.,  Berrien 
V.  Steel,  i.  279,  note. 

> Id.    A  complaint  in  an  action  against  a  husband  and  wife 

which  sets  forth  a  sufficient  cause  of  action  against  the  wife  for 
slander,  states  sufficient  facts  to  constitute  a  cause  of  action 
against  the  husband.  3Iarch,  1878,  iV.  F.  Mar.  Ct.  Sp.  T.,  Hoff- 
man V.  Lachman,  i.  278. 

- —  Id. ;  on  undertaking  on  attachment.  It  is  not  necessary  to 
aver  malice  or  want  of  probable  cause  in  action  on  undertaking 
given  to  procure  warrant  of  attachment ;  such  an  action  may  be 
maintained  if  the  attachment  be  merely  irregular,  and  upon 
proof  that  it  has  been  set  aside ;  but  an  allegation  that  the 
attachment  was  "illegal,  unauthorized  and  void,"  being  a  con- 
clusion of  law,  is  insufficient  to  admit  proof  that  it  was  void. 
Miy,  1884,  N.  Y.  C.  P.  Sp.  T.,  Sprague  v.  Parsons,  vi.  26. 

Id. ;  against  unincorporated  association  by  member.  In- 
stance of  a  complaint  in  an  action  by  a  member  of  an  unincor- 
porated association  against  the  association  for  breach  of  its 
official  obligation  to  him  which  sufficiently  alleged  a  cause  of 
action.  Jan.  1884,  N.  Y.  C.  Ct.  Sp.  T.,  Winter  v.  Hamm,  v. 
194. 

■ Id. ;  usury.     Instance  of  a  complaint  in  an  action  to  set  aside 

a  conveyance  and  agreement  to  reconvey  on  the  ground  that 
they  were  an  usurious  mortgage,  held  sufficient.  Ju7ie,  1884, 
Supm.  Ct.  Oneida  Co.  Sp.  T.,  Barnes  v.  Gilmore,  vi.  286. 

Id. ;  by  ward  for  money  loaned  by  guardian.     Instance  of  a 

complaint  in  an  action  by  a  ward  for  money  loaned  by  his  cred- 
itor as  such  which  stated  a  sufficient  cause  of  action.  Jan.  1884, 
Ct.  App.,  SegeJken  v.  Meyer,  v.  1. 

Demurrer  to  complaint ;  when  proper  remedy.  The  question  as 
to  the  sufficiency  of  a  pleading  in  stating  .the  cause  of  action  or 
defense  against  the  party,  or  as  to  his  liability  upon  a  given 
statement  of  facts,  can  arise  only  by  demurrer.  iVb«.  1883,  Ct. 
App..  Hagerty  v.  Andrews,  iv.  323. 

Id.      Objection  that  plaintiff  has  not  legal  capacity  to  sue, 

where  it  appears  on  the  face  of  the  oomplaint,  should  be  taken 
by  demurrer  and  not  by  answer.  Jan.  1884,  N.  Y.  C.  Ct.  Sp.  T., 
Matthews  v.  Stietz^  v.  235. 
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Id.    Violation  of  the  provision  of  the  Code  that  causes  of  action 

in  a  complaint  should  be  separately  stated  and  numbered  is  not 
ground  for  demurrer ;  the  remedy  is  by  motion.  Dec.  1884, 
Supm.  Ct.  Onondaga  Co.  Sp.  T.,  Townsend  v.  Coon,  vii.  56. 

Id. ;  indefiniteness.     "Where  the  complaint  in   an  action  of 

ejectment  does  not  sufficiently  describe  the  land  sought  to  be 
recovered,  the  remedy  is  not  by  demurrer  but  by  motion  to 
make  it  more  definite  and  certain.  Jan.  1884,  N.  Y.  Super.  Ct., 
Eank  v.  Levinus,  v.  368. 

Id. ;  misjoinder.    Where  a  complaint  avowedly  sets  forth  two 

causes  of  action,  but  what  is  pleaded  would  not  constitute  two 
causes  of  action,  a  demurrer  wUl  not  lie  on  the  ground  that  two 
causes  of  action  are  improperly  united  ;  the  remedy  is  by 
motion  to  strike  out  irrelevant  matter.  July,  1881,  U.  S.  Cir.  Ct. 
So.  List.  N.  Y.  Equity  T..  Sullivan  v.  N.  Y.,  N.  H.  &  Hartford 
B.  E.  Co.,i.  285. 

Id.    The  design  of  a  demurrer  on  the  ground  that  causes  of 

action  have  been  improperly  united  is  to  compel  the  plaintiif  to 
elect  upon  which  of  two  or  more  such  causes  of  action  he  -will 
X)roceed.  And  the  causes  of  actions  must  be  good  causes  of 
action  well  jaleaded.     Id. 

Id.     Where  a  complaint  is  demurred  to,  on  the  ground  that 

diiTerent  causes  of  action  are  alleged  which  do  not  affect  all 
parties  to  the  action,  the  fact  that  no  cause  of  action  is  stated 
against  one  of  the  defendants  is  not  an  answer  to  the  objection  ; 
the  pleader  having  assumed  to  allege  one,  cannot  claim  failure 
as  a  shield.   May,  1882,  N.  Y.  C.  P. ,  Higgins  v.  Crichton,  ii.  317. 

"—  Id.  A  complaint  setting  out  three  causes  of  action, — viz: 
for  breach  of  contract  to  employ,  for  personal  injuries,  and  for 
injuries  to  personal  property, — is  demurrable  on  the  ground  that 
such  Cduses  of  action  are  improperly  tmited  in  the  some  com- 
plaint, and  that  notwithstanding  they  are  stated  in  a  single 
count.  Dec.  1884,  Supm.  Ct.  Onondaga  Sp.  T.,  Townsend  v. 
Coon,  vii.  56. 

- — --  Id.  The  complaint  in  a  judgment  creditor's  action  which 
demands  judgment  that  the  lien  of  certain  defendants  be  set 
aside  as  fraudulent  or  be  postponed  to  the  lien  of  the  plaintiff, 
and  also  demands  the  enforced  foreclosure  of  a  valid  chattel 
mortgage  held  by  another  defendant,  and  the  application  of  the 
surplus  to  the  payment  of  plaintiffs  claim,  is  demurrable  for 
improper  joinder  of  causes  of  action.  May,  1882,  N.  Y.  C.  P., 
Higgins  V.  Crichton,  ii.  317. 

■ Id.    Joinder  of  legal  and  equity  causes  of  action  does  not  make 

complaint  demurrable.  April,  1886,  Supm.  Ct.  4dh  Dept.,  Carter 
V.  De  Camj),  ix.  214. 
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Id. ;  insufficient  facts  ;  incorporation.      Complaint  alleging 

that  the  defendant  is  a  foreign  corporation,  but  not  setting  forth 
the  State,  county,  or  government  by  or  under  the  laws  of  which 
it  is  incorporated,  is  demurrable  as  not  stating  facts  sufficient  to 
constitute  a  cause  of  action.  Jan.  1885,  Supm.  Ct.  N.  Y.  Co.  Sp. 
T.,  Clegg  V.  Chicago  Newspaper  Union,  viii.  401. 

Id.     Fact  that  a  complaint  in  an  action  against  a  corporation 

fails  to  state  whether  it  was  a  foreign  or  domestic,  cannot  bo 
taken  advantage  of  by  demurrer.  The  allegation  of  the  nation- 
ality of  the  corporation  is  not  a  part  of  the  cause  of  action,  and 
the  only  efifect  of  the  failure  to  state  it,  is  to  enable  the 
defendants  to  require  the  plaintiff  to  make  his  complaint  more 
definite  and  certain.  Sept.  1884,  Supm.  Ct.  Steuben  Co.  Sp.  T., 
Hafner  &  Schoen  Furniture  Co.  v.  Grumme,  x.  176. 

When  frivolous.  Instance  of  a  demurrer  which  was  not  friv- 
olous. Aug.  1883,  N.  Y.  Super.  Ct.  Sp.  T.,  Beal  v.  Union  Paper 
Box  Co.,  iv.  18. 

Must  specify  objections.    A  demurrer  to  a  complaint  must 

distinctly  specify  the  objections  to  it.  April,  1886,  Supm.  Cl. 
4:th  Dept.,  Carter  v.  De  Camp,  ix.  214. 

Determination  of.     Where  whole  complaint  containing  more 

than  one  count  is  demurred  to,  if  either  count  is  good  plaintiff 
should  have  judgment.  .  Nov.  1884,  Supm.  Ct  Sar.  Co.  Sp.  T., 
Haight  V.  Brisbia,  vii.  152. 

See  Joinder  of  Actions  ;  Paeties  to  Action. 

Answer;  extension  of  time  to.  The  court  has  jurisdiction  to  grant 
an  order  extending  a  defendant's  time  to  answer,  where  he  has 
not  appeared,  and  its  order  is  valid  until  set  aside.  Nov.  1883, 
N.  Y.  a  Ct.  Sp.  T.,  Krause  v.  AverHl,  iv.  410. 

Id.    An  order  obtained  by  a  defendant  staying  proceedings 

until  the  plaintiff  serves  a  bill  of  particulars,  does  not  operate 
to  extend  his  time  to  answer,  Sept.  1884,  N.  Y.  C.  Ct.,  Sniffen 
V.  Peck,  vi.  188. 

What  may  contain.    Answer  may  contaia  general  or  specific 

denials,  and  also  new  matter  in  avoidance.  April,  1884,  U.  S. 
Supm.  Ct.,  Burley  v.  German  American  Bank,  v.  172. 

— —  Id.  Under  the  Code,  a  defendant  may  plead  as  many  defenses 
as  he  has,  whether  such  as  formerly  denominated  to  the  juris- 
diction, in  abatement  or  in  bar.  Bee.  1884,  Co.  Ct.  Albany  Co., 
Heenan  v.  N.  Y.,  W.  S.  &  Buff.  E.  R.  Co.,  vi.  348. 

Id.  ;  matter  occurring  after  action  commenced.    Objection 

that  matter  set  up  in  answer  as  defense,  occurred  after  com- 
mencement of  the  action,  and  therefore  could  not  be  pleaded 
without  leave  of  court,  cannot  be  taken  for  the  first  time  after 


544  INDEX  TO  VOLS.  I.-X.  OF  TKE 

trial  and  judgment.  Oct.  1885,  Ct.  App.,  Cass  v.  Higenbotam, 
viii.  329. 

Amending.    Motion  for  leave  to  amend  pleading  should  be 

made  on  copy  of  proposed  amended  pleading  ;  and  in  its  absence 
tlie  motion  should  be  denied.  March,  1885,  N.  Y.  Super.  Ct., 
Stern  v.  Knapp,  viii.  54. 

Id.    Instance  of  a  case  in  which  plaintiff  was  required  to  accept 

amended  answer  where  the  original  was  the  general  answer  of  an 
infant  by  his  guardian  ad  litem.  Nov.  1885,  Supm.  Ct.  Kings  Co. 
Sp.  T.,  Howard  v.  Curran,  viii.  262. 

• Id.    Defendant  moving  to  open  default  on  failure  to  answer, 

should  serve  with  his  motion  papers  a  copy  of  his  proposed 
answer,  but  his  failure  to  do  so  is  not  fatal,  if  there  is  an  affida- 
vit of  merits,  and  it  appears  what  his  defense  will.be.  Jan.  1883, 
N.  Y.  Super.  Ct.,  Albert  Palmer  Co.  v.  Yan  Orden,  iv.  44. 

Effect  of  order  that  issues  be  tried.  Order  that  issues  presented 
by  the  answer  in  an  action  against  a  corporation  on  its  promissory 
note,  etc.,  be  tried,  determines  that  answer  presents  substan- 
tial issues,  but  does  not  necessarily  imply  that  the  court  has 
determined  that  the  pleadings  are  unobjectionable  or  that  each  of 
the  issues  is  valid,  or  prejudice  a  motion  to  have  it  made  more 
definite  and  certain,  or  to  strike  out  certain  portions  thereof. 
April,  1884,  N.  Y.  C.  Ct.  Sp.  T.,  Beaumond  v.  Diecks'  Pharma- 
ceutical Extract  Co.,  v.  274. 

■ Withdrawing,    A  defendant  may  withdraw  his  answer  at  any 

time  ;  and  the  effect  of  such  withdrawal  is  to  permit  the  plaintiff 
to  enter  judgment  as  in  case  of  default.  April,  1885,  N.  Y.  C,  P. 
Sj).  T.,  Wendell  v.  Lipsky,  viii.  388. 

Service.    If  it  is  material  to  the  determination  of  the  rights  of 

the  parties  to  an  action  and  the  proper  disposition  atid  subject 
matter  thereof,  that  a  claim  set  up  by  one  defendant  and  denied 
by  another  should  be  tried,  it  is  immaterial  which  answer  is 
first  served  upon  the  plaintiff's  attorney.  May,  1882,  C.  Ct. 
Brooldyn,  Barnard  v.  Onderdonk,  ii.  294. 

Denials.  Under  general  denial  defendant  may  controvert  every- 
thing which  plaintiff  should  prove  to  make  out  a  case.  Feb. 
1886,  Ct.  App.,  Griffin  v.  Long  Island  E.  R.  Co.,  ix.  84. 

■ Id.   Each  denial  of  separate  allegations  of  the  complaint  is  a 

separate  defense.  Jan.  1885,  N.  Y.  C.  P.,  Sherman  v.  Boehm, 
vii.  34. 

Id. ;  must  be  specific .     A  denial  if  not  general  must  be  epecific, 

the  purpose  and  intent  of  the  Code  being  to  oblige  the  party  mak- 
ing the  denial,  to  direct  his  answer  to  the  allegations  intended 
to  be  controverted,  and  to  do  so  in  such  a  manner  that  the  court 
and  opposing  party  might  see  at  once  upon  what  issue  waa 
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intended  to  be  taken.     March,  1881,  Supm,  a.  1st  Dept.,  Miller 
V.  McCloskey,  i.  252. 
— ^Id.    Denials  in  an  answer,  whether  absolute,   or  of  any  knowl- 
edge or  information  sufficient  to  form  a  belief,  must  be  specific. 
March,  1883,  Supm.   Ct.  Kings  Co.  Sp.  T.,  Leary  v.  Bo"-«s    iii 
227.  OS  .       . 

—  Id.  ;  of  parts  not  admitted.  Where  an  answer  contained 
admissions  and  specific  denials  of  allegations  of  the  complaint, 
and  denied  each  and  every  other  allegation  in  said  complaint 
contained  not  "  heretofore  admitted  or  avoided,  "—Held,  that 
this  last  mentioned  form  of  denial  was  unauthorized  and  insuf- 
ficient. March,  1881,  Supm.  a.  1st  Dept.,  Miller  v.  McCloskey, 
i.  252.  Contra,  March,  3883,  Supm.  Ct.  Kings  Co.  Sp.  T.,  Leary 
V.  Boggs,  iii.  227. 

—  Id.  An  answer  which  denies  each  and  every  allegation  in  a 
complaint  contained,  "  not  hereinbefore  specifically  admitted 
or  denied,"  is  not  sufficient.  March,  1884,  Supm.  Cl.  N.  Y. 
Co.  Sp.  T.,  Famsworth  v.  Wilson,  v.  179,  wote  /  May,  1883, 
N.  Y.  Super.  Ct.,  Luce  v.  Alexander,  iv.  428. 

—  Id.  An  answer  must  contain  a  general  or  specific  denial  of  each 
material  allegation  of  the  complaint  controverted  by  the  defend- 
ant ;  and  the  denial  of  each  and  every  allegation  "  not  herein- 
before specifically  admitted,  qualified  or  denied, "  is  a  denial  wiiich 
the  court  should  wholly  disregard.  May,  1882,  N.  Y.  C.  P., 
Clark  V.  DUlon,  iv.  243. 

—  Id. ;  on  information  and  belief.  Denial  in  answer  may  be  on 
information  and  belief.  Aug.  1884,  N.  Y.  Super.  Ct.  Sp.  T., 
Lidgerwood  Mf'g  Co.  v.  Baird,  vi.  54  ;  July,  1884,  N.  Y.  C.  Ct. 
Sp.  T.,  Richards  v.  Fuechsel,  v.  430 ;  Jan.  1886,  Supm.  Ct.  5th 
Dept.,  Wood  V.  Bay  dure,  ix.  96. 

—  Id.  Denial  on  iaformation  and  belief  of  "  each  and  every  alle- 
gation in  the  complaint "  is  sufficient  general  denial.  Feb.  1884, 
JSr.  Y.  C.  Ct.  Sp.  T.,  Henderson  v.  Manning,  v.  221. 

-Id.  Denial  on  information  and  belief  of  "each  and  every 
allegation  in  the  complaint  contained  "  "  except  as  hereinbefore 
stated  or  admitted,"  is  good  denial.  April,  1884,  U.  S.  Supm. 
Ct.  Burley  v.  German  American  Bank,  v.  172. 

-Id.  A  denial  oh  information  and  belief  of  "each  and  every 
allegation  of  the  complaint  not  before  admitted  or  controverted, ' 
is  a  good  general  denial,  where  what  has  been  before  admitted 
or  controverted  is  clearly  specified,  and  hence  there  is  no  doubt 
or  confusion.  Feb.  1886,  Ct.  App.,  Griffin  v.  Long  Island  E  ^R 
Co.,  ix.  84. 

—  Id.    A  corporation  may  deny  the  allegations  of  the  complaint  in 

YoL.  X.-35. 
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an  action  against  it  on  information  and  belief.  So  held,  where 
it  denied  each  and  every  allegation  of  the  complaint,  except  the 
allegation  of  the  defendant's  incorporation.  July,  1884,  N.  Y. 
C.  Ct.  Sp.  Ct.,  Macauley  v,  Bromell  &  Barkley  Printing  Co.,  v. 
431. 

Id.    Where,  in  an  action  against  a  corporation,  the  answer  was 

that  "the  defendant  ....  npon  information  and  belief 
alleges  ....  it  denies  each  and  every  allegation  in  said 
complaint  contained," — Held,  that  it  was  frivolous  ;  that  it  was 
neither  made  nor  framed  in  the  manner  prescribed  by  section 
500  of  the  Code,  and  created  no  issue.  May,  1884,  Supm.  Ct. 
1st  Depi.,  Pratt  Mf'g  Co.  v.  Jordan  Iron  &  Chemical  Co.,  v.  372. 

Id.  ;  of  information.  A  denial  in  an  answer  "of  any  infor- 
mation sufficient  to  form  a  belief  as  to  the  allegations  of  the 
complaint"  is  insufficient ;  it  should  have  been  any  "know- 
ledge or  information  sufficient,"  etc,  Aug.  1883,  N.  Y.  G.  Ct. 
Sp.  T.,  Hautemann  v.  Gray,  v.  224,  note. 

'—  Id.  Where  an  answer  admitted  some  allegations  of  the  com- 
plaint and  said  that  "  as  to  all  the  other  allegations  this  defend- 
ant denies  the  same  either  upon  his  own  knowledge  or  his  not 
having  any  knowledge  or  information  thereof  sufficient  to  form 
a  belief  in  respect  to  the  same," — Held,  that  this  denial  was  not 
sufficient,  it  being  neither  general  nor  specific  ;  and  not  such  as 
would,  the  pleading  being  verified,  prove  the  conscience  of  the 
party  ;  that  the  denial  should  have  been  placed  either  upon 
knowledge,  a  want  of  knowledge,  or  upon  information  and 
belief,  as  the  case  might  be.  Jan.  1883,  If.  Y.  C.  P.,  Sheldon  v. 
Sabin,  iv.  4. 

Id. ;  Note  on  Denials,    i.  252. 

Particular  defenses,  and  in  particular  actions ;  agreement 

not  correctly  set  forth.  Statement  that  true  copy  of  agreement 
sued  on  is  not  set  forth  in  a  complaint,  is  not  a  denial  but  an 
affirmative  defense.  March,  1884,  N.  Y.  C.  P.  Sp.  T.,  Sher- 
wood V.  Gardner,  v.  239. 

Id. ;  bail.    In  an  action  against  a  sheriff  on  his  liability  as  bail, 

an  answer  alleging  that  the  execution  issued  by  the  plaintiff 
against  the  person  of  his  principal  was  returned  by  the  sheriff's 
deputy,  defendant  "not  found,"  at  the  request  and  by  the  direc- 
tion of  the  plaintiff^s  attorney,  in  order  that  the  action  might  be 
commenced,  and  that  this  was  done  without  the  knowledge  or 
consent  of  the  defendant,  alleges  a  good  defense.  April,  1882, 
N.  Y.  Ct.  App.,  Douglas  ».  Haberstro,  ii.  186. 

Id. ;  ejectment.    In  an  action  to  recover  the  possession  of  real 

property,  the  defense  of  adverse  pcssesaioa  must  be  pleaded  ;  it 
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cannot  be  shown  under  the  general  issue.  Jan.  1882,  Supm.  Ct.  3d 
Dept. ,  Hansee  v.  Mead,  ii.  175. 

-  Id. ;  escape.  In  an  action  against  a  sheriff  for  escape,  the 
defendant  may  take  issue  upon  the  question  of  the  prisoner's 
indebtedness  to  the  plaintiff,  and  also  avail  himself  of  every 
defense  against  the  indebtedness  which  the  prisoner  would  have 
had.    Feb.  1882,  N.  Y.  G.  P.,  Cosgrove  v.  Bowe,  ii.  61. 

-  Id. ;  former  recovery.  Defense  of  former  recovery  in  action 
for  mesne  profits  after  recovery  in  ejectment  must  be  specially 
pleaded.  Jan.  1884,  Supm.  Ct.  4ih  Dept.,  Henderson  v.  Scott, 
vi.  39. 

-  Id. ;  gambling  transaction.  Defenses  consisting  of  allegations 
that  notes  sued  on  in  another  State  were  given  in  a  gambling 
transaction  and  were  illegal  and  void,  when  not  sufficient.  Nov. 
1884,  N.  Y.  Super.  Ct.,  Nichols  ??.  Lumpkin,  vii,  1. 

-  Id. ;  goods  sold  and  delivered.  Where  allegations  of  the  com- 
plaint in  action  for  goods  sold  and  delivered  are  not  denied, 
statements  in  answer  that  the  merchandise  was  bought  of  a 
stranger  do  not  constitute  a  defense.  A^ig.  1883,  N.  Y.  C.  Ct. 
Sp.  T.,  Hautemann  v.  Gray,  v.  224,  note. 

-  Id. ;  incorporation.  To  raise  an  issue  as  to  the  incorporation  of 
defendant,  there  must  be  an  affirmative  allegation  that  it  is  not 
a  corporation  ;  a  denial  which  merely  puts  in  issue  its  national- 
ity is  insufficient.  Sept.  1883,  Supm.  Ct.  2d  Dept.,  Bengtson  v. 
Thingvalla  Steamship  Co.,  aff'g  S.  C.  (Supm.  Ct.  Kings  Co.  Sp. 
T.,  April,  1883),  iii.  263. 

-  Id.  An  allegation  in  an  answer  upon  information  and  belief 
the  defendant  is  not  and  never  was  a  corporation,  does  not  put 
in  issue  the  incorporation  of  the  defendant;  it  is  not  an  affirmative 
allegation.    Id. 

-  Id. ;  jurisdiction ;  want  of.  Where  the  fact  that  county  court 
has  not  jurisdiction  of  a  defendant  does  not  appear  on  the  face 
of  the  complaint,  he  does  not  waive  the  objection  by  appearing 
generally  and  serving  an  answer,  pleading,  among  other  defenses, 
want  of  jurisdiction.  Dec.  1884,  Co.  Ct.  Albany  Co.,  Heenan  v. 
N.  Y.,  W.  S.  &  Buff.  E.  E.  Co.,  vi.  348. 

-  Id. ;  limitations.  The  proper  form  of  pleading  the  statute  of 
limitations  is  to  distinctly  allege  by  its  specific  answer  that  the 
cause  of  action  did  not  accrue  in  the  period  within  which  the 
Code  provides  that  it  must  be  brought.  Jan.  1883,  Supm.  Ct. 
1st  Dept.,  Budd  v.  Walker,  iii.  422. 

-  Id.  An  allegation  that  a  cause  of  action  did  not  accrue  at  any 
time  within  six  years  before  the  commencement  of  the  action, 
where  that  is  the  time  limited,  is  the  proper  form  of  pleading 
the  statute  of  limitations,  and  there  seems  to  be  no  excuse  for 
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tolerating  any  material  departure  therefrom.  Instance  of  a  case 
in  ■which  the  answer  did  not  properly  plead  the  statute  of  lim- 
itations. Jan.  1883,  Supm.  Ci.  1st  Dept,  Budd  v.  Walker,  iii.  422. 

■  Id. ;  non-joinder.    Defense  of  non-joinder  of  parties,  defendant 

must  state  precisely  who  should  have  been  made  parties.  May, 
1885,  Supm.  Ct.  Onondaga  Co.  Sp.  T.,  Humbert  t>.  Abeel,  vii. 
417. 

Id. ;  note  ;  waiver  of  protest.  Where  the  complaint  in  an  action 

on  a  promissory  note  against  indorsers  did  not  allege  presenta- 
tion, protest  and  notice  or  promise  by  the  defendants  to  pay,  but 
merely  pleaded  a  waiver  thereof  by  the  defendant "  at  or  about 
the  date  of  the  maturity  of  said  note,"  an  answer  setting  up  that 
such  waiver  was  not  made  until  after  the  maturity  of  said  note, 
and  the  defendants,  at  the  time  of  making  it,  thought  said  note 
w^as  not  matured,  cannot  be  stricken  out  as  frivolous.  Jan,  1884, 
N,  Y.  Super.  Ct.,  Eank  v.  Levinus,  v.  368. 

Id. ;  replevin.    Instance  of  a  denial  in  an  action  of  replevin 

which  put  in  issue  not  only  the  wrongful  detention  but  the 
plaintifiTs  title  ;  and  under  which  the  defendant  could  show  not 
only  title  in  itself,  but  title  out  of  plaintifi"  in  a  third  person. 
Feb.  1886,  Ct.  App.,  Griffin  v.  Long  Island  R.  E.  Co.,  ix.  84. 

Id.     In  an  action  to  recover  the  possesion  of  chattels,  the 

defendant,  under  the  general  denial  may,  where  taking  is  not 
complained  of,  show  the  property  and  right  to  the  possession  of 
the  chattel  to  be  in  himself  or  a  third  person,  and  thus  defeat 
the  plaintiff.  But  i'  seems,  where  the  property  was  taken  by  the 
defendant  from  the  actual  possession  of  the  plaintiff,  the  taking 
would  not  be  justified  by  allegation  and  proof  of  title  in  a  thii'd 
person  with  which  the  defendant  did  not  connect  himself.  Id. 
Connter-claim ;  in  general.  The  counter-claim  permitted  by 
section  500  of  the  Code  of  Civil  Procedure  must  tend  in  some 
way  to  diminish  or  defeat  the  plaintiffs  recovery,  and,  except  in 
an  action  on  contract,  arising  out  of  the  contract  or  transaction 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action.  June,  1884, 
Supm.  Ct.  Oneida  Co.  Sp.  T.,  BarLes  v.  Gilmore,  vi.  286. 

Id.    Instance  of  an  answer  held  to  set  up  a  counter-claim.   Od. 

1885,  Supm.  Ct.  1st  Dept.,  Briggs  v.  Freedman,  ix.  73. 

Id. ;  must  be  complete  cause  of  action.    Counter-claim  must 

be  complete  cause  of  action  existing  in  favor  of  the  defendant 
when  he  asserts  it,  of  which  the  court  has  jurisdiction.  Feb.  1882, 
Ct.  App.,  Cragin  v.  Lovell,  ii.  128. 

Id. ;  referring  to  complaint.    Answer  may  refer  to  complaint, 

and  thereby  make  the  matters  referred  to,  a  part  of  a  counter- 
claim.    Id. 
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Id. ;  when  not  necessary  to  set  it  up.    If  a  defendant  in  an 

action  in  which  an  attachment  is  granted  has  a  counter-claim,  he 
need  not  set  it  up  therein,  and  the  recovery  of  judgment  ag-:iDst 
hina  in  such  action  would  not  be  an  answer  to  a  subsequent 
action  brought  by  him  on  the  counter-claim.  Nov.  1881,  GU 
App.,  Eupi^ert  v.  Hang,  i.  411. 

Id. ;  lis  pendens.    Instance  of  a  counter-claim  held  to  affect 

title  to  real  property,  and  entitle  the  defendant  to  file  a  lis  pen- 
dens.    June,  1886,  If.  Y.  G.P.,  Niebuhr  v.  Schreyer,  x.  72. 

What  can  be  set  up  as  individual  claim  in  joint  action 

Judgment  on  joint  liability  cannot  be  set  o£f  against  individual 
demand  ;  and  this,  although  the  debt  was  originally  an  individ- 
ual claim.     Mai/,  1886,  N.  Y.  C.  Ct.,  Lush  v.  Adams,  x.  60. 

Id.     In  an  action  against  several  defendants  jointly  liable  for 

claim  sued  on,  a  joint  judgment  can  only  be  rendered  against 
them,  and  a  counter-claim  in  favor  of  one  of  the  defendants 
only  cannot  be  set  up.  June,  1886,  iV.  Y.  C.P.,  St.  Michael's 
Church  V.  Behrens,  x.  181. 

Id. ;  in  action  on  contract.  In  an  action  on  contract  the  de- 
fendant may  set  up  as  a  counter-claim  any  other  cause  of  action 
on  contract  existing  at  the  commencement  of  the  action,  and 
that  although  it  did  not  belong  to  him.  Juli/,  1886,  iV.  Y.  C. 
a..  Moody  V.  Steele,  x.  67. 

Id.    In  an  action  on  contract  a  counter-claim  in  tort  and  not 

arising  out  of  the  facts,  stated  in  the  complaint,  cannot  be  set 
up.     Jan.  1884,  JV".  Y.  C.  Ct  Sp  T.,  Bell  v.  Lesbini,  iv.  367. 

Id.    Instance  of  a  case  in  which  causes  of  action  for  conversion 

were  properly  pleaded  as  counter-claims  in  an  action  on  contract. 
Oct.  1885,  Ci.  App.,  Cass  v.  Higenbotam,  viii.  329. 

Id.  In  an  action  for  services,  a  demand  for  damages  for  mis- 
appropriation of  property  received  in  the  course  of  the  em- 
ployment, may  properly  be  pleaded  as  a  counter-claim.  Sept. 
1885,  Sup7n.  Ct.  2d  Dept.,  Lerche  v.  Brasher,  viii.  115.* 

Id.     A  cause  of  action  for  breach  of  contract  to  employ,  is 

properly  set  up  for  a  counter-claim  in  an  action  on  contract. 
Jan.  1883,  N.   Y.  G.  P..  Denny  v.  Horton,  iii.  255. 

Id.  Where  an  attorney  performed  services  in  five  distinct  ac- 
tions, and  brought  an  action  to  recover  for  those  rendered  in 
four  of  the  actions,  and  the  defendant  set  up  a  counter-claim 
for  damages  for  foolish  and  illegal  advice  given  in  the  other 
action,— i/e^c?,  thatthe  contract  and  transaction  between  an  attor- 
ney and  his  client  is  the  employment,  and  that  the  plaintiff's 


*  Eeversed  on  other  grounds.     Gt.  App.  Jan.  1887  (11  iV.  Y.  Giv 
Pro.  423). 
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and  the  defendant's  claims  both  arose  out  of  it,  and  therefore 
out  of  the  same  transaction.  June,  1881,  Supm.  Ct.  Kings  Co.  Sp. 
T.,  Harlock  v.  Le  Baron,  i.  168. 

■ Id.    In  an  action  on  an  undertaking    given  to  procure  an 

injunction,  the  defendants  may  set  up  a  counter-claim  existing 
in  their  favor  against  the  plaintiffs,  notwithstanding  the  plaint- 
iff's attortieys  have  a  lien  on  such  undertaking  for  their  costs 
and  compensation.  Nov.  1885,  N.  Y.  C.  Ct.  Trial  T.,  Lablache 
V.  Kirkpatrick,  viii.  256. 

In  equitable  action.  In  action  to  set  aside  a  deed  and  con- 
tract to  reconvey,  on  the  ground  that  they  were  a  mortgage 
given  to  secure  a  usurious  loan,  and  for  an  accounting  for  rents 
and  profits,  the  defendants  may  counter-claim  a  demand  for 
rents  for  use  of  a  part  of  the  same  premises  by  the  plaintiff  dur- 
ing the  time  the  defendant  held  under  the  deed.  June,  1884, 
Supm.  Ct.  Oneida  Co.  Sp.  T.,  Bams  v.  Gilmore,  vi.  286. 

Id.  Instance  of  an  action  to  restrain  a  defendant  from  inter- 
fering with  the  course  of  a  river  in  which  a  counter-claim  ask- 
ing that  the  plaintiff  be  required  to  abandon  the  use  of  certain 
changes  in  the  course  of  the  river  made  by  him,  and  to  restore 
it  to  its  original  condition,  was  held  to  be  connected  with  the 
subject  matter  of  the^action.  \^May,  1885,  Supm,  Ct.  St.  Lawrence 
Co.  Sp.  T.,  Grange  ??.' Gilbert,  x.  98. 

Id.    In  action  to  enjoin  the  committing  of  waste  and  to  recover 

damages  for  injiu'ies  already  done  the  freehold,  the  defendant 
may  counter-claim  a  demand  for  the  sjiecific  performance  of  a 
coutract  to  convey.  June,  1882,  Ct.  Com.  Pleas,  Lazarus  v. 
Heilman  {Ct.  Com.  Pleas.  June,  1882),  ii.  204 

• In  action  for  tort.    Demand  for  work  done  upon  property  for 

plaintiff  cannot  be  set  up  as  counter-claim  in  action  for  damages 
for  false  representations  inducing  purchase.  Feb.  1878,  N.  Y. 
Co.  Sp.  T.,  Heidelbach  v.  Kilpatrick,  iii.  209  ;  Note  on  counter- 
claim, iii.  212. 

■ In  action  by  executor.    Debts  due  from  decedent  cannot  be 

counter-claimed  in  action  by  executor  for  price  of  decedent's 
property  sold  by  him  to  such  creditor.  Oct.  1885,  Ct.  App., 
Thompson  v.  Whitmarsh,  viii.  183. 

■ In  action  by  a  receiver.    In  an  action  by  a  receiver  of  a  bank 

to  recover  upon  a  cause  of  action  in  favor  of  the  bank,  and  upon 
which  it  could  have  been  sued  if  the  receiver  had  not  been 
appointed,  the  defendant  may  set  up  a  counter-claim  which  he 
had  against  the  bank  at  the  time  the  receiver  was  appointed,  and 
this,  whether  the  debt  of  the  bank  was  then  payable  or  after- 
wards became  due.  June,  1886,  Supm.  Ct.  1st  Dept.,  Pendergast 
V.  Greenfield,  x.  231. 
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Id.    Instance  of  a  case  in  which  a  defendant  in  an  action 

'  .  brought  by  a  receiver  was  held  to  have  the  right  to  make  an 
election  after  the  commencement  of  an  action  between  two  modes 
of  compensation  for  services  rendered,  provided  in  a  contract 
between  him  and  the  plaintiff's  principal,  and  to  set  up  his  claim 
as  a  counter-claim.  Oct  1883,  Supm.  Ci.  Ath  DepL,  Hepburn  v. 
Montgomery,  v.  244. 

In  action  against  trustee.    In  action  against  a  trustee  to 

secure  the  application  of  funds  in  his  hands,  with  which,  under 
the  terms  of  the  trust,  he  was  to  pay  certain  notes  and  claims, 
the  defendant  may  set  up  as  a  counter-claim  a  cause  of  action 
existing  in  his  favor  individually  against  the  plaintiff  or  the 
person  represented  by  him.  June,  1886,  Supm.  Ct.  1st  Dept, 
Pendergast  v.  Greenfield,  x.  231. 

In  action  by  assignee.  An  answer  setting  up  a  counter- 
claim in  an  action  by  an  assignee,  must  allege  that  it  belonged 
to  the  defendent  before  he  had  notice  of  the  assignment  to  the 
plaintiff  of  the  claims  sued  upon.  June,  1881,  N.  Y.  G.  P.  Sp. 
T.,  Venable  v.  Harlin,  i.  215. 

Id.    Eight  of  set-off  or  counter-claim  as  against  assignee,  is 

purely  statutory,  and  the  allegation  setting  up  such  defense 
must  bring  it  in  express  terms  within  the  statute.  March,  1886, 
Supm.  Ct.  5th  Dept,  WHloYei  v.Fiist  National  Bank  of  Olean, 
X.  80. 

Id.    A  demand  against  the  assignor  of  the  plaintiff  in  an  action 

on  contract  cannot  be  set  up  as  a  counter-claim  unless  it  existed 
against  such  assignor,  and  belonged  to  the  defendant  at  the  time 
the  cause  of  action  in  suit  was  assigned  to  the  plaintiff ;  nor 
unless  it  might  have  been  so  allowed  against  the  assignor,  while 
the  contract  belonged  to  him.     Id. 

Id.     The  question  whether  an  assignment  of  a  cause  of  action 

is  fraudulent  as  to  creditors  cannot  be  raised  in  an  action  on  the 
claim  assigned  for  the  purpose  of  permitting  an  alleged  counter- 
claim to  be  interposed.     Id. 

Note  on  counter-claim,  iii.  212. 

Demurrer  to  answer  or  counter-claim.  A  counter-claim  may  be 
demurred  to  on  the  ground  that  it  is  not  of  a  character  specified 
in  the  Code  of  Civil  Procedure,  section  501  ;  and  where  that  is 
the  only  ground  of  demurrer  specified  it  will  be  assumed  that  it 
states  facts  sufficient  to  constitute  a  cause  of  action.  3Iai/,  1885, 
Supm.  Cl.  St.  Lawrence  Co.  Sp.  T.,  Grange  v.  Gilbert,  x.  98. 

It  seems,  that  where  a  complaint  does  not  state  facts  sufficient 

to  constitute  a  cause  of  action,  a  demuj-er  to  a  counter-claim  set 
up  in  the  answer  is  properly  overruled  without  reference  to  its 
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own  sufficiency.  March,  1886,  Supnk  Ct.  5th  Dept. ,  'Willover  v. 
First  National  Bank  of  Olean,  x.  80. 
Eeply  ;  failure  to.  The  failure  of  a  plaintiff  to  reply  where  reply 
is  necessary  dees  not  prevent  him  from  bringing  his  cause  on  to 
trial;  he  may  do  so,  but  as  there  is  no  issue  to  be  tried,  he  cannot 
move  to  place  the  cause  on  the  special  circuit  calendar  for 
trial.     Mny,  1881,  Supm.  Ct.  1st  Dept.,  Adams  v.  Roberts,  i.  204. 

Id,    Failure  to  reply  cannot  at  first  be  taken  advantage  of  on 

an  appeal.     May,  1886,  N.  Y.  City  Ct. ,  Lush  v.  Adams,  x.  60. 

Waiving  right  to.    Service  of  a  notice  of  trial  is  a  waiver  of 

the  right  to  reply  to  a  counter-claim  set  up  in  the  answer,  and 
such  a  reply  cannot  be  served,  notwithstanding  the  defendant 
countermands  the  notice  of  trial.  March,  1881,  Supm.  Ct.  N.  Y. 
Co.  Sp.  T.,  Eeilley  v.  Byrne,  L  201. 

When  required.  Reply  required  by  the  court  in  action  on  insur- 
ance policy,  to  new  matter  in  answer  setting  up  as  a  defense  false 
statement  in  the  application  on  which  the  policy  was  issued,  and 
also  the  lapse  of  the  policy  by  the  non-payment  of  assessments. 
Feb.  1886,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Schwan  v.  Mutual 
Trust  Fund  Life  Association,  ix.  82. 

Id.    The  court  cannot  require  a  reply  to  a  counter-claim  under 

Code  of  Civil  Procedure,  section  516  ;  that  section  applies  only 
to  an  answer  containing  new  matter  constituting  a  defense  by 
way  of  avoidance.  May,  1881,  Supm.  Ct.  1st  Dept.,  Adams  v. 
Roberts,  i.  204. 

Cannot  aid  complaint.    A  plaintiff  cannot  by  his  reply  to  a 

counter-claim  set  up  in  an  answer  aid  the  cause  of  action  stated 
in  the  complaint.  Nov.  1885,  N.  Y.  G.  Ct.  Trial  T.,  Lablache  v. 
Kirkpatrick,  viii.  256. 

Verification;  by  wlioni  made;  partners.  In  an  action  between 
two  defendants  alleged  to  be  copartners,  for  damages  resulting 
from  the  negligence  of  their  servants,  a  joint  answer  isjsufficient- 
ly  verified  if  verified  by  only  one  of  the  defendants.  Dec.  1885, 
JV.  Y.  C.Ct.  Sp.  T.,  Mooneye.  Ryerson,  viii.  435;  aff'd  {N.  Y.  C. 
a.  Gen.  T.,  Jan.  1886),  viii.  435,  note. 

Id.  When  answer  in  action  against  partners  should  be  veri- 
fied by  each  partner  answering.  Jan.  1885,  Supm.  Ct.  Onondaga 
Co.  Sp.  T.,  Lacy  ■».  Wilkinson,  vii.  104. 

When  may  be  omitted.    It  is  not  necessary  to  verify  the 

answer  in  an  action  for  libel,  even  though  the  complaint  be 
verified.  May,  1882,  Supm.  Ct.  1st  Dept.,  Wilson  v.  Bennett, 
ii.  34 

Id.     In  an  action  for  obtaining  goods  under  false  pretenses,  the 

defendant  need  not  verify  his  answer.  July,  1884,  N.  Y.  C.  Ct. 
Sp.  T.,  Frist  V.  CUmm,  vi.  30. 
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Id.  Section  529  of  the  Code  of  Civil  Procedxire.—whicli  provides 

tliat  a  defendant  is  not  excused  from  verifying  his  answer  to  a 
complaint  cliarging  Lim  with  aoy  fraud  whatever  affecting  the 
rights  or  the  property  of  another, — is  aimed  solely  at  fraudulent 
transfers  and  the  like  ;  but  in  other  actions  where  the  defendant 
is  charged  with  crimes  and  misdemeanors  he  may  serve  an  un- 
verified answer,  notwithstanding  the  complaint  is  verified.     Id. 

Effect  of  omissioii  when  necessary.    The  omission  to  verify  a 

pleading,  where  necessary,  is  an  irregularity  which  may  be 
waived,  and  the  right  to  take  advantage  of  it  is  lost  by  Icng 
delay.     May,  1882,  Supm.  Ct.  1st  DepL,  Wilson  v  Bennett,  ii.  3i. 

■ Form  of.    It  is  not  necessary  that  verification  of  a  complaint 

made  by  the  plaintff's  attorney  in  an  action  on  a  written  in.tru- 
ment  for  the  payment  of  money  only,  should  state  the  grounds 
of  his  belief  as  to  those  matters  not  stated  upon  his  knowledge. 
April,  1886,  Supm.  Ct.  Oswego  Co.  Sp.  T.,  Matthews  «.  Smith, 
ix.  165. 

Id.    A  verification  to  a  complaint  which  simply  states  that  it 

' '  is  true  as  affiant  is  informed  and  believes, "  is,  in  a  case  where  all 
the  allegations  inihe  complaint  are  upon  information  and  belief, 
a  sufficient  verification.  Oct.  1882,  Supm.  Ct.  N.  Y.  Co.  Sp.  T., 
Orvis  V.  Goldschmidt,  ii.  314. 

Id.     The  verification  of  a  pleading  made  by  the  secretary  of 

a  corporation,  may  be  in  the  usual  form  of  a  verification  by  a  party, 
and  need  not  set  forth  the  grounds  of  the  officer's  belief  as  to  all 
matters  stated  on  his  knowledge,  and  the  reason  why  the  veri- 
fication is  not  made  by  the  party.  The  verification  is  the 
verification  of  the  corporation,  and,  therefpre,  a  verification  by 
a  party.  Ju?ie,  1885,  N.  Y.  C.  P.,  American  Insulator  Co.  v. 
Banker's  &  Merchant's  Tel.  Co.,  vii.  443. 

Out  of  State ;  certificate.  A  pleading  verified  before  a  com- 
missioner of  New  York  in  another  State  must  have  certificate  of 
secretary  of  the  officer's  authority.  Feb.  1883,  Supm.  Ct.  JV.  Y. 
Co.  Sp.  T.,  Williamson  v.  Williamson,  iii.  69. 

Id.    Where  the  verification  to  a  pleading  is  taken  without  the 

State,  and  is  not  certified  in  the  manner  required  to  entitle  a 
deed  acknowledged  without  the  State  to  be  recorded,  the  plead- 
ing may  be  regarded  as  unverified.  Nov.  1883,  Supm.  Ct.  Herkimef 
Co.  Sp.  1.,  Phelps  V.  Phelps,  vi.  117. 

Note  on  verification  of  pleading  in  civil  action,  viii.  438. 

Motions  ;  frivolous  pleading.  Judgment  on  frivolous  pleading  can 
only  be  ordered  when  whole  pleading  frivolous.  Feb.  18'S4,  N. 
Y.  C.  Ct.  Sp.  T.,  Henderson  v.  Manning,  v.  221. 

Id.  Full  five  days'  notice  of  motion  for  judgment  on  a  demur- 
rer as  frivolous  must  be  given ;  and  an  order  shortening  the 
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time  of  motion  is  improper.  Aug.  1883,  iV.  Y.  Super.  Ct.  Sp.  T., 
Beal  V.  Union  Paper  Box  Co.,  iv.  18. 

Id.     Affidavits  cannot  be  used  on  motion  for  judgment  on 

frivolous  demurrer.  Motion  should  be  decided  on  the  face  of 
the  demurrer.     Id, 

Id.    To  justify  judgment  on  an  answer  as  frivolous,  it  must  be 

clearly  bad  and  not  calling  for  deliberation.  Jan.  1884,  N.  Y. 
Sujwr.  Ct.,  Bank  v.  Levinus,  v.  368. 

Id.   Where,  in  an  action  upon  a  covenant  in  a  written  lease  to 

pay  rent,  the  answer  admits  the  making  of  the  lease  pleaded, 
and  sets  forth  that  defendant  has  no  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  terms  or  conditions  thereof, 
or  whether  defendant  covenanted  to  pay  the  rent  reserved  in  the 
lease,  or  as  to  the  performance  by  plaintiffs  of  the  conditions 
thereof ;  such  answer  pleads  no  defense,  and  is  frivolous,  and 
judgment  should  be  granted.  Jan.  1886,  N.  Y.  G.  P.,  Collis  v. 
Alburtis,  ix.  80. 

Id.  An  answer  by  one  or  two  defendants  in  an  action  against 

copartners,  upon  a  promissory  note  alleged  to  have  been  made 
by  them  and  for  goods  sold  and  delivered  to  them,  admitting 
the  copartnership  of  the  plaintiffs  and  also  of  the  defendants, 
and  denying,  upon  information  and  belief,  each  and  every  other 
allegation  of  the  complaint,  is  not  frivolous.  Jan.  1886,  Supm. 
Ct.  5th  Dept.,   Wood  v.  Baydure,  ix.  96, 

Id.     A  denial  in  an  answer  upon  information  and  belief  of 

"each  and  every  allegation  in  the  complaint  contained,"  is  a 
.  stifficient  genial  denial ;  it  is  not  frivolous,  and  cannot,  when 
verified,  be  stricken  out  as  sham.  Feb.  1884,  N.  Y.  C.  Ct.  Sp. 
T.,  Henderson  v.  Manning,  v.  221. 

• Indefinite  and  uncertain  pleadings.    Bemedy  for  indefinite 

and  uncertain  denials  is  by  motion  to  make  them  more  definite 
and  certain.  April,  1884,  U.  S.  Supm.  Ct.,  Burley  v.  German- 
American  Bank,  v.  172. 

Id.    A  motion  that  a  complaint  be  made  more  definite  and 

certain  should  be  made  before  answer.  March,  1885,  Supm.  Ct. 
Sar.  Co.  Sj).  T.,  Gridley  v.  Gridley,  vii.  215. 

Id,     Service  of  an  amended  complaint  within  the  prescribed 

time  will  defeat  a  motion  to  make  the  complaint  more  definite 
and  certain.  Atig.  1881,  Supm.  Ct.  N.  Y.  Go.  Sp.-  T.,  Spuyten 
Duyvil  Boiling  Mill  Co.  v.  Williams,  i.  280. 

Id.  A  complaiut  which  stated  that  the  defendamts  were  in- 
debted to  one  D.  in  the  sum  of  $30,  which  sum  they  promised 
and  agreed  to  pay,  and  set  up  an  assignment  of  the  claim  to  the 
plaintiff,  should  be  required  to  be  made  more  definite  and  cer- 
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tain  so  as  to  set  out  the  character  and  terms  and  with  whom 
the  same  was  made.  Dec.  1882,  City  Ct.  Brkn.  Sp.  T.,  Dorr  v. 
Miller,  iii.  7. 

-  Id.  In  an  action  against  a  sheriff,  where  it  does  not  appear 
from  the  complaint  whether  it  is  to  recover  for  an  escape  or  on  the 
defendant's  liability  as  bail,  the  plaintiff  should  be  required  to 
make  the  complaint  more  definite  and  certain,  so  that  it  may 
appear  in  which  capacity  he  seeks  to  hold  the  sheriff.  Nov.  1882, 
N.  Y.^C.  P.,  Nehresheimer  v.  Bo  we,  iii.  368. 

-  Id.  Instance  of  an  answer  in  an  action  for  breach  of  promise  to 
marry, — Held,  sufficiently  definite  and  certain  in  its  denial  of 
allegations  in  the  complaint  that  the  defendant  seduced  the 
plaintiff.  April,  1885,  Snpm.  Ct.  Kings  Co.  Sp.  T.,  Mingst  v. 
Bleck,  vii.  314. 

-  Id.  Instance  of  a  case  in  which  the  motion  to  make  the  com- 
plaint more  definite  and  certain  was  denied  on  the  ground  that 
it  was  sufficiently  definite  and  certain.  Feh.  1883,  S'pm.  Ct. 
Ulster  Co.  Sp.  T.,  Velie  v.  Newark  City  Insurance  Co.,  iii.  202. 

-  Sham  defenses.  Each  denial  of  separate  allegations  of  the 
complaint  is  a  separate  defense,  and  may,  in  a  i^roper  case,  be 
stricken  out  as  sham.  Jan.  1885,  iV".  Y.  C.  P.,  Sherman  v. 
Boehm,  vii.  34. 

-  Id.  Where  it  appears  by  uncontradicted  proof,  that  the 
defendant  must  have  personal  knowledge  of  the  allegations  of 
the  complaint  which,  in  the  answer,  he  denies  "on  information 
and  belief,"  such  denial  may  be  stricken  out  as  sham.    Id. 

-  Id.  Defenses  not  stricken  out  as  sham  when  answer  verified, 
and  there  is  an  affidavit  of  merits  and  of  good  faith.  Feb.  1884, 
N.  Y.  C.  Ct.  Sp.  T.,  Henderson  v.  Manning,  v.  221, 

-  Id.  A  verified  answer  setting  up  a  counter-claim  cannot  be 
stricken  out  as  sham  upon  an  ex  parte  affidavit  of  its  falsity. 
Oct.  1885,  Supm.  Ct.  1st  Dept.,  Briggs  v.  Freedman,  ix.  73. 

-  To  strike  out  allegations.  Allegations  in  the  comijlaint  not 
to  be  stricken  out  on  the  ground  that  answering  them  will  subject 
the  defendant  to  criminal  prosecution.  Jan.  1884,  Supm.  Ct.  1st 
Dept.,  Davenport  Glucose  Mfg.  Co.  v.  Taussig,  v.  69. 

-  Id.  Matter  can  be  expunged  from  a  pleading  for  irrelevancy 
only  when  it  is  irrelevant  to  the  cause  of  action  or  defense  at- 
tempted to  be  stated  in  the  pleading  against  the  moving  party  ; 
and  will  not  be  stricken  out  because  irrelevant  to  cause  of  ac- 
tion against  some  other  party.  Nov.  1883,  Ct.  App.,  Hagerty 
V.  Andrews,  iv.  323. 

-  Id.  Propriety  of  making  moving  party  a  defendant  cannot  be 
determined  on  motion  to  strike  out  allegations  in  the  complaint 
referring  to  him.    Where  a  pleading  contains  a  semblance  of  a 


656  INDEX  TO  VOLS.  I.-X.  OF  THE 

cause  of  action  or  defense,  its  suflSciency  cannot  be  determined 
on  a  motion  to  strike  it  out  as  irrelevant  and  redundant.    Id. 

Id.     In  an  action  by  copartners,  where  the  complaint  set    ont 

a  cause  of  action  for  injuries  to  personal  property,  and  also 
alleged  that  the  defendant  assailed  and  beat,  '  and  otherwise 
maltreated"  the  plaintiff, — Held,  that  the  allegations  charg- 
ing personal  injuries  were  clearly  irrelevant  and  redundant, 
and  should  be  stricken  out,  and  that  this  could  be  done  on  a 
motion  to  sejsarately  state  and  number  the  causes  of  action, 
under  the  part  of  the  motion  which  asked  for  further  and 
other  relief.  M-irdi,  1882,  Supm.  Ct.  Oswego  Co.  S^j.  7\, 
Trenndlich  v.  Hall,  vii.  62. 

Id.     Order  denyingmotion  to  strike  out  y>ortions  of  a  complaint 

affects  a  substantial  right  and  is  appealable.  N^ov.  1882,  iV".  V. 
C.  P.,  Nehresheimer  v.  Bowe,  iii.  3G8. 

To    dismiss  complaint.    Where,  in  an  action  by   a  married 

woman,  the  defense  of  coverture  was  not  set  up  in  the  answer,  a 
motion  to  dismiss  the  complaint  on  the  ground  of  coverture  is 
properly  denied.  Nov.  1882,  N.  Y.  G.  P.,  Eowe  v.  Comley,  ii. 
424. 

To  require  election  between  demurrer  and  answer.     Where 

the  paper  served  as  an  answer  to  a  complaint  is  clearly  an  an- 
swer and  demurrer,  the  remedy  is  to  compel  the  defendant  to 
elect  whether  he  will  stand  on  his  answer  or  demurrer.  0  t. 
1882,  Supm.  Ct.  N.   Y.  Co.  Sp.  T.,  Bernard. v.  Morrison,  ii.  399. 

To  substitute  real  party  in  interest.    That  plaintiff  is  not  the 

real  party  in  interest  is  an  issue  to  be  raised  by  the  pleadings, 
and  disposed  of  at  the  trial,  and  the  defendant  cannot  move  to 
substitute,  as  plaintiff  in  the  action,  the  real  party  in  interest. 
Jan.  1881,  Supm.  Ct.  1st  Dept,  Morton  v.  Shepherd,  i.  26. 

See    Complaint,  Answer,   Counter-claim,  Reply,  supra. 

Supplemental  pleadings  ;  motion  for  leave  to  serve.  Copy  of 
the  proposed  supplemental  complaint  need  not  be  served  with 
motion  papers  on  motion  for  leave  to  serve,  if  the  facts  sought  to 
be  set  up  fully  appear,  May,  1886,  Supm.  Ct.  N.  Y.  Co.  Sp.  T., 
Diehl  V.  Lambart,  ix.  347. 

Id.    Wnere  the  sufficiency  of  a  proposed  supplemental  answer 

setting  up  newly-discovered  facts  is  a  matter  of  doubt,  the 
court  will  not  prejudge  the  validity  of  the  defense  on  a  motion, 
but  will  permit  the  defense  to  be  set  up  if  defendant  be  free 
from  laches.  Nov.  1886,  iV".  Y.  Super.  Ct.,  Tifft  v.  Bloomberg, 
iv.  349. 

Terms  on  which  leave  granted.  The  granting  of  leave  to  file 

a  supplemental  complaint  should  be  upon  terms  fixed  by  the 
court  granting  it,  and  the  fixing  of  such  terms  should  not  be 


CIYIL  PKOCEDURE  REPOBTS.  557 


delegated  to  a  referee  to  whom  the  issues  in  the  action  have 
been  referred  for  hearing  and  determination.  March,  1886, 
Supm.  Ct.  1st  Bept.,  Staunton  v.  Swan,  x.  12. 
When  leave  granted.  A  supplemental  complaint  wiU  not-be 
allowed  where  it  is  attempted  by  it  to  introduce  an  indepen- 
dent substantive  cause  of  action  growing  out  of  facts  upon 
which  judgment  could  be  rendered  without  reference  to  the 
original  complaint ;  but  new  matter  whicli  arose  subsequent  to 
the  commencement  of  the  suit  may  be  allowed.  Feb.  1884,  iV. 
F.  C.  Ct.  Sp.  T.,  Cohn  v.  Husson,  v.  324. 

Id.  Leave  to  file  a  supplemental  complaint  should  not  be 
granted  where  its  part  is  to  allege  an  assignment  to  the  plaintiff 
of  a  cause  of  action  set  out  in  the  original  complaint,  subsequent 
to  the  commencement  of  the  action.  MarcJi,  1886,  Siq-)m.  Ct.  1st 
Bept.,  Staunton  v.  Swan,  x.  12. 

• Id.     Where  pending  action  by  one  of  the  several  remainderLien 

for  a  partition  of  real  property,  the  life-tenant  conveys  her 
interest  to  them,  the  plaintiff  should  be  allowed  to  set  up  such 
conveyance  by  supplemental  complaint.  31ai/,  1886,  Sypm.  Ct. 
1st  Bept.  iV.  F.  Co.  Sp.  T.,  Diehl  v.  Lambart,  ix.  347. ' 

Id.    In  an  action  on  a  promissory  note  the  plaintiff  may  be 

allowed  to  serve  a  supplemental  complaint  setting  up  that 
another  note,  given  in  renewal  of  the  note  sued  on,  and  pleaded  in 
the  answer  as  payment,  has,  since  the  commencement  of  the  suit 
become  due  and  not  been  paid,  and  is  in  the  possession  of  the 
plaintiff ;  and  that  he  will  tender  it  on  the  trial.  Feb.  1884,  iV". 
F.  C.  Ct.  Sp.  T.,  Cohn  v.  Husson,  v.  324. 

Id.    Leave  to  file  a  supplemental  complaint  setting  up  a  claim 

barred  by  the  statute  of  limitations  should  not  be  granted. 
March,  1886,  Supm.  Ct.  1st  Bept,  Miller  v.  Johnson,  x.  205. 
Demurrer  to.  Instance  of  demurrer  to  supplemental  com- 
plaint reviving  action,  on  the  ground  that  it  did  not  state  suffi- 
cicient  tads,- Held,  not  frivolous.  March,  1885,  Supm.  Ct.  N. 
F.  Co.  Sp.  T.,  Hoffman  M'f'g  Co.  v.  Bead,  viii.  277. 

Note  on  supplemental  pleadings,    v.  328. 

See    Examination    before    Tbiai;    Name;    Stipeeicb    City 

COUKT. 

PLEDGE. 

Obligations  of  pledgor  and  pledgee.  The  obligations  of  a  pledgor 
and  pledgee  are  mutual,  concurrent  and  reciprocal.  "Where 
either  party  performs,  he  is  entitled  to  performance  by  the  other 
as  a  condition  of  his  performance;  and  the  refusal  of  either  where 
the  performance  is  tendered,  furnishes  ground  for  an  action. 
Oct.  1885,  Ct.  App.,  Cass  v.  Higenbotam,  viii.  329. 
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Conversion  by  pledgee.  Pledgee  cannot  deny  pledgor's  title,  and  his 
refusal  to  deliver  pledge  upon  payment  of  debt  is  a  conversion 
thereof.     Id. 

Claim  by  third  person ;  action  to  recover.  Faot  that  property 
pledged  is  claimed  by  third  person  who  was  brought  suit  there- 
for, no  defense  in  action  to  recover  pledge.     Id. 

When  pendency  of  action  against  pledgee  by  third  person  to 

recover  property  pledged  does  not  excuse  refusal  to  deliver 
to  pledgor.     Id, 

POLICE. 

Salary  of.  Salary  of  member  of  New  York  police  force  is  fixed  by 
statute  ;  and  the  liability  of  the  commissioners  of  police  there- 
for is  statutory  and  of  a  strictly  legal  character.  April,  1883, 
Supm.  Ct.  1st  Dept.  Sp.  T.,  People  ex  rel.  Byrne  v.  French,  iii. 
180. 

See  Maitoamus. 

POOR  PERSON. 

See  Infant  ;  Sectjritt  for  Costs, 

PREFERENCE. 

What  actions  preferred.  Action  brought  by  an  administrator  to 
recover  damages  for  conspiracy,  in  which  the  defendant  was 
arrested  and  imprisoned  in  jail,  is  entitled  to  a  preference. 
March,  1881,  Suj)m.  Ct.  N.  Y.  Co.  Sp.  T.,  Eiley  v.  Byrne, 
i.  201. 

The  court  h?&  an  inherent  power  to  control  its  own  calendar, 

and  on  that  ground  alone  may  grant  an  order  preferring  a  cause. 
March,  1884,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Smith  v.  Keepers, 
V.  66. 

Section  793  of  the  Code  of  Civil  Procedure  does  not  prohibit 

the  granting  of  a  preference  in  a  particular  case  where  it  is  appa- 
rent that  great  hardship  and  injustice  might  ensue,  in  case  such 
preference  was  not  allowed.     Id. 

How  obtained.  Preferences  under  the  general  rules  of  practice  are 
governed  by  section  793  of  the  Code  of  Civil  Procedure, — which 
requires  that  where  the  right  between  preferences  does  not  ap- 
pear in .  the  pleading,  the  parties  desiring  it  must  procure  an 
order  therefor  upon  notice,  and  serve  that  with  or  before  the 
notice  of  trial.  Oct.  1883,  N.  Y.  C.  Ct.  Sp.  T.,  Angle  v.  Kauf- 
man, iv.  201, 

• "Where  a  defendant  is  entitled  to  a  preference,  for  the  reason 

that  he  is  actually  imprisoned  under  an  order  of  arrest  and 
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unable  to  procure  bail,  and  that  fact  did  not  appear  from  tlie 
pleadings, — Held,  that  an  order  preferring  the  cause  should  be 
granted,  notwithstanding  it  had  been  noticed  for  trial  by  the 
defendant.  March,  1884,  Supm.  Ct.  N.  Y.  Co.  Sp.  T,  Smith  v. 
Keepers,  v.  66. 

A  party  claiming  a  preference  in  the  court  of  appeals  must 

state  in  his  notice  of  argument  such  claim,  and  fully  comply 
with  rule  20  of  that  court.  Jan.  1881,  Ct.  App.,  Taylor  v.  Wing, 
i.  43. 

PRINCIPAL  AND  AGENT. 

Who  is  agent.  One  sent  to  another  for  the  purpose  of  delivering 
certain  notes,  etc.  is  not  in  any  sense,  by  reason  of  that  fact,  a 
general  agent  of  *.he  party  sending  him  ;  and  is  not  authorized 
to,  and  cannot  make  admissions  which  will  bind  him.  June, 
1886,  N.  Y.  C.P.,  McCall  v.  Moschcowitz,  x.  107. 

Delegating  authority.  Where  a  power  of  attorney,  appointing  a 
general  agent,  does  not  in  terms  or  by  implication  authorize  him 
to  delegate  Jbis  authority,  or  put  another  in  his  place,  while  he 
may  employ  means  to  render  his  agency  effectual,  he  cannot 
employ  a  general  agent  to  attend  to  the  business  committed  to 
him,  Jan.  1884,  Cl.  App.,  Townsend  v.  New  York  Life  Ins.  Co., 
V.  398. 

Liability  of  agent.  Agent  acting  in  fiduciary  capacity,  not  liable 
in  tort  for  mere  acts  of  omission.  Jan.  1884,  Ct.  App.,  Segelken 
V.  Meyer,  v.  1.  ■» 

— '-^  An  agent  who  purchases  property  without  disclosing  the  name 
of  his  principal  to  the  vendor  at  the  time  of  the  purchase,  ren- 
ders himself  personally  liable  to  the  vendor  for  the  purchase 
price  ;  and  the  vendor,  upon  discovering  the  name  of  the  prin- 
cipal in  the  transaction,  may  also  hold  him  responsible  for  the 
price  of  the  property  bought ;  provided,  he  has  not  meanwhile,  in 
good  faith,  paid  such  price  to  the  agent,  and  may  pursue  either 
the  agent  or  principal,  or  both,  until  he  recovers  the  contract 
price.    June,  1886,  Ct.  App.,  Knapp  v.  Simon,  vi.  1. 

PRINCIPAL  AND  SURETY. 
See  PiiEADXNG  ;  Bond  ;  Undebtakcng. 

PRISONER. 

Effect  of  sentence.  Sentence  to  State  prison  for  term  less  than 
life  does  not  deprive  prisoner  of  right  to  defend  action  against 
him.  Aug.  1883,  Supm.  Ct.  Oneida  Co.  Ap.  T.,  Werckman  v. 
Werckman,  iv.  146. 

See  Abbesx  ;  Bail  ;  iMPBisoNMEm  ;  Escapb. 
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PRIVILEGED  COMMUNICATIONS. 

See  Evidence  ;  "Witness. 

PEOCEEDINGS  STJPPLEMENTARY  TO  EXECXTTION. 

See  SUPPLEMENTABT  PkOOEEDINGS. 

PROCESS. 

See  Arrest  ;  Attachment  ;  Contempt  ;  BEPiiEViN ;  Summons. 

PROHIBITION;  WRIT  OF. 

When  issued.  A  writ  of  prohibition  is  a  preventive  and  not  a 
corrective  remedy,  and  can  only  be  used  to  prevent  an  act  about 
to  be  performed,  and  not  to  remedy  one  already  completed. 
Section  2100  of  the  Code  of  Civil  Procedure  was  not  intended  to 
change  that  rule  and  the  provision  thereof,  that  the  tribunal 
proceeded  against  might  be  directed  to  annul  or  vacate  pro- 
ceedings theretofore  taken,  apply  only  to  interlocutory  or  mesne 
proceedings.  Aug.  1881,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  People 
ex  rel.  Gould  v.  Board  of  Excise,  i.  244. 

The  writ  of  prohibition  is  an  extraordinary  remedy,  and  should 

be  issued  only  in  cases  of  extreme  necessity,  and  not  where 
there  is  a  remedy  at  law  or  in  equity,  or  by  appeal ;  it  is  not 
demandable  as  matter  of  right,  but  of  sound  judicial  discretion. 
May,  1882,   Ct.  App.,  People  ex  rel.  Adams  v.  Westbrook,  ii.  180. 

Instance.    Where  a  petition  in  summary  proceedings  presents 

such  a  case  as  the  oflScer  can  consider,  a  writ  of  prohibition  will 
not  lie  ;  it  cannot  be  assumed  in  support  of  an  application  for 
such  a  writ  that  the  justice  will  improperly  determine  the  pro- 
ceedings. May,  1882,  Sujjm.  Ct.  1st  Dept.,  People  ex  rel.  Browne 
V.  McAdam,  ii.  52. 

■ Id.  Instance  of  a  case  in  which  writ  of  prohibition  restraining 

a  board  of  excise  from  revoking  a  license  was  refused  on  the 
ground  that  judicial  proceedings  terminated  when  they  pro- 
nounced judgment  revoking  the  license  and  the  taking  posses- 
sion thereof  was  a  mere  ministerial  act.  Atig.  1881,  Supm.  Ct. 
N.  Y.  Co.  Sp.  T.,  People  ex  rel.  Gould  v.  Board  of  Excise,  i.  244. 

• Id.     The  writ  of  prohibition  lies  to  restrain  a  judicial  tribunal 

from  exercising  in  matters  not  within  as  well  as  those  in  excess  of 
its  cognizance  ;  but  it  was  never  intended  that  the  writ  shotdd 
be  used  as  a  means  of  interfering  with  the  orderly  practice  of  the 
courts,  or  as  a  method  of  staying  summary  proceedings,  on  the 
ground  that  the  justice  before  whom  they  were  pending  had  im- 
properly overruled  preliminary  objections.  Marcli,  1882,  Supm. 
a.  N.  Y.  Co.  Sp.  T.,  People  ex  rel.  Cook  v.  Parker,  i.  444. 
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Appeal.  An  order  denying  a  motion  for  a  writ  of  prohibition  is  not 
appealable  to  the  court  of  appeals.  May,  1882,  Cl.  App.,  People 
ex  rel  Adams  v.  Westbrook,  ii.  180. 

PROVISIONAL  REMEDIES. 

Governed  by  lex  fori.  Provisional  remedies  are  governed  by  the 
hxfori.  Sept.  1882,  N.  Y.  Mar.  Ct.  Sp.  T.,  Carter  v.  Hoffman,  ii 
328. 

Vacating  one  of  two.    Where  one  of  two  provisional  remedies  are 
granted  in  the  same  action  one  may  be  vacated.     March,  1884, 
8upm.  Ct.  Oswego  Co.  Chamb.,  Boss  v.  Wigg,  vi.  268,  note. 
See  Abeest  ;  Attachment  ;  BEPiiKVTN. 

PUBLICATION. 

See  Execution  ;  Sebvice. 

RAILROAD. 

See  Appeal  ;  Constitution  ;   Cobpobation  ;  Highway  ;  Mandamus  ; 

Nuisance. 

REAL  PROPERTY. 

Title  ;  as  devisee  ;  dower.  Instance  of  a  case  in  which  a  devise  of 
land  to  a  widow  was  not  inconsistent  with  or  in  lieu  of  her  claim 
for  dower,  and  in  which  her  title  thereto  as  devisee  was  not 
rendered  defective  by  her  assertion  of  her  right  to  dower.  April, 
1885,  N.  Y.  Super.  Ct.,  White  v.  Kane,  vii.  267. 

— ' —  Rimning  water.  The  right  to  use  water  running  in  its  ancient 
and  accustomed  channel  over  real  estate,  is  not  an  estate,  right  or 
interest  in  real  property.  1881,  N.  Y.  Supm.  Ct.  Genesee  Co.  Sp. 
T.,  Thompson  v.  Attica  Water  Co.,  i.  368. 

Action  by  tenant  in  common  for  sale,  etc.    Action  by  tenant 

in  common  for  accountiag,  sale,  etc.,  of  real  property,  is  one 
brought  to  recover  judgment  affecting  title  to,  and  use  and  pos- 
session thereof.  July,  1881,  U.  S.  Circ.  Ct.  Southern  Dist.  JST.  Y., 
Sullivan  v.  N.  Y.,  N.  H.  &  H.  KaUroad  Co.,  i.  285. 

lien  of  testator's  debts  on  land  devised.  Debts  of  decedent  which 
are  a  general  charge  on  real  estate  devised  by  him  continue  to 
be  such  a  lien  for  three  years,  both  in  the  hands  of  the  devisee 
and  of  a  purchaser  from  him  ;  but  after  three  years  the  lien  is 
discharged  and  the  bona  fide  purchaser  takes  it  free  from  them. 
What  debts  are  a  charge  on  decedent's  real  estate.  April,  1885, 
N.  Y.  Super.  Ct.,  White  v.  Kane,  vii.  267. 
Voii.  X.— 36. 
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Lis  pendens.  In  an  action  by  a  tenant  in  common  of  real 
property  for  an  accounting  by  his  co-tenants  of  the  rents  and 
profits  thereof  ;  for  an  examination  of  the  respective  rights  of 
the  parties,  and  a  sale  thereof  and  distribution  of  the  proceeds, 
the  plaintiff  may  properly  file  a  lis  pendens.  July,  1881,  Supm. 
Ct.  1st  Dept.,  Kunz  v.  Bachman,  i.  281. 

Venue  of  actions.  As  a  general  rule,  actions  for  injuries  to  real 
property  must  be  brought  in  the  forum  rei  sitce.  Feb.  1882,  Ct. 
App.,  Cragin  v.  Lovell,  ii.  128. 

See  Aliens  ;  Corpokation  ;  Dowee  ;  Ejectment  ;  Execution  ;  Forb- 
CLOStJEE  ;  JoisDEB  OF  ACTIONS  ;  JuDiciAij  Sale  ;  Paeties  to  Ac- 
tion ;  Paetnebship  ;  Paetition  ;  Pleading  ;  Receiver  ;  Specuto 
Pebfobmance  ;  Scmmaet  Peoceedings  ;  Sxjpplementaey  Pro- 
ceedings ;  Suebogate's  Oouet  ;  Trial  ;  Will. 

EECEIPT. 

A  receipt  "  in  full  of  all  demands  of  whatsoever  kind  or  nature  up  to 
date,"  unexplained  or  uncontradicted,  is  conclusive  evidence  of 
payment  for  services  rendered  prior  to  that  date.   Jan.  1885, 
Supm.  Ct.  5th  Dept. ,  Boughton  v.  Bogardus,  ,vii.  252. 
See  Evidence;  Payment. 

RECEIVER. 

When  appointed.  Order  appointing  receiver  should  not  be  made  on 
concurrent  demands  in  answer  and  reply  where  motion  papers 
do  not  bring  the  case  within  the  provisions  of  the  Code 
authorizing  the  court  to  make  such  an  order.  March,  1882,  N. 
Y.  C,  P.,  Dusenbury  v.  Dusenbury,  iv.  126. 

In  foreclosure  actions ;  of  insolvent  corporations.  The  practice 

of  the  court  of  chancery -as  to  the  appointment  of  receivers  in  fore- 
closure actions,  and  the  history  of  the  jurisdiction  of  the  court 
over  insolvent  corporations,  and  the  appointment  of  receivers 
thereof,  stated.  March,  1886,  Ct.  App.,  United  States  Trust  Co. 
V.  N.  Y.,  &c.  E.  R.  Co.,  ix.  113. 

■ Of  partnership  property.    Instance  of   a  case  in  which  a 

receiver  of  partnership  property  was  properly  appointed  in  an 
action  for  its  dissolution.  March,  1883,  Supm.  Ct.  1st  Dept., 
Pratt  V.  Underwood,  iv.  167. 

' In  proceedings  for  voluntary  dissolution.    A  receiver  cannot 

be  appointed  in  a  proceeding  for  the  voluntary  dissolution  of  a 
corporation  until  the  granting  of  the  final  order  dissolving  the 
corporation.  Sept.  1884,  Supm.  Ct.  2d  Dept.,  In  reBoynton  «fe  Co., 
vi  342. 
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Of  foreign  corporation.  A  receiver  of  the  property  of  an  in- 
solvent foreign  corporation  may  be  appointed  in  tliis  State  in  an 
action  brought  by  a  stockholder  where  a  receiver  has  been 
appointed  by  the  laws  in  the  State  under  whose  law  it  was 
organized.  March,  lB%4.,Supm.  Ct.  Onondaga  Co.  Sp.  T.,  ^nUApr. 
1884.  Supm.  Ct.  m  Dept.,  Phoenix  Foundry  &  Machine  Co.  v. 
North  Kiver  Construction  Co.,  vi.  lOG ;  June,  1884,  Supm.  Ct. 
N.  Y,  Go.  Sp.  T.,  Woerishoffer  v.  North  Kiver  Construction 
Co.,  vi.  113. 

Who  appointed.    Where  a  receiver  of  the  property  of  a  firm  was 
appointed  in  an  action  in  the  District  of  Columbia  for  a  discovery 
and  a  dissolution  of  the  copartnership,  the  person  so  appointed 
receiver  is  also  properly  appointed  receiver  in  an  action  brought 
in  this  State  for  the  dissolution  of  copartnership.     March,  1883, 
Supm.  Ct.  1st  Dept.,  Pratt  v.  Underwood,  iv.  167. 
Where  one  named  as  the  receiver  of  the  property  of  a  corpora- 
tion in  an  order  void  because  the  judge  who  made  it  had  not 
jurisdiction,  entered  upon  the  discharge  of  the  duties  of  that 
office,  and  it  appeared  that  to  discontinue  or  supersede  his  em- 
ployment would  be  of  no  benefit,  but  would  cause  disturbance, 
interruption    and    embarrassment  in  the  management  of  the 
afiairs  and  the  transaction  of  the  business  of  the  corporation,— 
Held,  that  a  subsequent  order  lawfuUy  made  appointing  a  receiv- 
er, should  name  him  as  receiver.  Atig.  1884,  Supm.  Ct.  N.  Y.  Co. 
Sp.   T.,  United  States  Trust  Co.,  v.  N.  Y.  &c.  Kw.  Co.,  vi.  90. 
Appointment ;  where  made.    The  law,- Laws  of  1883,  chapter  378, 
section  1,— providing  that  the  appointment  of  a  receiver  of  a 
corporation  shall  be  made  at  a  special  term  of  a  court  held  in 
and  for  the  judicial  district  in  which  the  principal  office  of  the 
corporation  was  located  at  the  commencement  of  the  action,  or 
in  and  for  an  adjoining  county,  does  not  apply  to  receivers  of 
corporations  appointed  in  foreclosure  actions,  but  relates  solely 
to  receivers  of  corporations  appointed  in  proceedings  in  insol- 
vency.    March,  1886,  Ct.  App.,  United  States  Trust  Co.  'v.  N.  Y., 
W.  S.  &  B.  E.  E.  Co.,  ix.  113;  reversing  S.  C.  {Supm.  Ct  N.  Y 
Co.  Sp.  T.,  Aug.  1884),  vi.  90.  '      ' 
—  Id.     A  receiver  of  the  corporation  having  its  principal  place  of 
busmess  in  the  city  of  New  York,  is  regularly  and  validly  ap- 
pomted  in  Kings  county  in  an  action  brought  there.    Jan.  1883 
Supm.  Ct.  Kings  Co.  Sp.  T.,  Smith  v.  Danzig,  iii.  127.  ' 
-^-  Id.  If  an  action  for  sequestration  is  properly  brought  in  Kings 
county,  a  motion  for  a  receiver  cannot  be  made  in  the  first  judi- 
1         cial  district.     Jan,   1883,  Supm.  a.  Kings  Co.  Sp.  T.,   Smith  v 
Danzig,  iii.  127. 
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Notice  to  attorney-general  of  application.  The  provisions  of  chap- 
ter 378  of  the  Laws  of  1883, — requiring  notice  to  the  attorney- 
general  of  a  motion  for  a  receiver  of  a  corporation, — do  not  apply 
to  the  appointment  of  an  auxiliary  receiver  of  a  foreign  corpo- 
ration. June,  1884,  Supm.  Ct.  N.  T.  Co.,  "Woerishoffer  v.  North 
River  Construction  Co.,  vi.  113. 

■ Id.  A  receiver  cannot  be  appointed  in  an  action  for  sequestra- 
tion of  the  property  of  a  corporation  without  notice  to  the  attor- 
ney-general. "Without  such  service  the  order  would  be  void. 
Jan.  1884,  Supm.  Ct.  1st  Dept. ,  Whitney  v .  "New  York  &  Atlantic 
K.  K.  Co.,  V.  118. 

•■ —  Id.  It  is  not  necessary,  in  an  action  to  foreclose  a  mortgage  en 
property  belonging  to  a  corporation,  to  serve  a  copy  of  the 
motion  papers,  &c.  for  the  appointment  of  a  receiver,  on  the 
attorney-general.     Id. 

Designation  of.    "Whether  a  receiver  is  designated  a  receiver  of 

the  property  of  a  corporation,  or  a  receiver  of  a  corporation,  the 
effect  is  precisely  the  same.  Aug.  1884,  Supm.  Ct.  iV.  Y.  Sp.  T., 
United  States  Trust  Co.  v.  N.  Y.,  W.  S.  &  B.  E.  R.  Co.,  vi.  90. 

Order  ;  form  of.    An  order  or  judgment  appointing  a  receiver 

of  a  railroad  corporation  in  a  sequestration  action,  and  investing 
him  with  the  stock,  bonds  and  franchises  of  the  cori^oration,  is 
unauthorized.  "What  the  creditors  are  entitled  to  is  the  proji- 
erty,  real  and  personal,  things  in  action,  contracts  and  effects  of 
the  corporation  so  far  as  they  are  owned  by  it  at  the  time  the 
receiver  is  appointed,  and  this  cannot  legally  include  that  which, 
by  force  and  effect  of  a  mortgage,  has  been  charged  as  security 
for  the  bonded  indebtedness  of  the  railroad  company.    Id. 

Effect  on   contracts.     The  appointment  of  a  receiver  in  an 

action  to  dissolve  a  corporation  for  its  insolvency,  does  not 
divest  one  having  a  contract  with  the  corporation  from  electing 
between  two  methods  of  payment  provided  therein,  or  divest 
him  of  his  right  to  compensation.  Oct.  1883,  Supm.  Ct.  4:th  Dept., 
Hepburn  v.  Montgomery,  v.  244. 

Id. ;  on  attacliixient.  The  appointment  of  a  receiver  of  a  cor- 
poration does  not  divest  attachment  creditors  of  any  rights 
acquired  by  them  by  the  attachment.  June,  1884.  Supm.-  Ct. 
If.  Y.  Co.  Sp.  T.,  "Woerishoffer  v.  North  River  Construction  Co., 
vi.  113. 

-^' —  Id. ;  on  attorney's  lien.  A  receiver  of  a  corporation  who  has 
received  costs  recovered  in  an  action  against  a  corporation  pend- 
ing at  the  time  of  his  appointment,  required  to  pay  them  to  the 
attorney  who  recovered  the  judgment  and  had  a  lien  thereon  for 
his  services.  Jan.  1884,  Supm.  Ct.  \st  Dept.,  In.  re  Bailey,  v.  253. 
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Validity  of,  where  questioned.  If  the  validity  of  the  appoint- 
ment of  a  receiver  is  to  be  questioned,  it  should  be  done  in  the 
action  and  district  ia  which  he  was  appointed.  Jem.  1883,  Supm. 
Ct.  Kings  Co.  Sp  T„  Smith  v.  Danzig,  iii.  127. 

■ Bond  of.    A  bond  given  under  an  order,  by  a  receiver  to  the 

clerk  of  the  court,  conditioned  for  the  performance  by  the  re- 
ceiver, of  his  duty  does  not  come  under  the  statute  forbidding 
a  sheriff  or  other  officer  to  take  any  bond,  &c.,  by  color  of  his 
office,  except  such  as  are  provided  by  law,  and  is  valid.  May, 
1883,  JST.  Y.  Super.  Ct.,  Titus  v.  FairchHd,  iv.  418. 

The  party  interested  may  properly  bring  an  action  on  such  bond 

in  his  own  name,  after  leave  of  court  by  order,  under  §  814  Code 
Civ.  Pro.    Id. 

Where  the  bond  is  that  the  receiver  shall  perform  his  trust,  and 

make  payments  according  to  order  of  the  court,  it  is  enough  to 
sustain  an  action  against  the  sureties,  to  prove  orders  entered 
upon  notice  to  the  receiver,  and  after  he  had  been  heard,  direct- 
ing him  to  pay  a  certain  sum  to  plaintiff,  and  adjudging  him  in 
contempt  for  failure  to  do  so,  and  plaintiff  need  not  prove  that 
the  receiver  has  money  enough  to  meet  the  claim.   Id. 

Powers,  rights  and  duties.  Eeceivers  are  officers  of  the  court, 
and  their  duty  is  merely  to  protect  the  property  or  fund  during 
the  litigation  ;  their  acts  are  the  acts  of  the  court,  when  duly 
sanctioned ;  but  when  not  so  sanctioned,  they  have  no  greater 
effect  than  those  of  unauthorized  officers  or  agents.  Dec.  1881, 
Supm.  Ct.  Kings  Co.  Sp.  T.,  Negus  v.  City  of  Brooklyn,  i.  471, 

Eeceivers,  pendente  lite,  except  in  casae  where  by  statute  they 

are  made  assignees,  possess  no  powders  other  than  those  which 
have  been  conferred  upon  them.    Id. 

The  receiver  of  an  insolvent  railway  corporation  has  no  author- 
ity, in  the  absence  of  expressed  power,  to  obtain  or  accept,  on 
behalf  of  the  company,  new  privileges  or  franchises.    Id. 

A  receiver  appointed  in  an  action  to  foreclose  a  mortgage  on 

property  of  a  corporation,  although  he  has  notia  any  form  been 
made  a  party  to  an  action  by  a  judgment  creditor  for  the  seques- 
tration of  the  property  of  the  corporation,  lias  a  right  to  apply 
to  the  court  to  be  relieved  from  an  order  or  judgment  therein, 
which  for  any  reason  is  inoperative  or  void,  if  it  interferes  with 
or  injuriously  affects  him  in  the  discharge  of  his  duties  as  such 
receiver,  and,  having  done  so,  is  entitled  to  notice  of  any  of  the 
proceedings  which  might  afterwards  be  taken  for  the  purpose  of 
rendering  his  application  successful.  Jan.  1884,  Supm.  Ct.  \si 
Bept.,  Whitney  v.  New  York  &  Atlantic  E.  E.  Co.,  v.  118. 

A  receiver  is  simply  an  official  instrument,  used  by  the  court,  to 

^      execute  its  orders.     He  has  no  title  personally  to  the  fund  ia 


666  INDEX  TO  VOLS.  I-X.  OF  THE 

his  charge,  and  his  possession  is  the  possession  of  the  court. 
March,  1883,  Supm.  Ct.  Kings  Co.,  Eddy  v.  Co-operative  Dress 
Association,  iii,  434. 

Protection  of.  The  court,  in  the  administration  of  funds  -which 
are  taken  into  its  custody,  must  act  through  the  officers 
selected  for  that  purpose,  and  it  is  clearly  its  duty,  not  only  in 
justice  to  them  but  in  respect  to  its  own  dignity,  to  see  that 
they  are  duly  protected  against  needless  annoyance  and  inter- 
ference in  the  discharge  of  their  duties,  and  that  all  partieg  will- 
fully embarrassing  them  are  arrested  and  punished.  March, 
1883,  Supin.  Ct.  Kings  Co.  Sp.  T.,  Eddy  v.  Co-operative  Dress 
Association,  iii.  434. 

Injunction  ;  restraining  interference  with.  As  an  incident  of  the 
power  to  appoint  a  receiver  of  a  corporation,  the  court  may  by 
order,  prohibit  any  interference  with  the  assets  of  the  corpora- 
tion by  individual  creditors  or  others.  March,  1884,  Supm.  Ct. 
Onondaga  Co.  Sp.  T.  ;  and  April,  1884,  Supm.  Ct.  Ath  Dept., 
Phoenix  Foundry  &  Machine  Co.  v.  North  Eiver  Construction 
Co.,  vi.  106. 

Restraining  receiver.    Where,  in  an  action  to  set  aside  the 

appointmant  of  a  receiver  of  a  corporation  made  in  an  action  by 
a  stockholder  of  the  corporation  to  preserve  its  property,  he  was 
enjoined  from  interfering  with  the  property  of  the  corj)oration, 
except  to  preserve  it,  and  the  action  and  injunction  order  were 
against  him  personally,  and  not  as  receiver, — Held,  that  he  was 
not  restrained  from  acting  in  his  official  capacity  as  receiver  ; 
that  as  receiver  he  represents  a  separate  and  independent  legal  ex- 
istence, and  therefore  an  order  made  in  an  action  brought  against 
him  personally  and  not  as  receiver,  and  not  in  terms  in  any  way 
purporting  to  affect  him  in  his  official  character,  has  no  force  or 
bearing  upon  him  in  the  latter  capacity.  Maj^ch,  1883,  Supm. 
Ct.  Kings  Co.,  Eddy  •».  Co-operative  Dress  Association,  iii.  434. 

Id.    Where,  in  such  a  case,  after  the  injunction  order  was 

granted,  the  receiver  was  again  appointed  receiver  of  the  cor- 
poration in  a  sequestration  action,  brought  by  one  of  its  credit- 
ors, and  judgment  was  subsequently  entered  in  that  action  con- 
tinuing the  appointment  of  the  receiver  and  directing  a  distri- 
bution of  the  assets,  and  afterwards  final  judgment  was  entered 
in  the  stockholder's  action  discharging  the  receiver  therein,  and 
adjudging  tkat  the  title  to  all  the  property  of  the  corporation 
was  in  him  as  receiver  under  the  judgment  of  distribution  in 
the  sequestration  action, — Held,  that  as  no  reference  was  made, 
in  the  papers  on  which  the  injunction  order  was  granted,  to  the 
sequestration  action,  the  injunction  could  notaflfectthe  receiver 
as  such  in  that  action  ;  that  the  injunction  order  could  not  dis- 
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qualify  him  from  subsequently  accepting  the  appointment  of 
receiver  and  discharging  all  the  daties  thereof.  Also,  Held,  that 
assuming  that  the  injunction  did  restrain  the  receiver  as  such,  it 
did  not  restrain  him  from  distributing  the  funds  in  his  hands 
under  the  judgment.  Id. 

Sale  by,  of  assets  of  corporation.  Court  may  order  receiver  of  cor- 
poration to  sell  its  property.  Jan.  1883,  Supm.  Cl.  Kings  Co. 
Sp.  T.,  Smith  v.  Danzig,  iii.  127. 

Id. ;  attachmeiit.    An  order  directing  a  receiver  to  sell  the 

property  of  a  corporation  where  an  attachment  has  been  levied 
on  a  part  thereof,  may  provide  that  the  receiver  procure 
sufficient  advances  on  the  goods  which  have  not  been 
attached,  to  meet  any  exigency  of  the  case,  and  out  of  those 
amounts  he  may  make  special  deposits,  or  otherwise  exercise 
the  rights  and  privileges  of  the  corporation  as  defendant  in  the 
attachment  suit.     Id. 

Commissions.  The  commissions  of  a  receiver  appointed  pendente 
lite  in  an  action  to  foreclose  a  mortgage  executed  by  a  corpora- 
tion, are  the  same  as  those  of  receiver  in  a  foreclosure  action 
where  the  mortgagor  is  an  individual,  and  are  governed  by  Code 
Civ.  Pro.  I  3320.  3Iarch,  1886,  Cl.  App.,  United  States  Trust 
Co.  V.  N.  Y.,  W.  S.  &  B.  E.  E.  Co.  ix.  113. 
See  CoRPOBATioN  ;  Injtinction  ;  Supplementau:?  Peoceedings. 

RECOED. 

Assignment  of  lease.  Where  an  assignment  of  a  lease  did  not  des- 
cribe the  lease,  except  as  "  the  within  lease," — i?eW,  that  the 
clerk  who  recorded  it  had  authority  to  identify  it  by  a  memo- 
randum in  the  record  referring  to  the  place  where  the  lease  was 
recorded,  and  that  the  record  or  a  certified  copy  thereof  was 
competent  evidence ;  that  the  reference  to  the  place  where  the 
*'  within  lease  "  was  recorded  was  as  eflfectual  as  a  new  record  of 
it.     May,  1882,  Supm.  CL  3d  Dept.,  Putnam  v.  Stewart,  ii.  172. 

See  Evidence. 

REDEMPTION  OF  REAL  PROPERTY. 

See  ExECXJTioN. 

REFERENCE  ;  REFEREE. 

When  reference  ordered  ;  attorney's  action  for  services.  An 
action  by  an  attorney  and  counselor-at-law  for  professional  ser- 
vices which  involves  the  examination  of  a  long  account  is  refer- 
able.    Oct.  1883,  Supm.  Ct.  Ath  Dept,  Stebbins».  Cowles,  iv.  302. 

Id.    Where  the  nature  of  an  agreement  between  an  attorney 
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and  his  client  is  an  issue  in  an  action  brought  by  the  attorney 
for  his  services,  a  reference  should  not  be  ordered  unless  items 
of  the  plaintiffs  account  are  so  numerous  and  of  such  a  character 
as  to  render  it  improbable  that  a  jury  could  carry  them  in  mind 
with  the  accuracy  required  for  intelligent  consideration  and 
a  just  conclusion.  Dec.  1883,  N.  Y.  Common  Pleas  Sp.  T., 
Hull  V.  Allen,  iv.  300. 

Id.     Where,  in   such  action,  the  labors  of  the  attorney  were 

germain  to  one  subject  of  litigation  and  rendered  under  one 
retainer,  and,  although  the  several  acts  of  service  were  numerous, 
but  one  sum  was  affixed  to  all  the  items  in  a  bill  of  particulars 
served  by  the  plaintiff,  and  there  seemed  to  be  no  issue  made 
upon  the  rendition  of  the  services,  but  only  upon  their  value,  be- 
ing the  amount  in  gross  demanded  by  the  plaintiff, — Held,  that 
the  trial  would  not  require  the  examination  of  a  long  account,  so 
as  to  call  for  a  compulsory  reference.     /(/. 

Id,  Where,  in  an  action  by  an  attorney  to  recover  for  profes- 
sional services  rendered  in  three  matters,  the  defendant  admit- 
ted the  performance  of  the  services  and  only  contested  their 
value, — Held,  that  notwithstanding  a  gross  sum  was  claimed  in 
the  complaint,  the  plaintiff  might  prove  the  value  in  gross,  or  at 
his  option  prove  the  value  of  the  services  in  each  step  of  the 
action  in  which  they  were  rendered  ;  but  that  the  action  would 
not  require  the  examination  of  a  long  account,  and  was  not 
referable.  Oct.  1884,  Supm.  Ct.  Onondaga  Co.  Sp.  T.,  Adams  v. 
City  of  Utica,  vi.  294. 

Id.    A  reference  is  properly  ordered  in  an  action  brought  by 

an  attorney  to  recover  for  professional  services  where  the 
defendant  admits  the  performance  of  the  services  but  denies 
their  value ;  and  it  is  necessary  because  the  admission  is  so 
limited  to  give  evidence  of  the  nature  of  the  services  as  well  as  of 
their  value.  Oct.  1883,  Supm.  Ct.  4ih  Bept.,  Stebbins  v.  Cowles, 
iv.  302. 

In  action  for  conversion,  &c.    Court  cannot  order  a  reference 

in  an  action  for  conversion  and  conspiracy.  March,  1881,  Supm. 
a.  N.  Y.  Co.  Sp.  T.,  EieUy  v.  Byrne,  i.  201. 

■  Dissolution  of  copartnership.  It  seems,  that  ordinarily,  in  an 
action  to  dissolve  a  copartnership,  where  the  question  of  copart- 
nership is  in  issue,  that  issue  will  be  determined  by  the  court 
before  an  accounting  will  be  ordered,  and  that  a  compulsory 
reference  can  only  be  ordered  where  the  object  of  the  party  is 
to  recover  the  account  relied  upon.  June,  1886,  N.  Y.  C.  P., 
McCall  V.  Moschcowitz,  x.  107. 

" Long  account.  Compulsory  reference  for  the  trial  of  an  issue  of 

fact  can  only  be  ordered  where  the  trial  will  require  the  examin- 
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ation  of  a  long  account,  and  not  require  the  decision  of  difficult 
questions  of  law.  The  account  must  be  an  account  in  the  ordi- 
nary acceptation  of  that  term,  in  the  dealings  of  parties,  although 
it  be  the  account  of  one  party  only,  and  the  necessity  of  examin- 
ing numerous  items  of  damages  does  not  technically  or  properly 
constitute  an  account  between  the  parties  ;  it  must  be  the  im- 
mediate object  Or  ground  of  the  defense,  and  directly  and  not  col- 
laterally involved.  Oct.  1881,  Ct.  App.,  Camp  v.  Ingersoll,  i.  340. 

Id.     Compulsory  reference  of  an  issue  of  fact  cannot  be  ordered 

on  the  ground  that  an  examination  of  along  account  is  required, 
without  proof  of  that  fact,  and  that  the  trial  will  not  require  the 
decision  of  difficult  questions  of  law.  June,  1886,  If.  Y.  Super. 
Ct,  Bates  v.  Eagleton  M'f'g  Co.,  x.  218. 

•— —  Id.  ;  in  equity.  In  an  action  in  equity  a  compulsory  reference 
of  the  issue  cannot  be  ordered  unless  the  examination  of  a  long 
account  is  required  ;  but  where  there  are  numerous  items  of 
damage  to  be  examined  which  do  not  constitute  an  account,  the 
court  may  order  a  reference  as  to  such  questions  to  hear  and 
report,  and,  on  the  coming  in  of  the  report,  may  hear  the  case 
upon  that  testimony  upon  that  issue  and  upon  other  evidence 
upon  other  issues,  and  determine  the  action.  Oct.  1881,  Ct.  App., 
Camp  V.  Ingersoll,  i.  340. 

Id.     In  an  equitable  action  the  question  whether  it  should  be 

referred  or  not,  is  one  addressed  to  the  discretion  of  the  court. 
If  it  involves  a  difficult  question  of  law  it  must  be  tried  by  the 
court,  and  it  should  be  so  tried,  unless  it  appears  that  the  court 
is  overburdened  with  business  and  cannot  try  the  case  within 
a  reasonable  time.  Jan.  1886,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Eoches- 
ter  V.  Mayor,  ix.  226. 

Id.     It  seems,  that  if  a  trial  will  involve  difficult  questions  of 

law,  the  action  should  not  be  referred  even  though  it  requires  the 
examination  of  a  long  account.  Instance  of  an  action  which  did 
not  involve  the  examination  of  a  long  account.     Id. 

On  return  of  mandamus.  Referee  may  be  appointed  by  con- 
sent on  the  return  of  an  alternative  mandamus  to  hear  and 
determine  all  the  issues  including  the  right  to  a  peremptory  writ. 
March,  1886,  Supm.  Ct.  1st  Dept.,  People  ex  rel.  Krohn  v.  Miller, 
ix.  149. 

Motion  for  reference.  Failure  to  serve  a  copy  of  an  account  when 
demanded  is  sufficient  answer  to  a  motion  for  a  reference  on  the 
ground  that  the  action  involves  a  long  account.  May,  1883, 
Supm.  Ct.  1st  Dept,  Schulhoff  v.  Co-operative  Dress  Ass'n,  iii^ 
412. 

Order ;  waiving  objection  to.    Instance  of  a  case  in  which  it  was 

.         held  that  a  party  waived  any  objections  he  might  have  to  an 


570  INDEX  TO  VOLS.  I.-X.  OF  THE 

order  of  reference.  June,  1886,  JV,  Y.  C.  P.,  McCall  v.  Mosch- 
cowitz,  X.  107. 

Power  of  referee.  "Where  costs  are  fixed  by  statute,  a  referee  has 
no  power  to  pass  upon  or  award  them.  July,  1883,  Supm.  Ct.  3rd 
Bept.,  Bundick  v.  Hale,  iv.  311. 

Beferee  may  allow  an  amendment  of  a  bill  of  particulars,  and 

the  reversal  of  the  judgment  entered  on  his  report  docs  not 
reverse  the  order  permitting  such  amendment.  Oct.  1884,  Supm. 
Ct.  4dh  Dept.,  Williams  v.  Davis,  vii.  282. 

Liability  of  referee.  Instance  of  a  case  in  which  it  was  held  that 
a  referee  to  take  and  state  accounts  in  partition  was  properly 
charged  with  interest  at  the  rate  which  he  could  have  obtained 
from  a  trust  company.  March,  1886,  Supm.  Ct.  1st  Dept. ,  Kepler 
V.  Merkle,  ix.  284. 

Bemoval  of  referee.  Erroneous  rulings  of  a  referee  appointed  on 
consent  furnish  no  grounds  for  his  removal,  and  the  court 
cannot  vacate  the  order  appointing  him,  except  on  proof  of  some 
act  tending  to  show  that  he  has  been  influenced  or  will  be  influ- 
enced by  some  means  other  than  the  evidence  and  arguments 
adduced  before  him.  Dec.  1884.  2i.  Y.  Super.  Ct.  Sp.  T.,  Marie 
V.  Garrison,  vii.  40. 

Eeport ;  dissolution  of  corporation.  What  should  appear  from 
report  of  referee  in  proceeding  for  voluntary  dissolution  of  cor- 

\  poration.  March,  1883,  Supm.  Ct.  1st  Dept,  In  re  Pyrolusite 
Manganese  Co.,  iii.  270  ;  Sept.  1884,  Supm.  Ct.  2d  DepA.,  In  re 
Boynton  Saw  &  File  Co.,  vi.  342. 

< On  motion ;  opinion  of.  Although  the  opinion  of  a  referee  ap- 
pointed on  a  motion  is  not  conclusive,  it  is  entitled  to  respectful 
consideration.  Feb.  1884,  Supm.  Ct.  Oswego  Co.  Sp.  T.,  Woodford 
V.  Easbach,  vi.  315. 

— —  Delivery  of.  A  referee  who,  having  his  report  ready  for  deliv- 
ery, notified  the  attorney  for  the  successful  party,  within  the 
sixty  days  allowed  for  its  delivery,  of  that  fact,  and  offered  to 
deliver  it  upon  the  payment  of  his  fees,  has  thereby  made  a  suf- 
ficient delivery  thereof,  to  prevent  the  reference  being,  termi- 
nated and  the  forfeiture  of  his  fees.  Jan.  1885,  Supm.  Ct.  1st  Dept., 
Little  V.  Lynch,  vi.  418  ;  rev'g  8.  C.  [Supm.  Ct.  N.  Y.  Co.  Sp. 
T.  April,  1884),  v.  216. 

Findings.    A  referee  has  no  power  to  make  additional  findings 

of  fact  or  conclusions  of  law  after  he  has  made  his  decision  and 
delivered  his  report.  Mat/,  1882,  Supm.  Ct.  1st  Dept.,  Bamc  v. 
Neuss,  ii.  185. 

Id.    Findings  of  a  referee  on  conflicting  evidence  will  not  ba 

disturbed  on  appeal  any  sooner  than  would  be  the  findings  of  % 
jury.     June,  1886,  JST.  Y.  C.  P.,  McCaJl  v.  Moschcowitz,  x.  107, 
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Exception  to.    A  general  exception  to  the  report  of  a  referee, 

in  which  there  are  several  findings,  is  not  sufficient  to  raise  any- 
specific  question,  and  is  of  no  avail  if  any  of  them  are  coiTect. 
Oct.  1883,  Supm.  Gt.  4dh  Dept.,  Hepburn  v.  Montgomery,  v.  244, 

Fees ;  referee  to  state  accounts.  A  referee  to  take  and  state  the 
accounts  of  the  several  parties  in  interest  in  a  partition  suit,  is, 
in  the  absence  of  an  agreement  fixing  a  greater  rate,  entitled  to 
six  dollars  for  each  sitting  upon  the  trial  of  the  issues  before 
him.  March,  1886,  Supm.  Ct.  1st  Dept.,  Kepler  v.  Merkle,  ix.  284. 

To  sell.     The  fees  of  a  referee  appointed  to  sell  real  property 

pursuant  to  a  judgment  in  the  action,  and  the  disbursements 
allowed  him,  are  the  same  as  those  allowed  the  sheriff ;  and  in 
addition,  where  he  is  required  to  take  security  for  distribution,  or 
to  apply,  or  ascertain  and  report  upon  the  distribution  or  appli- 
cation of  any  of  the  proceeds  of  the  sale,  he  is  entitled  to  one  of 
the  commissions  upon  the  land  so  secured,  distributed  or  ap- 
plied, allowed  by  law  to  an  executor  or  administrator  for  receiv- 
ing and  paying  out  money.  Id.;  April,  1881,  Supm.  Ct.  N.  Y.  Co. 
Sp.  T.,  Maher  v.  O'Connor,  i.  158  ;  April,  1886,  Ct.  App.,  Kace 
V.  Gilbert,  x.  1. 

Id.  When,  after  payment  of  judgment,  the  surplus  realized  from 

the  sale  of  real  property  was  deposited  by  the  referee  with  the 
chamberlain  of  the  city  of  New  York,— Held,  that  the  amount 
so  deposited  was  not  distributed  or  applied  withia  the  meaning 
of  section  3297.  and  that  the  referee  was  entitled  to  no  commis- 
sions thereon.  April,  1881,  Sup7n.  Ct.  1st  Dept,,  Maher  v.  O'Con- 
nor, i,  158.      And  see  Eace  v.  Gilbert,  x.  1. 

Id.     The  fees  of  a  referee  to  sell  in  a  foreclosure  action  in  the 

city  and  county  of  New  York  are  not  governed  by  the  CoJe  of 
Civil  Procedure,  but  are  regulated  by  Laws  of  1859,  chapter  569, 
section  1,  as  amended  by  Laws  of  1S74,  chapter  192,  and  Laws 
of  1869,  chapter  569,  section  2,  and  must  be  taxed  thereunder. 
3Iai/,  1881,  iV:  F.  C.  P.,  Lockwood  v.  Fox,  i.  407. 

Id.  Eeferee  to  sell  in  foreclosure  can  receive  for  his  services  no 

more  than  the  fees  prescribed  by  the  statute,  although  an  ex- 
pressed agreement  to  pay  a  larger  amount  was  made.  March, 
1884,  N.  F.  C.  P.,  Brady  v.  Kingsland,  v.  413. 

Id.     Example  of  a  case  in  which  it  was  held,  that  the  proper 

amount  of  fees  was  allowed  a  referee  appointed  in  an  action  of 
partition  to  sell  and  state  the  accounts  of  the  parties  in  interest. 
March,  1886,  Sujim.  Ct.  IstBejyt,  Kepler  v.  Merkle,  ix.  284. 

Id.     A  referee  to  sell  real  property  is  entitled  to  auctioneer's 

fees  as  a  disbursement.     Id. 

Id.     The  fee  for  drawing  a  deed  of  real  property  sold  by  a 

referee  pursuant  to  a  decree  in  an  action  for  partition,  should 
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be  paid  by  the  grantee.  April,  1886,  Ct.  App. ,  Eace  v.  Gilbert, 
X.  1. 

Payment  of.    Instance  of  a  case  in  which  it  was  held  that  a 

referee  to  sell  could  not  retain,  out  of  a  deposit  made  by  a  pur- 
chaser at  the  sale,  his  fees  and  disbursements  ;  but  should  jiay 
the  whole  amount  thereof  to  the  purchaser,  where  the  action 
was  discontinued  qdA  the  contract  of  sale  rescinded  by  consent. 
July,  1886,  Supm.  Ct.  N.  Y.  Co.  Sp.  71,  Fearing  v.  Cornish,  x.  77. 
See  Appeal  ;  Costs  ;  Evidekce  ;  Motion. 

REHEARING. 
See  Motion. 

RENT. 

See  liANDIiOKD   AND   TENANT. 

REPLEVIN. 

When  action  lies.  It  is  well  settled  that  a  sale  and  delivery  of  goods 
procured  by  fraud  passes  no  title  to  the  fraudulent  vendee  as 
between  him  and  the  vendor,  and  the  latter  may  maintain 
replevin  to  recover  the  goods.  June,  1882,  Super.  Ct.  Buff., 
Delin  v.  Stohl,  ii.  222. 

In  justice's  court.    An  action  of  replevin  may  be  maintained 

in  a  j  astice's  court,  although  no  process  is  issued  for  replevying 
the  chattel.     Id. 

Pleadings  and  proof.  Where,  in  an  action  to  recover  personal 
property  claimed  to  have  been  obtained  upon  credit  by  false 
representations,  the  complaint  shows  that  the  goods  were  sold 
and  delivered  to  the  defendant  by  the  plaintiffs,  and  that  because 
of  fraud  therein  duly  alleged,  they  seek  to  avoid  the  contract  of 
sale,  a  sufficient  special  property  in  the  goods,  and  a  right  to 
their  possession  is  sufficiently  alleged.  April,  1883,  N.  Y.  Supei'. 
Ct.,  Morrison  v.  Lewis,  iv.  437. 

Where  the  complaint  in  an  action  of  replevin  contains  all  the 

allegations  necessary  to  show  a  wrongful  detention  and  also  a 
wrongful  taking,  and  there  is  no  proof  of  a  wrongful  taking, 
it  should,  upon  the  trial,  be  treated  as  though  it  had  been 
brought  for  a  wrongful  detention  only.  Feb.  1886,  Ct.  App., 
Griffin  v.  Long  Island  B.  B.  Co.,  ix.  84. 

In  the  case  of  a  wrongful  detention  the  defendant  may  show 

title  in  a  third  person  without  connecting  himself  therewith;  but 
where  there  is  a  wrongful  taking  he  would  not  be  justified  by 
such  proof.    Id. 
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Instance  of  a  case  in  which  the  plaintiff's  title  in  an  action  of 

replevin  was  put  in  issne.     Id. 

Replevying  ;  injustice's  court ;  jurisdiction  ;  affidavit.  Jurisdic- 
tion of  justice  of  the  peace  ia  action  to  recover  chattel  depends 
on  affidavit  to  procure  replevin,  and  is  acquired  only  where  the 
value  of  chattel  is  therein  stated  to  be  §200  or  less,  and '  the 
amendment  of  the  affidavit  where  the  value  stated  therein 
exceeds  §200  will  not  give  jarisdiction  ;  the  affidavit  should 
state  what  is  believed  to  be  the  actual  value  of  the  chattel.  Sept. 
1885,  Co.  Ct.  Orleans  Co.,  Jaynes  v.  Jaynes,  viii.  99. 

Affidavit.     Where,  in  an  action  to  recover  a  chattel,  in  which  a 

demand  was  necessary  before  suit  brought,  the  affidavit  on  which 
a  requisition  to  replevy  was  based,  although  stating  tbat  the 
property  had  been  demanded,  was  sworn  to  before  a  demand  was 
actually  made,  the  proceedings  were  held  to  be  defective  and 
liable  to  be  set  aside.  Such  defect  may  be  cured  by  filing  nunc 
pro  tunc  affidavits  showing  demand.  Feb.  1886,  Supm.  Ct.  ith 
Dept.  One'da  Co.  Sp.  T. ,  McAdam  v.  Walbrau,  viii.  451. 

Undertaking.    Instance  of  an  undertaking  to  retake  chattels 

in  an  action  of  replevin  the  defects  in  which  did  not  warrant  the 
setting  aside  of  the  undertaking  but  which  should  be  taken  ad- 
vantage of  on  proceedings  for  its  allowance.  March,  1886,  Supm. 
Ct.  1st  Dept.,  and  April,  1886,  Ct.  App.,  Corn  Exchange  Bank  v. 
Blye,  ix.  412. 

Id.   Ample  provision  is  made  for  the  amending  of  an  undertak- 
ing to  retake  chattels  replevied  in  furtherance  of  justice.     Id. 

Id.     The  defendant  in  an  action  of  replevin  may  complete  an 

undertaking  to  retake  chattels  replevied  by  the  justification  of 
the  sureties  therein,  after  judgment  against  him,  where  notice  of 
justification  was  given  before  judgment,  and  the  proceedings  on 
the  judgment  are  stayed  and  an  appeal  taken  therefrom.    Id. 

Id.     An  undertakmg  given  to  replevy  personal  property  does 

not  in  any  manner  secure  or  protect  judgment  debtor  of  defend- 
ant in  replevin  action.  Jan.  1883,  Supjn.  Ct.  Ath  Dept,  First 
National  Bank  of  Oswego  v.'Dun,  iv.378  ;  rev'g  S.  C.  {Supm.  Ct. 
Oswego  Co.  Sp.  T.,  Feb.  1882),  ii.  259. 

Process.     Where  replevin    process  is  valid  on  its  face,  the 

sheriff  has  no  right  to  look  beyond  or  behind  it,  but  should  obey 
it.  Feb.  1882,  Supm.  Ct.  Osioego  Co.  Sp.  T.,  Second  National 
Bank  of  Oswego  v.  Dun,  ii.  259.* 

Delivery.    The  delivery  mentioned  in  Code  of  Civil  Procedure, 

section  1709, — providing  that  the  presentation  by  a  third  person 
of  a  claim  to  the  possession   of  chattels  replevied  at  any  time 


*  Eeversed  on  other  grounds,  iv.  378. 
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before  their  delivery  to  either  party  to  tlie  action, —  is  not  a  formal 
but  a  complete  manual  delivery,  so  that  nothing  further  remains 
to  be  done.     Id. 

— —  Levy  on  property  replevied.  Instance  of  a  case  in  which  it 
was  held  that  property  in  the  possession  of  the  sheriff  under 
replevin  process  was  not  in  legal  custody  as  to  a  stranger  to  the 
proceeding,  so  that  it  could  not  be  reached  by  levy  under 
execution.  Jan.  1883,  Supm.  Ct.  4:th  Dept.,  First  National  Bank 
of  Oswego  V.  Dun,  iv.  378 ;  rev'g  S.  0.  {Supm.  Ct.  Oswego  Co. 
Sp.  T.,  Feb.  1882),  ii.  259. 

■ Waiving  defects  in  proceedings.    A  defendant  by  a  general 

appearance  in  an  action  does  not  waive  defects  in  replevin  pro- 
ceedings theretofore  taken.  Feb.  1886,  Supm.  Ct.  Oneida  Co.  Sp. 
T.,  McAdam  v.  Walbrau,  viii.  451. 

Verdict  and  judgment.  The  jury  may  render  a  general  verdict 
in  an  action  of  replevin.  Instance  of  such  a  verdict.  Jan.  1886, 
N.  Y.  Supei:  Ct.,  Soria  «».  Davidson,  ix.  23. 

Where  a  general  verdict  in  favor  of  the  plaintiff  is  rendered  in 

an  action  of  replevin,  the  judgment  is  not  objectionable  because 
it  is  in  the  alternative, — that  in  event  the  goods  cannot  be  recov- 
ered and  delivered,  the  plaintiff  recover  his  damages.     /(/. 

'  Is  not  necessary  that  the  verdict  in  an  action  for  replevin  fix  the 
value  of  the  chattel  where  it  awards  possession  thereof  to  the 
person  to  whom  it  has  been  delivered.  Aug.  1885,  iV.  Y.  Super. 
Ct.  Sp.  T.,  Claflin  v.  Davidson,  viii.  46. 

■  In  an  action  to  recover  a  chattel,  which  has  not  been  replevied, 
the  value  of  the  chattel  at  the  time  of  the  trial,  and  not  at  the 
time  it  was  demanded,  should  be  assessed,  and,  where  that  has 
not  been  done,  a  new  trial  should  be  granted,  notwithstanding 
an  exception  was  not  taken.  May,  1885,  Supm.  Ct.  Kings  Co. 
Sp.  T.,  Button  V.  Chapin,  vii.  278. 

« Injustice's  court.  Judgment  in  action  of  replevin  in  a  justice's 

court  where  the  chattel  is  not  taken,  should,  if  the  plaintiff  suc- 
ceeds, award  ijossession  thereof  to  him,  and  must  fix  the  value 
of  the  chattel  and  provide  that,  in  the  case  of  its  non-deliveiy , 
he  should  recover  said  sum.  June,  1882,  Super.  Ct.  Buff.,  Delia 
V.  Stohl,  ii.  222. 

-« Id.    Value  of  chattels  in  action  of  replevin  in  justice's  court, 

how  fixed  so  as  to  determine  right  to  a  new  trial  on  appeal.  Jan. 
1885,  Supm.  Ct.  5th  Dept,  Keynolds  v.  Swick,  vii.  141. 

Costs.  Where  a  verdict  awards  to  the  plaintiff  possession  of  the 
chattel  which  was  replevied  by  him  and  retained,  but  no  dam- 
ages are  awarded,  and  the  verdict  does  not  fix  the  value  of  the 
chattel,  the  plaintiff  is  entitled  to  tax  a  full  bill  of  costs.  Aug. 
1885,  N.  Y.  Super.  Ct.  Sp.  T.,  Claflin  v.  Davidson,  viii.  46. 
See  Appeal  ;  Justice  of  the  Peace  ;  PtjEading. 
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EEPLY. 

See  Pleading. 

RES  ADJTJDICATA. 

See  FoEMER  Adjudication  ;  Motion. 

RESETTLEMENT. 
See  Obdeb. 

RESIDENCE  AND  DOMICILE. 

What  constitutes.  Mere  presence  within  this  State  during  business 
hours  does  not  constitute  residence.  Nov.  1884,  N.  Y.  Super. 
Ct. ,  Krom  v.  Kursheedt,  vi.  371. 

Of  child.  The  residence  of  a  mother  having  the  care  and  cus- 
tody of  a  chUd  must  be  regarded  as  that  of  the  child.  July,  1884, 
Supm.  Ct.  Utica  Co.  Sp.  T.,  Syracuse  Savings  Bank  v.  Burton, 
vi.  216.     • 

Of  corporation.    The  residence  and  domicile  of  a  corporation 

are  alone  within  the  bounds  of  the  sovereignty  which  created 
it  and  cannot  pass  beyond  that  jurisdiction.  JSfov.  1883,  Ct. 
App. ,  Plimpton  v.  Bigelow,  iv.  189. 

— —  Of  wife.  The  rule  is  now  well  established  that  a  wife  may 
acquire  a  domicile  separate  from  that  of  her  husband  whenever 
it  is  necessary  for  her  to  do  so,  and  when  husband  and  wife 
have  separated  and  agreed  to  live  apart,  the  wife's  domicile  can- 
not be  drawn  to  that  of  her  husband  without  her  consent  or 
without  her  actual  presence  at  the  place  of  her  husband's  resi- 
dence. April,  1886,  Supm.  Ct.  Orange  Co.  Sp.  T.,  Bundle  v.  Van 
Inwegen,  ix.  328. 

As  to  what  constitutes  residence,  and  the  difference  between 

residence  and  domicile,  see  Note  on  Security  for  Costs,  iv.  32, 
at  p.  86. 

Changing.  The  residence  of  a  man  is  changed  from  one  place  to 
another  only  by  an  abandonment  of  his  first  place  of  domicile 
with  the  intention  not  to  return,  and  by  taking  up  his  residence 
in  another  place  with  the  intention  to  permanently  settle  in  that 
place.  May,  1884,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  De  Meli  v.  De 
Meli,  v.  306. 

See  SECfUKixT  fob  Costs. 

REVIVING  ACTION. 

See  Abatement  and  Eevivaii. 
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RULES  OF  COURT. 

Are  controlling.  The  rules  of  a  court  are  always  absolute  and  con- 
trolling. Oct.  1883,  N.  Y.  C.  a.  Sp.  T.,  Angle  v.  Kaufman,  iv.  201. 

Must  be  consistent  with  Code.  The  rule  of  a  court  to  be  valid 
must  be  consistent  with  the  Code,  and  it  c  annot  abridge  the  pow- 
ers of  a  supreme  court  or  work  a  denial  of  justice.  Jan,  1883, 
Supm.  Ct.  Kings  G).  Sp.  T.,  Smith  v.  Danzig,  iii,  127. 

General  rules  of  practice  ;  Rule  20.  Rule  20  of  the  general  rules 
of  practice  held  void  as  inconsistent  with  the  Code  of  Civil  Pro- 
cedure. Jan.  1879,  Supm.  Ct.  Alleghany  Co.  Sp.  T.,  Kigdon  v. 
Comfort,  i.  145,  note. 

Rule  25.    Failure  to  comply  with  Rule  25  in  regard  to  stating 

whether  there  has  been  a  previous  application  for  an  ex  parte 
order  is  a  mere  irregularity.  March,  1881,  Supm  Ct.  IstDept.,  Bean 
V.  Tonnele,  i.  33. 

■  Rule  37.  Rule  37  of  the  general  rules  of  practice, — requiring 
that  the  grounds  for  granting  an  order  to  show  cause  should  be 
contained  in  the  moving  affidavits, — has  no  application  to  an 
order  to  show  case  returnable  in  more  than  eight  days,  Jan. 
1881,  Supm.  Ct.  1st  Dept.,  Gross  v.  Clark,  i.  17. 

Rule  81.    Rule  81  of  the  general  rules  of  practice, — providing 

that  motions  for  the  appointment  of  a  receiver  of  the  corpora- 
tion must  be  made  in  the  judicial  district  in  which  their  princi- 
pal place  of  bvisiness  is  situated, — is  invalid.     Jan.  1883,  S'iptn. 
Ct.  Kings  Co.  Sp.  T.,  Smith  v.  Danzig,  iii.  127. 
See  Examination  befobe  Teial. 

SECURITY. 

Collateral.  The  giving  of  collateral  security  does  not  prevent 
enforcement  of  an  original  undertaking.  Sept.  1883,  iV".  V.  Super. 
Ct.  Sp.  T.,  Broadwell  v.  Holcombe,  iv.  159. 

See   Appeaij  ;    Akeest  ;    Attachment  ;    Bail  ;  Bond  ;  Injunction  ; 

EXECUTOB    AND    ADMINISTRATOR  ;  InjTJNCTION  ;  RePIjEVIN  ',  SeCU- 

BiTY  FOB  Costs  ;  Trustee  ;  UNDEBTAKiNa. 

SECURITY  FOR  COSTS. 

Jurisdiction  to  req[uire.  The  supreme  court  has  not  jurisdiction 
of  a  motion  to  compel  a  plaintiff  in  an  action  in  a  justice's  court 
to  give  security  for  costs.  March,  1885,  Supm.  Ct.  Ulster  Co.  Sp. 
T.,  In  re  Martin,  vii.  399. 

When  required  ;  administrator.  The  right  to  require  security 
of  costs  from  an  executor  or  administrator  is  not  now  limited 
to  cases  where  there  is  proof  of  mismana-gement  or  bad  faith, 
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but  the  discretion  of  the  court  is  limited.     Jan.  1881,  Supm.  Ct. 
N.  Y.  Co.,  Carney  v.  Bernheimer,  i.  233,  note. 

-  Id.  In  an  action  brought  by  one  who  has  been  appointed 
administrator  cum  testametiio  annexo  under  a  power  of  attorney 
given  by  a  foreign  executor  where  the  estate  is  without  the 
State,  the  plaintiff  should  be  required  to  give  security  for  costs. 
Id. 

-  Id.  Security  for  costs  will  not  be  required  in  an  action  by  an 
administrator  simply  because  the  only  asset  of  the  estate  is  the 
claim  in  suit.  Ju7ie,  1882,  Super.  Ct.  Sp.  T. ,  Eyan  v.  Potter,  iv. 
80. 

-Id.  Administrator  not  required  to  give,  in  action  revived  by 
him.  Mat/,  1882,  Snpm.  Ct,  \st  Dept.,  Sullivan  v.  Bemington 
Mfg.  Co.,  ii.  68. 

-  Infant.  Where  an  infant  sues  by  his  guardian  ad  litem,  who 
has  not  given  security  for  costs^  the  court  must,  upon  application 
of  the  defendant,  require  him  to  do  so.  Jan.  1881,  N.  Y.  Super. 
Ct.  Sp.  T.,  Meredeth  v.  Forty-second  St.  &  Grand  St.  E.  E.  Co., 
i.  15. 

-  I  J.  Will  not  be  required  from  guardian  ad  litem  of  infant  sxi- 
inQ  in  forma  pauperis,  ^r^^r.  1882,  City  Ct.  B'klyn  Sp.  jT.,  Nich- 
ols V.  Cammann,  ii.  375  ;  March,  1884,  Supmr.  Ct.  iV.  Y.  Co.  Sp.  T., 
Hayes  v.  Second  Ave.  E.  E.  Co.  v.  155  ;  June,  1884,  Ct.  App., 
Erickson  v.  Poey,  v.  379. 

-Id.  An  order  requiring  an  infant  suing  by  his  guardian  ad  litem 
to  give  security  for  costs  wOl  be  vacated,  where,  at  the  time  of 
applying  for  that  relief,  a  motion  for  leave  to  sue  in  forma  pau- 
pe7-isia  made  and  granted.  Atig.  1883,  Supm.  Ct. Kings  Co.  Sp.T., 
Irving  V.  Garrity,  iv.  105. 

-  Id.  Where,  in  an  action  brought  by  an  infant  by  his  guardian  ad 
litem,  on  a  motion  for  security  for  costs,  the  infant  also  applies 
for  leave  to  prosecute  in  in  formi  pauperis  and  his  motion  is 
granted,  the  motion  for  security  for  costs  should  be  denied. 
May,  1884,  Supm.  Ct.  Ulster  Co.  Sp.  T.,  HotaHng  v.  McKensie, 
vii.  320. 

-  Id.  Court  has  no  power  to  destroy  defendant's  right  to,  by 
allowing  guardian  ad  litem  of  infant  to  sue  in  forma  pauperis. 
May,  1882,  N.  Y.  Mar.  Ct.  Sp.  T.,  Kleinpeter  v.  EneU,  21. 

-  Id.  ;  non-residents.  The  rule  as  to  non-residents  and  infants 
whose  guardians  ad  litem  have  not  given  security,  stated.  March, 
1881,  Supm.  Ct.  Monroe  Co.  Sp.  T.,  Fish  v.  Wing,  i.  231. 

-Non-resident.  The  right  of  a  defendant  to  require  security 
for  costs  from  a  non-resident  plaintiff,  is  absolute.  Feb.  1884, 
Supm.  Ct.  Oswego  Co.  Sp.  T.,  McDonald  v.  Peet,  vii.  200. 

-  Id.    A  i^laintiff  cannot  ^""  — -— •-  ■»  i      •  *■     '         -a-  ,-., 

Vol.  X.— 37. 
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the  New  York  cotirt  of  common  pleas  because  he  is  a  non- 
resident of  the  county  if  he  resides  within  the  State.  May, 
1882,  K  Y.  Common  Pleas  Sp.  T.,  Bostwick  v.  Fifield,  iv.  79. 

Id.  In  order  to  require  plaintiff  to  give  security  for  costs,  on  the 

ground  of  non-residence,  it  must  appear,  either,  that  he  was, 
when  the  action  was  commenced,  a  jierson  residing  without  the 
State,  or  that  after  the  action  was  commenced,  he  ceased  to  be  a 
resident  of  this  State.  May,  1884,  N.  Y.  Super.  Ct.,  Fitzsimmons 
V.  Curley,  vi.  156. 

Id.  A  resident  plaintiff  prosecuting  an  action  for  the  benefit  of  a 

non-resident,  but  having  an  assignment  of  the  claim  sued  on 
which  is  absolute  on  its  face,  cannot  be  required  to  give  security 
for  costs.  Jan.  1881,  Supm.  Gt.  1st  Dept.,  'S.orion  v.  Shepherd,  i. 
26. 

Id.  Where  a  non-resident  assigned  a  cause  of  action  to  a  resi- 
dent in  trust  to  collect  the  same  and  pay  over  the  proceeds 
to  Mmself  and  his  minor  son, — Held,  that  the  assignment  would 
not  deprive  the  defendant  in  an  action  brought  thereon  of  secu- 
rity for  costs.  March,  1881,  Sujpm.  Ct.  Monroe  Co.  Sp.  T.,  Fish 
tj.Wing,  i.  231. 

Id.  Non-resident  of  State  of  New  York,  having  place  of  busi- 
ness in  New  York  city,  not  required  to  give  security  for  costs 
as  non-resident,  in  city  court  of  New  York.  Se2'>t.  1885,  N.  Y. 
a  a.  Sp.  T.,  Wyckoflf «.  Devlin,  viii.  138. 

Id.   In  the  city  court  of  New  York  it  must  affirmatively  appear, 

on  a  motion  for  security  for  costs  on  the  ground  of  plaintiff's 
non-residence,  that  he  has  not  an  oflfice  or  pldce  for  the  regular 
transaction  of  business  in  the  city  of  New  York.  Sept.  1883, 
JSr.  Y.  C.  Ct.  Sp.  T.,  Stephenson  v.  Hanson,  iv.  104. 

Id,    One  domiciled  without  the  State,  but  having  a  place  of 

business  in  the  State,  is  not  a  resident  of  the  State  within  the 
meaning  of  the  Code  of  Civil  Procedure  requiring  security 
for  costs  for  non-residents.  Nov.  1884,  N.  Y.  Supei:  Ct.,  Krom 
V.  Kursheedt,  vi.  371. 

Under  Code  Civ.  Pro.  §  3268.    Under  Code  of  Civil  Procedure, 

section  3268,  defendant  may  require  security  for  costs  as  a 
matter  of  absolute  right,  but  this  right  may  be  lost  by  laches. 
Feb,  1881,  N.  Y.  C.  P.  Sp.  T.,  Healy  v.  Twenty-third  St. 
RE.  Co.,  i.  15;  June,  1882,  N.  Y.  Super.  Ct.  Sp.  T.,  Kyan 
V.  Potter,  iv.  80. 

Under  Code  Civ.  Pro.  §  3271.    Security  for  costs  under  Code 

Civil  Procedure,  section  3271,  is  in  the  discretion  of  the  court: 
Id. 

Id.    A  person  in  the  name  of  the  overseers  of  the  poor  for  a 

penalty  imposed  for  the  violation  of  excise  law,  cannot  be 
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required  to  give  security  for  costs  under  Code  of  Civil  Procedure, 
section  3271.  3Iarch,  1885,  Supm.  Ct.  Ulster  Co.  Sp.  T.,  In  re 
Martin,  vii.  399. 

Trustee  of  express  trust.  One  suing  as  a  trustee  of  an  express 

trust  will  be  required  to  give  security  for  costs,  "when  one  of  the 
beneficiaries  is  a  non-resident  of  the  State  and  the  other  an  in- 
fant. Mar.  1881,  Supm.  Ct.  Monroe  Co.  Sp.  T.,  Fish  v.  Wing,  i. 
231. 

Id.      The    rule    under    the  Code    of    Procedure,— requiring 

proof  of  bad  management  or  bad  faith  before  a  plaintiff  suing 
as  trustee  will  be  required  to  file  security,— has  not  been 
retained.     Id. 

• Where  security  given  to  procure  provisional  remedy.  Secur- 
ity given  on  obtaining  a  provisional  remedy  does  not  affect 
the  right  of  defendant  to  further  security  for  costs.  Nov.  1881, 
N.  Y.  Sup&r.  Ct.  Sp.  T.,  McCall  v.  Frith,  ii.  9. 

Id.    Undertaking  given  on  procuring  injunction  does  not  affect 

defendant's  right  to  security  for  costs.    Id. 

Where  interest  transferred.    Order  substituting  transferee  in 

place  of  plaintiff  not  granted  when  its  effect  will  be  to  defeat  the 
object  of  an  order  theretofore  made  requiring  the  plaintiff  to  give 
security  for  costs.  Aug.  1883,  JV.  Y.  C.  Ct.  Sp.  T,  McNamara  v. 
Harris,  iv.  76. 

Effect  of  laches.  The  provisions  of  section  3268  of  the  Code  of 
Civil  Procedure  are  intended  solely  for  the  benfit  of  the  defend- 
ant, and  his  neglect  to  properly  avail  himself  of  such  benefit 
would  be  construed  as  a  waiver.  Jan.  1883,  Supm.  Ct.  M  Dept, 
Buckley  v.  Gutta  Percha  &  Rubber  Co.,  iii.  428. 

Id.  Eight  to  require  security  for  costs  in  an  action  brought  by  an 

infant  by  his  guardian  ad  litem  may  be  lost  by  laches.  Instances. 
Id.;  Feb.  1883,  N.  Y.  Super.  Ct.  Sp.  T.,  Boylan  v.  Mathews, 
iii.  38. 

Id.    A  defendant's  absolute  right  to  security  for  costs  on  the 

ground  of  non-residence  may  be  lost  by  laches.  Instance  of  a 
case  in  which  it  was  held  that  such  right  was  so  lost.  Feb.  1884, 
Supm.  Ct.  Oswego  Co.  Sp.  T.,  MacDonald  v.  Peet,  vii.  200  ;  May, 
1884,  N.  Y.  Super.  Ct.,  Fitzsimmons  v.  Curley,  vi.  156. 

Id.     Where  absolute  right  to  security  for  costs  is  forefeited  by 

laches,  the  court  may  still  in  its  discretion  require  it.  Oct.  1883, 
JV.  Y.  Super.  Ct.  Sp.  T.,  Hayes  v.  Second  Ave.  R.  R.  Co.,  iv.  84, 
note. 

Id.    Notes  on  effect  of  laches  on  right  to  security  for  costs,  and 

as  to  time  when  sectirity  may  be  required,     i.  16,  17. 

Order.     The  Code  gives  plaintiff  a  right  to  elect,  either  to  make  a 
deposit  or  file  an  undertaking,  and  restricts  the  court  as  to  the 
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form  of  the  order.  Jan.  1883,  Supm.  Ct.  2d  Dept.,  Buckley  v 
Gutta  Percha  &  India  Eubber  Co. ,  iii.  428. 

Deposit.  Title  to  money  deposited  as  security  for  costs  by  third  per- 
son, subject  only  to  the  contingency  for  which  it  was  deposited. 
Feb.  1886,  N.  V..C.  P.,  Fraser  v.  Ward,'ix.  11. 

Where  a  plaintiff  has  made  a  deposit  as  security  for  costs,  and 

costs  of  the  action  were  awarded  against  him,  and  he  took  an 
appeal,  but  there  was  no  stay  of  proceedings, — Held,  that  the 
sum  deposited  should  be  applied  to  the  payment  of  the  costs  ; 
that  it  was  not  necessary  that  legal  relief  should  be  first  ex- 
hausted. Ja7i.  1883,  N.  Y.  Super.  Ct.  Sp.  T.,  McCall  v.  Frith, 
iv.  102. 

When  a  plaintiff  had  made  a  deposit  as  security  for  costs,  and 

judgment  was  rendered  in  his  favor, — Held,  that  the  deposit 
should  be  returned  to  plaintiff ;  notwithstanding  an  appeal  from 
the  judgment  was  pending.  Oct.  1883,  iV.  Y.  C.  Ct.  Sp.  T.,  Hoff- 
man V.  Lowell,  iv.  103. 

Attorney's  liability.  Attorney's  liability  for  costs,  on  the  ground 
that  his  client  should  have  and  has  not  given  security  therefor, 
is  not  affected  by  the  fact  that  the  attorney  believed  his  client  to 
be  domiciled  within  the  State,  and  that  the  defendant  omitted 
to  demand  security  for  costs.  Nov.  1884,  N.  Y.  Super.  Ct.,  Krom 
V.  Kursheedt,  vi.  371. 

Denial  of  motion  for  security  for  costs  on  the  ground  of  laches 

does  not  affect  attorney's  liability  therefor.  Mode  of  enforcing 
such  liabHity.     Feb.  1882,  N.  Y.  C.  P.,  In  re  Levy,  ii.  108. 

Note  on  security  for  costs,    iv.  82. 

See  Appeal  ;  Aebest  ;  Attachment. 

SENTENCE  TO  STATE  PRISON. 

See  Evidence  ;  Pkisoneb. 

SEPARATION. 

See  DrvoECE. 

SEPARATE  MAINTENANCE. 

See  DivoBCE. 

SEaUESTRATION. 

See  Corporation  ;  Receiver. 

SERVICE. 

Summons  ;  in  action  for  penalty.  What  is  not  sufficient  proof  of 
service  of  indorsement  on  the  summons  required  by  section 
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1897  of  the  Code  of  Civil  Procedure  in  an  action  for  penalty. 
April,  1885,  Supm.  Gt.  Ulster  Co.  Sp.  T.,  People  exrel,  Martin  v. 
Walters,  vii.  406. 

-  On  infant.  Non-resident  infants  nnder  fourteen  years  of  age 
must  be  served  with  the  summons,  either  personally  or  by  the 
substituted  mode  in  the  cases  provided.  Service  alone,  either 
on  the  infant  or  on  the  father,  mother,  guardian  or  other  person 
mentioned  in  Code  of  Civil  Procedure,  section  476,  subdivision 
1,  is  not  suflScient,  and  thia,  although  the  infant  is  of  such  ten- 
der years  that  he  would  derive  no  benefit  from  personal  service. 
March,  1881,  Ct.  4pp.,  IngersoU  v.  Mangam,  i.  151. 

-  Id.  The  provisions  of  the  Code  relating  to  service  of  summons 
by  publication  apply  equally  to  an  infant  as  to  an  adult.  July, 
1884,  Supm.  Ct.  Utica  Co.  Sp.  T.,  Syracuse  Savings  Bank  v.  Bur- 
ton, vi.  216. 

-  Id.  Where  infant  served  by  publication  appeared  in  the  action 
and  defended  by  a  guardian  ad  litem  appointed  for  him,  the  fact 
that  he  was  at  the  time  of  the  service  temporarily  within  the 
State,  does  not  render  the  judgment  void.     Id. 

-  Id.  Where  service  has  been  made  by  publication,  on  an  infant 
who  has  api)eared  and  answered,  by  which  material  issues 
have  been  made,  after  they  have  been  tried  and  determined  by  a 
court  of  competent  jurisdiction,  it  is  too  late  to  challenge  the 
truth  of  the  affidavit  conferring  jurisdiction  upon  the  court,  or 
of  the  infant's  own  sworn  statement  affirming  the  truth  of  such 
affidavit.     Id. 

-  Substituted.  By  section  437  of  the  Code  of  Civil  Procedure, 
substituted  service  of  a  summons  is  assimilated  to  that  by  pub- 
lication, and  an  application  to  the  court  and  the  same  kinds  of 
proof  are  necessary  in  cases  of  substituted  service  as  where  the 
service  is  by  publication.  Sept.  1884,  JV".  F.  C.  Ct.  Sp.  T.,  Smith 
V.  Fogarty,  vi.  366. 

-  Id.  A  defendant,  upon  whom  substituted  service  of  a  sum- 
mons is  made  in  the  city  court  of  New  York,  is  not  in  default 
until  six  days  after  the  filing  of  an  affidavit  showing  service 
according  to  the  order.     Id. 

-  Id.  If  substituted  service  of  a  summons  is  ordered  when  the 
place  where  the  defendant  can  be  found  is  known  to  the  plaintiff, 
the  proceedings  are  irregular  and  the  order  should  be  set 
aside.     Id. 

-  Id.  Failure  of  plaintiff's  attorney  to  sign  notice  subjoined  to 
summons  where  substituted  service  made,  or  to  state  therein 
when  the  order  for  such  service  was  granted,  are  not  fatal  or 
jurisdictional  defects.  Oct.  1882,  Supm.  Q.  If.  Y.  Co.  Sp>.  T., 
Orvis  V.  Goldschmidt,  ii.  314.  '  '*, 
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■ By  publication ;  aflB.davit.  Where  the  affidavits  and  complaint 

on  which  an  order  for  service  by  publication  was  granted,  were 
sworn  to  without  this  State,  and  were  not  certified  in  the  man- 
ner required  to  entitle  a  deed  so  acknowledged  to  be  recorded 
here, — Held,  that  the  papers  were  to  be  regarded  as  unverified, 
and  the  court  did  not  acquire  jurisdiction  to  make  the  order 
that  no  subsequent  laches  of  the  defendant  could  give  jurisdic- 
tion. Nov.  1883,  Supm.  Ct.  Herkimer  Go.  Sp.  T.,  Phelps  v. 
Phelps,  vi.  117. 

Id.  Order  for  service  by  publication  granted  on  complaint  ver- 
ified before  commissioner  for  New  York,  in  another  State,  not 
certified  by  secretary  of  state,  is  void.  Feb.  1883,  Supm.  Ct.  N.  Y. 
Co.  Sp.  T.,  Williamson  v.  Williamson,  ui.  69. 

Id.  Absence  of  proof  of  due  diligence  in  effort  to  serve  sum- 
mons where  it  may  be  inferred,  does  not  deprive  court  of  juris- 
diction to  grant  order  for  service  by  publication.  May,  1882, 
Supm,  Ct.  1st  Dept.,  Smith  v.  Mahon,  ii.  55. 

Id.    Letters  or  documents  relied  upon  in  securing  an  order  for 

service  by  publication  should  be  annexed  to  the  moving  papers. 
Bee.  1883,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Greenbaum  v.  Dwyer, 
iv.  276. 

Id.    Instance  of  an  affidavit  to  obtain  an  order  for  service  by 

publication  which  was  insufficient  to  show  that  the  defendant 
could  not  with  due  diligence  be  served  within  the  State.     Id. 

Id.  Instance  of  a  case  in  which  it  was  held  that  there  was  suf- 
ficient proof  of  a  diligent  effort  to  serve  the  summons  in  an  affi- 
davit on  which  an  order  for  its  service  by  publication  was 
granted.  May,  1885,  Supm.  Gf.  2d  DepL,  Wunnenberg  v.  Gearty, 
vii.  393;  March,  1881,  Supyn.  Ct.  1st  Dcpt.,  Weilw.  Martin,  i.  133. 

Id.     Affidavit  to  procure  order  for  publieation  of  summons  in 

action  for  divorce  must  show  that  the  plaintiff  is  an  actual  inhab- 
itant of  this  State.  Nov.  1878,  Supm.  Ct.  N.  Y.  Co.  Sjx  T., 
Yenney  v.  Yenney,  i.  146,  note. 

Id. ;  order.  Order  for  service  by  publication  must  direct  in  the 

alternative  that  personal  service  may  be  made  without  the  State, 
and  also  that  papers  be  mailed,  or  dispense  therewith,  April, 
1881,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Mercer  v.  Southern  Bank  of 
New  Orleans,  i.  144,  note  ;  April,  1881,  Supm.  Ct.  N.  Y.  Co.  Sp.  T., 
Johenning  v.  Johenning,  i.  144,  note. 

Id.    An  order  directing  the  service  of  the  summons  in  an  action 

by  publication  need  not  contain  any  provision  for  the  service 
thereof  without  the  State,  but  one  providing  for  personal  service 
without  the  State  must  contain  the  directions  as  to  publication. 
Mar.  1881,  Supm.  Ct.  1st  Dept.,  Weil  v.  Martm,  i.  133. 
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' Id.    Instance  of  an  affidavit  to  obtain  an  order  for  the  service 

of  the  summons  by  publication  held  sufficient.     Id. 

Id.    Order  for  service  by  publication    cannot    be    made    at 

special  term  ;  it  should  be  made  by  a  judge  of  the  court  or  a 
judge  of  the  county  where  action  is  triable.  April,  1885,  N. 
Y.  a  p.,  Crosby  v.  Thedford,  vii.  245. 

Id. ;  publication.     Failure   to   publish    summons   in  action 

against  foreign  corporation  served  by  publication,  in  State  paper 
does  not  invalidate  service.  April,  1886,  Supm.  Ct.  N.  Y.  Co.  Sp. 
T.,  Lanier  v.  City  Bank  of  Houston,  is.  161. 

Id. ;  defects ;  amendment.    Where  an  amended  summons  in 

an  action  to  foreclose  a  mortgage  was  served  personally  on  the 
desendant  M.,  and  after  his  time  to  appear  and  answer  had 
expired,  were  again  amended  by  bringing  in  new  parties,  and  as 
those  amended  were  served  by  publication  on  certain  defend- 
ants, but  not  upon  M.,  and,  the  order  directing  the  amendment 
did  not  require,  service  upon  him, — Held,  on  his  motion  to  vacate 
the  judgment,  that  such  amendment  relating  to  immaterial  mat- 
ters not  affecting  the  rights  of  the  parties  nor  the  subject  of  the 
litigation,  the  proceedings  were  regular.  March,  1881,  Supm.  Ct. 
IstDept,  Weil  v.  Martin,  i.  133. 

li.    When  defect  in  name  of  defendant  served  by  publication 

may  be  cured  by  amendment  after  judgment  and  does  not 
req,uire  the  setting  aside  of  the  judgment.     Id. 

Id.     Defects  ia  notice  required  to  be  published  with  summons 

served  by  publication  do  not  deprive  court  of  jurisdiction. 
Nov.  1885,  Supm.  Ct.  1st  Bept.,  Loring  v.  Binney,  viii.  297. 

Id. ;  appearance.    When,  on  a  motion  by  a  defendant  to  set- 

aside  the  service  of  a  summons  by  publication  and  all  proceed- 
ings thereunder,  his  attorneys  indorse  their  names  on  the  motion 
papers  as  attorneys  for  the  defendant, — Held,  that  this  was  an 
appearance  in  the  action  sufficient  to  give  the  court  jurisdiction 
of  the  case  and  of  the  person  of  the  defendant.  Nov.  1883, 
Supm.  Ct.  Herkimer  Co.  Sp.  T.,  Phelps  v.  Phelps,  vi.  117. 

Id. ;  note  on  service  by  publication,    i.  143. 

See  Execution  ;  Infant. 

SET  OFF. 

When  ordered.  Where  one  party  recovers  costs  and  the  other 
damages  in  an  action,  their  recoveries  should  be  set  off  one 
against  the  other,  and  but  one  judgment  entered.  Jan.  1885, 
Supm.  Ct.  5th  Dept.,  Walden  v.  Frost,  vii.  242. 

Court  may  set  off  interlocutory  costs  against  the  judgment 

finally  rendered  in  an  action,  notwithstanding  such  costs  belong 
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to  the  attorney  by  an  agreement  with  the  party,  and  the  order 

granting  them  was  not  made  until  after  judgment  was  entered. 

Nov.  1882,  N.    Y.  a  P.,  Hoyt  v.  Godfrey,  iii.  118. 
A  motion  to  set  off  judgment  is  discretionary,  and  should  be 

denied  where  one  is  for  costs  only.     Nov.  1883,  N.  Y.  Super.  Ct. 

Sp.  T.,  Carleton  v.  Goldman,  v.  153. 
— —  Set-off  cannot  be  ordered  until  judgment  perfected.     Oct.  1882, 

Supm.   Ct.  1st  Dept,  Moloney  v.  Cavanagh,  iii.  253, 
See  Costs  ;  Attorney's  Lien  ;  PtjF.adino. 

SHERIFF. 

Powers  ;  to  rearrest  defendant  released  on  bail.    Cannot  rearrest 

defendant  released  on  giving  bail  until  it  has  failed  to  justify. 

March,  1882,  Ct.  App.,  Arteaga  v.  Flack,  ii.  152. 
Cannot  take  security.    Sheriff  cannot  take  collateral  security 

from  judgment  debtor  for  the  payment  of  an  execution  issued 

to  him.     March,  1883,  N.  Y.  Marine  Ct.  Sp.  T.,  Adams  v.  Bowe, 

iii.  191. 
Duty  of.     A  sheriff  must  at  once  execute  every  writ  placed  in  his 

hands,  without  favor,  undue  force  or  violence.     /'/. 
Upon  receipt  of  execution   sheriff  should  indorse  upon  it  the 

year,  month,  day  and  hour  of  its  receipt  by  him,  and  then 

execute  its  mandates  immediately  and  in  every  particular.     Id. 
Sheriff  should  return  execution  immediately  upon  the  payment 

of  the  amount  due.     He  is  functus  officio    the  moment  the 

execution  is  satisfied.     Id. 
Liability.    A  sheriff  is  not  punishable  for  neglect  or  violation  of 

duty,  unless  he  acted  in  bad  faith  ;  he  cannot  be  so  punished  for 

failure  to  decide  difficult  questions  of  law.     Feb.  1881,  Supm. 

Ct.  Oswego  Co.  Sp.  T.,  Second  National  Bank  of  Oswego  v.  Dunn, 

ii.  259. 
The  court  has  no  power  to  renew  the  sheriff's  liability  as  bail 

after  he  has  been  regularly  discharged  therefrom.     May,  1883, 

Ct.  App.,  Lewis  v.  Stevens,  iv.  221. 
Relief  from,  as  bail.  The  sheriff  cannot  be  granted  relief  under 

Code   of  Civil  Procedure,  section  600,  where  the  prisoner  hag 

escaped.     Nov.  1882,  N.  Y.  C.  P.,  Nehresheimer  v.  Bowe,  iii. 

363. 
Actions  against ;   bill  of  particulars.    When  bill  of  particulars 

ordered  in  action  against  the  sheriff  for  coQversion.     Oct.  1884, 

Supm.  Ct.  \.st  Dept.,  Hayes  v.  Davidson,  vi.  330. 
Instance  of  a  case  in  which   an  action   for  money  had  been 

received  was  maintainable  against  a  sheriff.     March,  1883,  N.  Y. 

Marine  Ct.  Sp:  T.,  Adams  v.  Bowe,  iii.  191.     > 
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Fees.  SheriflTs  fees  were  not  allowed  at  common  law,  but  depend 
entirely  on  the  statute.  April,  1884,  Ct.  App.,  Flack  v.  State  of 
New  York,  v.  286. 

A  sheriff  is  entitled  to  poundage  only  when  he  has  collected 

the  money  called  for  by  an  execution,  or  has  been  prevented 
from  doing  so  by  some  act  of  the  plaintiff  therein.     Id. 

Arrest  of  defendant  under  body  execution,  and  his  death  while 

imprisoned  thereunder,  do  not  entitle  sheriff  to  poundage.     Id. 

History  of  the  legislation  with  reference  to  sheriff's  fees  for 

enforcing  an  execution,  reviewed,  and  the  authorities  on  the  sub- 
ject discussed.    Id. 

A  sheriff  has  not  earned  and  is  not  entitled  to  any  poundage  fee 

for  executing  an  execution  against  the  person,  unless  he  has  col- 
lected the  amount  of  the  judgment  or  some  part  thereof.  March, 
1882,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Bowe  v.  CampbeU,.  ii.  232. 

Taxation.   When,  on  appeal  from  the  taxation  of  sheriff's  fees, 

the  general  term  may  remand  the  proceedings  to  the  special 
term  for  taxation.  March,  1884,  Supm.  Ct.  1st  Dept.,  Mallory  v. 
Eeichert,  v.  241. 

The  plaintiff  in  an  execution   has  a  right  to  have  the  money 

collected  by  the  sheriff  paid  to  him,  less  the  legal  fees,  and 
may  require  a  taxation  of  the  sheriff's  bill.     Id. 

Substitution  of  indemnitors  for  ;  statute  constitutional.  Sections 
1421  to  1425  of  the  Code  of  Civil  Procedure,— providing  for  the 
substitution  of  the  sheriff's  indemnitors  in  his  place,  in  an  action 
against  him  for  the  seizure,  etc.,  of  property,  etc.,  under  an 
execution  or  warrant  of  attachment, — are  constitutional.  June, 
1884,  Ct.  App.,  Hyne  v.  Davidson,  v.  391  ;  rev'g  S.  C,  N.  Y.  C. 
P.,  Jan.  1884,  v.  28  ;  Jan.  1888,  Ct.  Ajjp.,  Hessbergt;.  Eiley,  iii. 
165. 

Construction  of  statute.    The  statute  authorizing  substitution 

of  indemnitors  in  the  place  of  sheriff  in  action  for  trespass,  must 
be  strictly  construed  ;  and  that  interpretation  adopted  which 
most  nearly  conforms  to  the  rules  of  the  common  law,  and  en- 
croaches the  least  upon  individual  rights.  Jan.  1885,  Ct.  App., 
Hayes  v.  Davidson,  vii.  46  ;  reversing  S.  C.  {Supm.  Ct.  1st  Dept, 
Oct.  1884),  vi.  377. 

When  ordered  ;  evidence.    To  entitle  sheriff's  indemnitors  to 

be  substituted  in  his  place  in  an  action  for  damages  resulting 
from  a  levy,  it  is  sufficient  if  the  bond  was  executed  before  the 
action  was  commenced,  and  not  necessary  that  it  be  given  before 
the  levy  was  made.  Jan.  1883,  Ct.  App.,  Hessberg  v.  Eiley,  iii. 
16G. 
Id.  The  Code  of  Civil  Procedure  makes  the  sureties  to  an  un- 
dertaking to  indenmify  the  sheriff  for  loss  lesulting  from  a  levy 
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liable  as  parties  when  substituted  in  his  place  in  an  action 
{gainst  him  for  damages  arising  therefrom,  and  it  cannot  be 
maintained  that  there  is  no  cause  of  action  against  them  because 
they  were  the  sherifi's  bondsmen.    Id. 

"  Id.  Where  property  was  seized  by  the  sheriff  under  several 
attachments  and  executions,  and  bonds  given,  indemnifying 
the  sheriff  from  liability  as  to  the  whole  of  said  property,  an 
order  substituting  indemnitors  in  place  of  the  sheriff  in  an  action 
for  the  seizure  thereof  is  properly  made,  and  the  same  evidence  is 
required  to  present  the  case  against  them  as  against  the  sheriff, 
with  the  additional  fact  of  the  execution  of  a  bond.  Oct.  1884, 
Supm.  Ct.  1st  DepL,  Hayes  v.  Davidson,  vi.  377.* 

Id.  It  seems,  that  if  in  such  a  case  the  liabUity  of  the  bonds- 
men was  limited  to  any  particular  portion  of  the  property,  the 
substitution  cannot  be  ordered.     Id. 

Id.    Where  parties,  even  after  the  seizure  of  property  by  the 

sheriff,  furnish  him  with  indemnity  against  liability  for  his  acts 
in  taking,  holding  and  disposing  of  it,  if  a  wrong  was  commit- 
ted by  the  seizure,  they  make  themselves  parties  to  the  wrong, 
and  liable  for  the  full  value  of  the  property  so  seized.     Id. 

' Id. ;  appeal.    A  wide  discretion  is  conferred  by  law  upon  the 

court  in  granting  or  refusing  the  substitution  of  the  sheriff's 
indemnitors  as  defendants  in  his  stead  in  an  action  against  him, 
provided  for  by  section  14:21  et  seq.  of  the  Code  of  CivU  Proce- 
dure ;  but  upon  an  appeal  from  an  order  granting  such  substi- 
tution, the  court  of  appeals  is  entitled  to  review  the  action,  and 
question  the  grounds  of  the  proceeding  of  the  court  below,  only 
where  it  has  made  an  order  clearly  beyond  the  jurisdiction  con- 
ferred upon  it  by  the  statute.  June,  1885,  Ci.  App. ,  Hayes  v. 
Davidson,  vii.  46 ;  rev'g.  S.  C.  {Supm.  Ct.  1st  Dep>t.,  Oct.  1884), 
vi.  377. 

The  application.  On  application  for  substitution  of  indemni- 
tors in  the  place  of  sheriff  in  action  against  him,  it  must  affirma- 
tively appear  that  the  bond  or  bonds  were  executed  and  deliv- 
ered before  the  commencement  of  the  action  ;  and  unless  it  does, 
an  order  directing  substitution  cannot  be  made.  Id. 
Id.  Plaintiff  in  an  action  against  a  sheriff  cannot  object  that 
no  notice  of  an  application  by  his  indemnitors  to  be  substituted 
in  his  place  was  given  the  sheriff.  Jan,  1883,  Ct.  of  App.,  Hess- 
berg  V.  Kiley,  iii.  165. 

Id. ;  additional  security.   The  requiring  of  additional  security 

on  an  application  by  indemnitors  to  be  substituted  in  the  place 

*  Reversed,  on  other  grounds,  vii.  46. 
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of  the  sheriff  in  an  action  against  him,  is  discretionary  with  the 
court  ordering  the  substitution.     Id. 

Indemnitor's  liability.    A  levy  made  by  a  sheriff  includes  the 

consequences  which  follow  it ;  and  where  the  sheriff  ejected  and 
kept  one  out  of  his  premises,  that  act  is  included,  and  his  in- 
demnitors are  liable  therefor.    /(/.  . 

See  Akkest  ;  Attachment  ;  Bail  ;  Contempt  ;  Escape  ;  Execction  ; 
Pleading  ;  REPiiEviN. 

SLANDER. 

It  is  actionable  per  se  to  ssy  of  a  person,  "Those  people  up-stairs 
keep  a  whore-house  ;"  and  an  allegation  in  the  complaint  that 
the  words  were  spoken  concerning  the  plaintiff  will  admit  proof 
that  the  plaintiff  was  one  of  "those  people  up-stairs."  May, 
1885,  N.  Y.  Super.  Ct,  Cook  v.  Eief,  viii.  133. 
See  Bill  of  Pakticxjlaks  ;  Husband  and  Wife  ;  Pleading. 

SPECIFIC  PERFORMANCE. 

When  ordered.  When  owner  of  real  proptery  may  be  compelled  to 
perform  contract  of  his  grantor  to  convey.  Jmie,  1882,  N.  Y. 
a  P.  Equity  T.,  ii.  204. 

The  specific  performance  of  a  contract  to  purchase  real  prop- 
erty will  not  be  ordered  where  the  plaintiff's  title  thereto  is  de- 
rived from  a  purchase  under  foreclosure  in  an  action  in  which 
several  necessary  defendants  who  did  not  appear  were  served  by 
publication  under  an  order  void  because  made  at  special  term. 
April,  1883,  N.  Y.  C.  P.,  Crosby  v.  Thedford,  vii.  245, 

When  action  lies.  An  action  to  compel  the  specific  performance 
of  a  contract  for  the  sale  of  real  property  affects  the  title  to 
lands.  April,  1885,  Supm.  Ct.  Kings  Co.  Sp.  T.,  Hein  v.  Barne- 
gat  &  Long  Branch  Improve.  Co.,  vii.  222. 

Judgment.  Instance  of  a  judgment  requiring  specific  performance 
of  a  parol  contract  to  convey  land,  held  not  erroneous.  April, 
1882,  Supm.  Ct.  1st  Dept.,  Sherman  v.  Scott,  ii.  367. 

See  COBPOBATION. 

SaUATTER. 

Who  is.  One  taking  possession  of  real  property  without  the  con- 
sent of  the  one  in  possession,  under  a  tax  deed  thereafter  de- 
clared void,  is  a  squatter.  June,  1886,  Supm.  Ct.  5ih  DepL, 
O'Donnell  v.  Mclntyre^  ix.  370. 

See  SuMMABY  Proceedings. 
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STARE  DECISIS. 

Kule  as  to.  Rule  as  to  following  decision  of  appellate  court,  stated. 
Aug.  1885,  Supm.  Ct.  Ulster  Co.  Sp.  T.,  Overheiser  v.  Morehouse, 
viii.  11. 

See  FoKMER  Adjudication. 

STATE  WRIT. 
See  Habeas  Coepus  ;  Mandamus  ;  Prohibition, 

STATUTE. 

Construction  of.  Where  meaning  of '*  statute"  or  any  words  in 
it,  is  obscure  and  doubtful,  it  should  be  construed  according  to 
the  intention  of  the  legislature,  even  though  they  be  contrary  to 
its  letter,  and  in  such  manner  as  will  not  suffer  it  to  be  eluded. 
Jan.  1885,  If.  K  C.  Ct.,  Mallory  v.  Allen,  vii.  287. 

Statutes,  where  in  derogation  of  the  common  law,  are  to  be 

strictly  construed  ;  and  if  capable  of  two  interpretations  that  it 
is  to  be  adopted  which  most  nearly  conforms  to  the  rules  of 
common  law  and  encroaches  the  least  upon  individual  rights. 
Jan.  1885,  Ct.  App.,  Hayes  v.  Davidson,  vii.  46;  rev'g  S.  C. 
(Supm.  Ct.  1st  Dept.,  Oct.  1884),  vi.  377. 

. A  long  and  uninterrupted  practice  under  a  statute  is  regarded 

as  good  evidence  of  its  construction.  1883,  Surr.  Ct.  Westc. 
Co.,  In  re  Orser,  iv.  129. 

A  mere  change  of  phraseology  in  the  revision  of  a  statute  should 

not  be  deemed  or  construed  a  change  in  the  law,  unless  that  it 
clearly  appears  that  such  was  the  intention  of  the  legislature.  Id. 

A  statute  must  be  construed  as  strictly  limited  to  the  immedi- 
ate object  thereof,  and  as  following  the  general  princii^les  of 
law.  June,  1886,  Surr.  Ct.  If.  V.  Co.,  Estate  of  Hamersley,  ix. 
293. 

In  ponstruing  statute  the  letter  may  be  disregarded  in  a  given 

case  in  order  to  attain  the  ends  of  justice.  Nov.  1884,  If.  Y. 
Super.  Ct.,  Engle  v.  Fischer,  vi.  307. 

Conflicting  sections  of  Code  of  Civil  Procedure  should  receive 

a  construction  which  will,  if  possible,  harmonize ;  and  general 
language  should  not  receive  such  a  literal  construction  as  will 
nullify  other  provisions  applicable  to  special  cases.  May,  1884, 
Supm.  Ct.  Ulster  Co.  Sp.  T.,  Hotaling  v.  McKenzde,  vii.  320. 

Repeal.  Repeal  of  statute  by  implication  must  rest  upon  clear  and 
definite  grounds.  It  must  be  the  necessary  solution  of  an  incon- 
sistency not  otherwise  solvable.  June,  1882,  Ct.  App.,  Estate  of 
Curser,  ii.  411. 
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Statutory  proceedings.  Statutory  proceedings  must  conform  to 
the  statute  providing  for  them,  and  when  they  fail  to  do  so  the 
court  does  not  acquire  jurisdiction.  March,  1883,  Supm.  Ct.  1st 
Bept.,  1,1  re  Pyrolusite  Manganese  Co.,  iii.  270. 

Particular  laws ;  revised  statutes.  2  E.  S.  448,  section  49,  con- 
Btrued.  May,  1883,  N.  Y.  Super.  Ct.,  Titus  v.  Fairchild,  iv.  418. 

• Id.    2  E.  S.  part  3,  chap.  8,  tit.  3,  art.  1,  §  9,  was  repealed  by 

implication  by  the  Code  of  Civil  Procedure.  March,  1882,  N. 
Y.  Siqyer.  Ct.,  Greene  «.  N.  Y.  Central  &  Hudson  Eiver  E .  E. 
Co.,  ii.  427. 

Laws  1874.  Laws  of  1874,  chapter  192,  is  not  a  special  statu- 
tory provision  relating  to  the  fees  of  the  sheriff  of  the  city  and 
county  of  New  York,  and  so  far  as  it  relates  to  fees  of  officers 

I  other  than  the  sheriff,— e.^^.,  referees,— it  is  modified  by  Code 
of  Civil  Procedure,  section  3297,  April,  1881,  Supm.  Ct.  N.  Y. 
Co.  Sp.  T.,  Maher  v.  O'Connor,  i.  158. 

• Id.    Laws  of  1874,  chapter  585,  as  amended  by  Laws  of  1875, 

chapter  472,  reviewed.  December,  1881,  Supm.  Ct.  Kings  Co.  Sp. 
T.,  Negus  V.  City  of  Brooklyn,  i.  471. 

Id.    Laws  of  1869,  chapter  568,  section  1,  as  amended  by  Laws 

of  1854,  chapter  192,  and  Laws  of  1869,  chapter  569,  section  2, 
have  not  been  repealed  and  are  stiU  in  force.    May,  1881,  N.  Y. 
C.  P.,  Lockwood  V.  Fox,  i.  407. 
—  See  Code  CrviL  Peocduee  ;  Code  Pboceduke. 

STATUTE  OF  FRATTDS. 

See  CONTBACTS  ;  FbaUDS  ;  FRAUDtrLENT  CONVEXANCES. 

STATUTE  OF  LIMITATIONS. 

See  Limitations  to  Action. 

STAY. 

See  Appeal  ;  BiLii  op  Paeticdlaks  ;  Costs  ;  Injunction  ;  Motion  ; 

Pleading. 

STENOGRAPHER. 

Pajring  for.  When  order  requiring  parties  to  action  to  pay  for  copy 
of  stenographer's  minutes  lor  use  of  court  may  be  made.  May, 
1886,  N.  Y.  Super.  Ct.  Sp.  T.,  Abendroth  v.  Manhattan  E.  E. 
Co.,  ix.  406. 

See  Costs  ;  Evidence. 

STIPULATION. 
Relief  £roni.    The  court  has  power  in  a  proper  case  to  relieve  a 
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client  from  his  attorney's  stipulation.  Instance.  June,  1883, 
JV^.  Y.  Super.  Ct,  Metropolitan  Concert  Garden  Co.  v.  Abbey,  v. 
26. 

Power  of  attorney.  Qucere,  whetber  an  attorney  can  bind  his 
client  by  a  stipulation  that  judgment  may  be  entered  in  one 
action  in  case  the  defaults  in  other  action  are  not  opened  with- 
out his  express  assent  or  authority  ?  Ju7ie,  1883,  N.  Y.  Super.  Ct., 
Metropolitan  Concert  Garden  Co.  v.  Abbey,  v.  26. 

See  Attobney  and  CiiiENT  ;  Contempt  ;  Evidence  ;  Examin- 
ation BEFOKE  TbIAIi. 

STOLEN  GOODS. 

Possession  of  stolen  goods  received  without  knowledge  that  they 
were  stolen  is  not  a  crime.  May,  1883,  N.  Y.  Super.  Ct.,  Canada 
Steamship  Co.  v.  Sinclair,  iii.  284. 

SUBMISSION  OF  CONTROVERSY. 

Affidavit  on.  Affidavit  on  the  submission  of  controversy  that  the 
controversy  is  real  and  the  submission  made  in  good  faith,  &c., 
must  be  made  by  One  of  the  parties,  and  cannot  be  made  by  an 
attorney  for  one  of  them.  March,  1884,  Ct.  -4jip,,  Blumfield  ti. 
Ketcham,  v.  407. 

Court  confined  to  statement.  In  determining  controversies  sub- 
mitted on  an  agreed  case,  the  court  is  confined  to  the  facts  agreed 
u{)cn,  and  cannot  make  any  inference,  or  in  any  way  depart 
from  or  go  beyond  the  statement  presented.  April,  1885,  N. 
Y.  a  p.,  Crosby  v.  Thedford,  vii.  245. 

Observance  of  legal  forms  required.  Where  a  controversy  submit- 
ted to  the  court  afifects  other  property  than  that  involved,  the 
court  will  be  very  careful  to  require  the  observance  of  all  legal 
forms  intended  to  guard  against  the  submission  of  other  than 
real  controversies  in  good  faith.  March,  1884,  Ct.  App. ,  Blum- 
field  V.  Ketcham,  v.  407. 

SUBPOENA. 

Duces  tecum.  A  party  examined  before  trial  may  be  required  by 
subpoena  duces  tecum  to  produce  books  and  papers  for  the  pur- 
pose of  refreshing  his  memory.  Feb.  1881,  N.  Y.  Mar.  Ct.  Sp. 
T.,  Black  V.  Curry,  i.  193. 

A  former  attorney  for  a  party  to  an  action  or  proceeding,  who 

is  required  by  subpoena  duces  tecum  to  produce  papers  in  his 
possession  received  by  him  from  his  client  in  the  course  of  his 
professional  employment,  should  produce  the  same  to  the  court, 
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and  submit  to  it  the  qtiestion  as  to  what  disposition  should  be 
made  of  them.  June,  1885,  Surr.  Ct.  iV.  F.  Co.,  Estate  of  Hoyt, 
vii.  374. 

Officers  of  corporation,  not  parties  to  action,  may  at  common 

law  be  compelled  to  produce  books  and  papers  by  subpoena 
duces  tecuM.  Feb.  1883,  U.  S.  Circuit  Ct.  Southern  Dist.  of  N.  Y., 
Werthetm  v.  Continental  Railway  &  Trust  Co.,  iii.  371. 

ExMbiting  papers  under.  Witness  not  required  to  exhibit  books, 
&c.  producea  pursuant  to  a  subpoena  duces  tecum  to  parties  sub- 
poenaing him  in  the  absence  of  declared  intention  to  offer  them 
in  good  faith  in  evidence.  June,  1886,  N.  Y.  C.  P.,  McCall  v. 
Moschcowitz,  x.  107. 

Jn  action  in  foreign  court.  A  subpoena  cannot  issue  for  the  taiing 
of  the  testimony  of  a  witness  to  be  used  in  an  action  pending  in 
£.  court  of  a  foireign  country  where  no  commission  has  been 
i:sued  or  other  proceeding  taken  in  such  court  for  the  obtain- 
ing of  the  testimony,  notwithstanding  it  proves  that  it  may  be 
taken  in  evidence.  Section  917  of  the  Code  of  Civil  Procedure 
does  not  authorize  the  granting  of  such  a  subpoena  in  an  action 
or  proceeding  in  a  court  of  a  foreign  country.  March,  1886, 
Supm.  Ct.  N.  Y.  (./o.  Sp.  T.,  la  re  Savin,  ix.  175. 
See  ScPPIiEMENTAKY  Pkoceedings. 

'       SUCCESSOR  IN  INTEREST. 
See  ABATEMENf  AND  REvivAii ;  Parties  to  Action. 

SUMMARY  PROCEEDINGS. 

When  lie.  Summary  proceedings  may  be  maintained  to  remove  one 
entering  upon  real  property  under  a  claim  of  legal  title,  as  an 
intruder  or  squatter,  where  he  enters  without  the  consent  of  the 
one  in  possession,  and  his  deed  is  afterwards  declared  void. 
June,  1886,  Supm.  Ct.  5th  Dept.,  O'Donnel  v.  Mclntyre,  ix.  370. 

-r —  A  landlord  cannot  enforce  his  right  of  re-entry  under  Laws  of 
1873,  chapter  583,  section  1,  by  summary  proceedings  ;  his  rem- 
edy is  an  action  of  ejectment.  June,  1882,  JV.  F.  C,  P.,  Shaw  v. 
McCarty,  ii.  23. 

Where  summary  proceedings  ate  instituted  on  the  ground  that 

the  tenant  uses  the  premises  for  an  illegal  trade,  manufacture  or 
business,  if  the  violation  of  the  law  has  ceased  prior  to  the  appli- 
cation for  the  warrant,  the  tenant  cannot  be  removed.     Id. 

Procedure.  Provisions  as  to  actions  before  justices  of  the  peace 
apply  to  summary  proceedin'gs  before  him,  except  when  other- 
wise provided  by  statute.  April,  1882,  Supm.  Ct.  4:th  Dept.,  Peo- 
ple ex  rel.  White  v.  Loomis,  ii.  278.  • 
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Compelling  justice  to  entertain.  When  mandamus  will  not  issue 
to  compel  a  justice  to  entertain  summary  proceedings.  Oct.  1882, 
Supm.  Ct.  1st  DepL,  People  ex  rel.  Cavanagh  v.  McAdam,  ii.  396. 

Petition.  "When  petition  in  summary  proceedings  is  verified,  and 
the  verification  is  signed,  omission  to  sign  the  petition  itself  is 
not  a  jurisdictional  defect.  Aug.  1881,  Supm.  Ct.  Steuben  Co.  Sp. 
T.,  Chadwick  v.  Spargur,  i,  422. 

—  The  allegation  of  service  of  notice  to  quit,  in  petition  in  sum- 
mary proceedings,  is  insufficient  if  it  does  not  allege  that  the 
notice  was  served  by  delivering  a  c.opy  and  showing  the  origi- 
nal.    April,  1885,   Co.  Ct.  Orleans  Co.,  Posson  v.  Dean,  vui.  177. 

Defense.  Plea  by  tenant  ia  summary  proceedings  must  be  by  veri- 
fied answer  ;  counter  affidavit  is  not  a  valid  plea,  and  does  not 
create  an  issue,  nor  entitle  the  party  to  trial.  Jan.  1882,  N.  Y. 
3Iar.  Ct.  Chamb. ,  Yeulin  v.  Meade,  i.  446. 

Where  a  justice  has  jurisdiction  of  summary  proceedings,  the 

remedy  of  the  tenant  is  to  appear  before  the  officer  and  either 
deny  the  tacts  set  forth  in  the  petition,  or  move  for  the  dis- 
missal of  the  proceedings.  Mat/,  1882,  Supm.  Ct.  1st  Dept.,  Peo- 
ple ex  rel.  Browne  v.  McAdam,  ii.  52. 

A  tenant  cannot,  in  summary  proceedings,   deny  his  landlord's 

title,  June,  1884,  Supm.  Ct.  Oneida  Co.  Sp.  T.,  Barnes  v.  Gil- 
more,  vi.  286. 

Note  on  defense  in  summary  proceedings,    i.  446. 

Trial ;  proof.  Where  the  answer  in  summary  proceedings  denies 
the  service  of  notice  to  quit,  the  petitioner  must  show  that 
proper  service  thereof  has  been  made.  April,  1885,  Co.  Ct.  Or- 
leans Co.,  Posson  V,  Dean,  viii.  177. 

Adjournment.    Where,  at  the  close  of  the  evidence  on  a  trial 

in  summary  proceedings,  the  justice  adjourned  for  the  purpose 
of  decision. — Held,  that  the  adjournment  was  unauthorized,  and 
operated  as  a  discontinuance.  May,  1885,  N.  Y.  Super.  Ct.  Sp.  T., 
Kiernan  v.  Reming,  vii.  311. 

Id.    A  justice  has  no  power  to  adjourn  summary  proceedings, 

except  for  the  purpose  of  enabling  a  party  to  procure  his  neces- 
sary witnesses.     Id. 

Judgment.  The  provision  of  the  statute  giving  a  justice  of  the 
peace  four  days  in  which  to  render  judgment  applies  to  sum- 
mary procedings.  April,  1882,  Supm.  Ct.  Ath  Dept.,  People  ex  rel. 
White  V.  Loomis,  ii.  278. 

In  summary  proceedings  to  dispossess  a  tenant  for  non-pay- 
ment of  rent,  a  justice  can  only  render  judgment  awarding  to 
the  petitioner  the  delivery  of  the  possession  of  the  property 
and  the  costs  of  the  proceedings  ;  but  an  award  by  him  of 
damages  is  not  fatal  to  the  judgment  and  may  be  corrected  on 
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appeal.    April,  1885.  Co.  Ct.  Orleans  Co,,  Posson  v.  Dean.  viii. 

As  res  adjudicata.  A  denial  by  a  justice  of  a  motion  to  dis- 
miss summary  proceedings  on  the  ground  that  it  did  not  appear 
that  the  relation  of  landlord  and  tenant  existed  between  the 
parties,  or  that  the  notice  to  quit  had  been  given,  is  not  con- 

t"'T-,?«o  c*^'^"^  ^''^'^°"  °^  *^^«^««  ^Von  the  merits. 
March,  1882^«,m.  a.  N.  Y.  Co.  Sp.  T.,  People  ..  rel.  Cook  .. 
Jiarker,  i.  444. 

Id.  An  adjudication  in  summary  proceedings  as  to  the  valid- 
ity  of  a  deed  would  not  be  res  adjudicata  and  a  bar  to  an  action 
m  equity  brought  by  the  tenant  against  the  landlord  to  set 
aside  the  deed.  June,  1884.  Sapm.  Ct.  Oneida  Co.  Sp.  T.,  Barnes 
V.  Gilmore,  vi.  286. 

Costs.  Instance  of  a  case  in  which  an  allowance  of  S45  costs  in 
summary  proceedings  in  a  justice's  court,  in  a  case  of  forcible 
entry  and  detainer,  was  not  excessive.  Nov.  1883,  Co.  Ct 
Alleghany  Co.,  Lewis  v.  Hoffman,  v.  141. 

Appeal.  ^  Costs  granted  in  final  order  in  summary  proceedings 
in  justices  court  must  be  paid  to  perfect  appeal.    Id 
^nrhi.^"'*'  """"  ^IT"^  ^'^"^  ^^"^  °"^"^  ^  «^°^^^^  proceedings 
jy.  X.  G.  r.  iip.  I.,  Everal  w.Lossen,  vii.  112 
Warrant.    A  justice,  other  than  the  one  before  whom  the  precept 
in  summary  proceedings  is  returnable,  has  no  jurisdidiction  to 
issue  a  wairant.     May,  1885,  N.  Y.  Super.  Q.  Sp.  T.,  Kieman  v 
Kemmg,  vii.  311, 

Appeal.    An  appeal  lies  in  summary  proceedings  from  the  general 
term  of  tne  marine  court  to  that  of  the  court  of  common  pleas 
June,  1882,  iV,  Y  C  P.,  Shaw  v.  McCarty,  ii.  23 
«       Id.  If  there  is  any  error  in  summary  proceedings  to  recover 
po  session  of  real  property  before  a  justice  who  has  jurisdiction 
in  tern,  or  m  nis  decision,  it  can  be  corrected  only  upon  appeal,       ■ 
and.  If  his  decision  should  be  ultimately  reversed,  the  tenant's 
remedy  under  the  Code  is  by  an  action  for  damages.  Sept.  1883 
JSr.  Y.  Siqyer.  Ct.  Sp.  T.,  BroadweU  v.  Holcombe,  iv  159 
An  appeal  cannot  be  taken  from  an  order  in  summary  proceed- 

fi^  ""r^"^^  l^^f  ^  ^°^  ^^^""^'^  ^°  *^^  justice's  docket.     Nov. 
laad,  to.  a.  Alleghany  Co.,  Lewis  v.  Hoffman,  v  141 

Wnt  of.prohibition.    A  writ  of  prohibition  will  not  lie  to  restrain 
summaiy  proceedings  where  justice  has  jurisdiction.  May,  1882 

^Ti  ?««o'  f  ^''  ^"°P^'  ^^  '''^'  ^^^^^^  ^-  ^«^d«^.  ^^-  396  ;' 
March,  1S%2  Supm.  Ct.  N.  Y  Co.  Sp.  T.,  People  ex  rel.  Cook  . 
Barker,  i.  444. 

Injunction.    An  injunction  should  not  be  granted  to  stay  summary 
Voii.  X.— 38.  •' 
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proceedings  unless  the  necessity  for  and  right  to  it  are  very 
clearly  established.  March,  1882,  Supm.  Ct.  1st  JDept.,  Cassell  v. 
Fiske.  ii.  94. 

If  a  final  order  in  summary  proceedings  is  made  without  juris- 
diction, the  remedy  is  to  enjoin  the  issuing  of  a  warrant  by  in- 
junction. March,  1882,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  People  ex 
rel.  Cook  v.  Barker,  i.  444 ;  May,  1885,  N.  Y.  Super.  Ct.  Sp.  T., 
Kiernan  v.  Keming,  vii.  311, 

An  injunction  may  be  granted  in  summary  procedings  before 

final  order,  only  where  it  would  issue  to  stay  proceedings  in  an 
action  of  ejectment.  Aug.  1881,  Supm.  Ct.  Steuben  Co.  Sp.  T., 
Chadwick  v.  Spargur,  i.  422  ;  Sept.  1883,  N.  Y.  Super.  Ct.  Sp.  T., 
Broadwell  v.  Holcombe,  iv.  159. 

Summary  proceedings  will  not  be  enjoined  where  the  questions 

involved  can  be  determined  at  law,  or  where  the  grounds  relied 
upon  for  an  injunction  would  be  equally  available  as  a  defense 
to  the  action.     Id. 

If  questions  raised  by  the  answer  of  a  tenant  in  summary  pro- 
ceed mgs  are  within  the  jurisdiction  of  the  justice  to  decide,  the 
correctness  of  his  decision  must  be  reviewed  by  appeal.  In 
summary  proceedings  an  injunction  cannot  issue  as  long  as  the 
justice  proceeds  within  his  jurisdiction,  however  harsh  may  be 
the  effect  of  the  statute  ujaonthe  rights  of  the  tenant ;  but  an 
injunction  may  be  granted  where  the  justice  goes  beyond  his 
jurisdiction,  either  in  taking  cognizance  of,  or  while  acting  in, 
the  proceedings,  or,  i'  seems,  where  the  tenant  has  equities  which 
the  justice  cannot  protect.    Id. 

The  court  has  no  power  to  grant  an  injunction  to  stay  the 

execution  of  a  warrant  in  summary  proceedings  in  case  of  a 
tenant  holding  over,  or  of  forcible  entry  and  detainer,  pending  an 
appeal  from  the  judgment  therein,  except  where  there  are 
allegations  of  fraud  or  collusion  in  the  proceedings,  or  the 
magistrate  has  no  jurisdiction.  Oct.  1882,  N.  Y.  C.  P.  Sp.  T., 
Koster  v.  Van  Shaick,  ii.  336. 

Instance  of  an  action  to  procure  an  injunction  restraining  the 

issuing  of  a  warrant  in  summary  proceedings  occurs  before  the 
justice  when  legal  and  within  his  jurisdiction  to  decide,  and  that 
the  New  York  superior  court  had  no  supervisory  power  over  his 
judgment,  or  to  review  it  or  supersede  its  execution  in  such 
suit.  Sept.  1883,  N-  Y.  Super.  Ct.  Sp.  T.,  Broadwell  v.  Holcombe, 
iv.  159. 

- —  Note  on  inj unction  on  summary  proceedings,  i.  425. 

SUMMONS. 
Contents.    Where  a  proceeding  to  foreclose  a  mechanic's  lien  was 
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commenced  by  a  notice  setting  forth  the  finding  of  a  lien,  a  des- 
cription of  the  property  covered  thereby,  and  the  judgment 
sought,  and  also  containing  all  that  the  Code  requires  to  be 
contained  in  a  Biimmona,- Held,  that  this  notice  could  be 
regarded  as  a  summons,  and  its  service  gave  the  court  jurisdic- 
tion ;  that  it  was  not  invalidated  by  the  unnecessary  matters 
contained  therein.  Mot/,  1886,  Sup7n.  Gt.  M  Dept,  Welde  v. 
Henderson,  x.  214. 
Name  of  party.  Where  the  title  of  an  action  in  a  summons  did  not 
contain  the  given  names  of  two  of  the  defendants  whose  sur- 
names were  given,— ^e/rf,  defective  and  irregular,  for  the  reason 
that  the  Code  requires  that  the  summons  shall  contain  the 
names  of  the  parties,  or  so  much  of  his  or  her  name  as  is  known, 
adding  in  that  case  a  description  identifying  the  person  intended.' 
In  such  case  the  word  "  Mrs."  prefixed  to  the  name  of  the 
husband,  followed  by  the  description,  "his  wife,"  is  sufScient. 
March,  1881,  Supm.  Ct.  1st  Dept,  Weil  v.  Martin,  i.  133. 

Instance  of  an  action  against  a  firm  in  which  it  was  held  that 

the  court  could  amend  summons  by  inserting  the  names  of  the 
copartners  in  place  of  a  corporate  name  under  which  they  did 
business.  Oct  1883,  N.  Y.  G.  Gt  Sp.  T.,  Skroog  v.  N.  Y.  Novelty 
Co.,  iv.  44. 
Designating  the  ChristiaA  name  of  party  by  initials  is  irregu- 
larity which  may  be  waived.    Nov.  1882,  JV.  F.  Super.  Gt,  Grant 
V.  Birdsall,  ii.  422. 
— —  May  be  amended    after  default    in  answering    by    inserting 
defendant's  true  name,     April,  1886,  Supm.   Gt  Oneida  Go.  Sp. 
T. ,  Farmer's  National  Bank  v.  Williams,  ix.  212. 
In  action  for  divorce.    Where  original  summons  in  an  action  for 
divorce  had  indorsed  on  the  face  thereof  a  notice  of  what  the 
action  was  brought  for,  but  the  copy  summons  served  did  not 
have  such  notice  thereon, — Held,  that  the  omission  did  not  ren- 
der the  summons  a  nullity,  but  the  court  could  allow  an  amend- 
ment thereof.     June,  1886,  Supm.  Gt.  N.  Y.  Go.  Sp.  T.,  Sears  v. 
Sears,  ix.  432. 
In  action  for  penalty.    Summons  in  action  for  penalty  given  by 
city  ordinance  must  have  a  reference  to  the  ordinance  indorsed 
upon  it  which  will  enable  the  party  served  with  the  summons 
to  turn  to  the  ordinance  and  determine  for  what  oflfense  he  is 
sued,  and  what  penalty  he  has  incurred,  if  complaint  is  not 
served  with  it.    Feb.  1882,  N.  Y.  G.  P.,  Mayor  v.  Eisler,  ii. 
125. 

The  indorsement  of  a  summons  served  without  a  complaint  in 

an  action  for  penalty  should  contain  such  a  description  of  the 
statute  as  will  identify  it  with  reasonable  certainty,  and  also 
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specify  the  sections  if  penalties  or  forfeitures  are  given  in  dif- 
ferent sections  for  di£ferent  acts  or  omissions.  1884,  Co.  Ct. 
Schen.  Co.,  Young  v.  Gregg,  ix.  262. 

■ The  requirement  of  Code  of  Civil  Procedure  that  there  should 

be,  on  a  summons  served  without  a  complaint  in  an  action  for  a 
penalty  or  forfeiture,  an  indorsement  referring  to  the  statute  pur- 
suant to  which  the  action  is  brought,  applies  only  to  actions  by 
.  private  persons  and  not  to  an  action  brought  by  an  officer  in  his 
official  capacity.  1886,  Supm.  Ct.  Onondaga  Co.  Sp.  T.,  Town- 
send  V.  Hopkins,  ix.  257. 

Object  of  indorsement  on  summons  in  action  to  recover  penalty 

or  forfeiture.     Id. 

Absence  of  such  indorsement  is  waived  by  general  notice  of  ap- 
pearance.    Id. 

Where  indorsement  is  insufficient,  a  justice  of  the  peace  does 

not  acquire  jurisdiction  of  an  action  for  i^enalties.  Instance  of 
such  a  case.     1884,  Co.  Ct.  Schen.  Co.,  Young  v.  Gregg,  ix.  262. 

Signature  to.  Attorney's  signature  to  summons  may  be  printed. 
Feb.  1882,  K  Y.  C.  P.,  Mayor  v.  Eisler,  ii.  125. 

SXJPERIOR  CITY  COURTS. 

Jurisdiction  of.  The  superior  court  of  the  city  of  New  York  has  no 
jurisdiction  over  a  foreign  corporation  in  a  suit  against  it  by  a 
non-resident,  and  the  objection  to  its  jurisdiction  may  be  taken 
at  any  time,  and  although  not  set  up  in  the  answer.  Jan.  1883, 
Super.  Ct.  Sp.  T.,  Brooks  v.  Mexican  Nat.  Const'n  Co.,  iii.  36. 

The  provision  of  the  Code  of  Civil  Procedure  that  the  jurisdic- 
tion of  a  superior  city  court  must  be  presumed  means  merely 
that,  in  a  case  in  which  the  supreme  court  has  jurisdiction,  if 
the  non-existence  of  these  facts  is  not  set  up  in  the  answer,  the 
court  will  presume  that  they  do  exist.     Id. 

Objection  to  want  of  jurisdiction  of  a  superior  city  court  is  not 

waived  unless  taken  by  answer,  and  that,  although  the  complaint 
contains  an  averment  supporting  it.  June,  1886,  iV.  Y.  C.  P., 
McLeon  v.  St.  Paul  &  Chicago  E.  K.  Co.,  ix.  394. 

Injunction,  ^x  parte  injunction  in  action  in  New  York  superior 
court  may  be  granted  by  judge  of  New  York  court  of  common 
pleas.  Feb.  1885,  N.  Y.  Super.  Ct.  Sp.  r.,Eoosevelt  t?.  Edson, 
Tii-  5, 

SUPPLEMENTAL  PLEADINGS. 

See   PliEADING. 
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SXTPPLEMENTARY  PROCEEDINGS. 

In  general ;  nature.  Proceedings  supplementary  to  execution  are 
special  proceedings.  Jan.  1882,  N.  T.  Super.  Ct,  Fisk  v.  Twigg, 
V.  41. 

' Object.    Supplementary  proceedings  are  designed  to  furnish  a 

simple  and  ready  substitute  for  the  old  equity  proceeding  in  dis- 
covering and  applying  the  property  of  a  debtor  which  cannot 
otherwise  be  reached  for  the  payment  of  his  debts.  Oct: 
1885,  Supm.  a.  Oneida  Co.  Sp.  T.,  and  Nov.  1885,  Supm.  Ct.  Hh 
Dept.,  Joyce  v  Spafard,  is.  342. 

Law  governing.  Where  the  right  to  examine  a  debtor  in  pro- 
ceedings supplementary  to  execution  accrued  prior  to  September 
1,  1880,  the  provisions  of  the  Code  of  Procedure  applicable 
thereto,  govern.  March,  1881,  Supm.  Ct.  1st  Dept.,  Bean  v.  Ton- 
neUe,  i.  33. 

Jurisdiction.  Jurisdiction  of  the  supreme  court,  the  court  of  com- 
mon pleas,  and  the  New  York  marine  court  in  suppJementary 
proceedings,  stated.  Ma;^,  1881,  Supm.  Ct.  \st  Dept ,  Baldwin  v. 
Perry,  i.  118  ;  reversing  S.  C.  {Supm.  Ct.  N.  Y.  Co.  Chamb.,  March, 
1881),  i.  32.  * 

The  supreme  court  in  the  first  department  has  jurisdiction  in 

supplementary  proceediags.     Id. 

• A  justice  of  the  supreme  court  in  the  first  department  has  juris- 
diction to  grant  a  motion  made  by  a  judgment  creditor  in 
supplementary  proceedings  for  costs  and  disbursements,  and 
that  they  be  paid  out  of  the  funds  in  the  hands  of  a  receiver. 

The  phrase  "judge  of  the  court,"  is  used  in  provisions  of  the 

Code  as  to  supplementary  proceedings  in  its  general  sense  and 
without  regard  to  whether  the  judge's  title  is  technically  that  of 
"  judge  "  or  "  justice. "    Id. 

• The  court  in  which  a  judgment  was  recovered,  and  out  of  which 

execution  thereon  was  issued,  may,  on  vacating  an  order  setting 
aside  an  order  for  the  examination  of  the  judgment  debtor  in 
supplementary  proceedings,  direct  the  judgment  debtor  to 
appear  for  examination  under  the  original  order  on  a  day 
named.  Oct.  1885,  Supm.  Ct.  Oneida  Co.  Sp.  T. ,  and  Nov.  1885, 
Supm.  Ct.  Mh  Dept.,  Joyce  v.  Spafard,  ix.  342. 

When  may  be  maintained ;  by  attorney.  An  attorney's  lien  upon 
a  judgment  recovered  by  him  may  be  enforced  by  supplemen- 
tary proceedings.  Feb.  1884,  N.  Y.  C.  Ct.  Sp.  T.,  Merchant  v. 
Sessions,  v.  24. 

After  ten  years.  An  order  in  supplementary  proceedings  may, 

Uiider  section  2435  Code,  be  granted  after  the  return  unsatisfied 
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of  a  second  execution  duly  issued  on  the  judgment,  though  such 
order  is  granted  more  than  ten  years  after  the  return  of  the  first 
execution.     Nov.  1S85,  N.  Y.  Super.  Ct.,  Levy  v.  Kirby,  vii.  98. 

Joint  debtors.  Partner  not  served  with  summons  may  be  ex- 
amined as  to  partnership  property  on  judgment  entered  against 
coi^artners  jointly.  Jan.  1883,  N.  Y.  Mar.  Ct.,  Perkins  v.  Ken- 
dall, iii.  240. 

Judgment  for  costs.    Proceedings  supplementary  to  execution 

may  be  maintained  upon  a  judgment  for  costs  recovered  against 
the  plaintiff  in  an  action.  June,  1883,  Sujjm.  Ct.  Onondaga  Co. 
Sp.  T.,  Davis  v.  Jones,  viii.  43  ;  March,  1881,  Supm.  Ct.  \st  Dept., 
Bean  v.  Tonnelle,  i.  33. 

Proof;  issue  of  execution.  Order  for  examination  in  supple- 
mentary proceedings  should  be  vacated  where  execution  was  not 
issued  out  of  proper  court.  Bee.  1884,  N.  Y.  C.  P.  Chamb.,  Gray 
V.  Leiben,  viii.  48. 

' Id.     Where  it  appears  that  the  judgment  was  recovered  in  the 

supreme  court,  and  it  is  alleged  that  an  execution  was  "duly 
issued  upon  said  judgment  and  delivered  to  the  sheriff,"  etc., — 
Held,  that  it  suflBlciently  appeared  that  the  execution  was  issued 
out  of  a  court  of  record.  Oct.  1885,  Supm.  Ct.  Oneida  Co.  Sj).  T., 
and  Nov.  1885,  Supm.  Ct.  4:th  Dept.,  Joyce  v.  Spafard,  ix.  342. 

— —  Id. ;  return  of  execution.  Beturn  by  the  sheriff  of  an  execu- 
tion to  the  effect  that  he  has  collected  nothing  thereunder,  and 
has  found  no  personal  property,  but  that  he  has  levied  upon 
and  advertised  certain  real  property,  is  a  sufScient  return  unsat- 
isfied to  support  an  order  for  the  defendant's  examination  in 
supplementary  proceedings.  May,  1885,  N.  Y.  Supei:  Ct, 
Forbes  v.  Spaulding,  viii.  135. 

Id.     "Where  it  appears  from  an  affidavit  to  examine  a  judgment 

debtor  in  supplementary  proceedings,  that  more  than  sixty  days 
have  elapsed  since  the  issuing  of  execution,  and  that  the  judg- 
ment is  wholly  unpaid,  it  will  be  presumed  that  the  execution 
has  been  returned.  March,  1881,  Supm.  Ct.  1st  Dept.,  Bean  v. 
Tonnelle,  i.  33. 

Third  person.  Proof  that  a  third  party  is  indebted  to  a  judg- 
ment debtor  for  rent  thereafter  to  become  due,  is  sufficient 
proof  of  indebtedness  to  authorize  his  examination  in  supple- 
mentary proceedings.  June,  1883,  Supm.  Ct.  Onondaga  Co.  Sp. 
T.,  Davis  v.  Jones,  viii.  43. 

Second  examination.    Judgment  debtor  cannot  be  examined 

in  supplementary  proceedings  where  an  order  for  examination  in 
proceedings  brought  on  another  judgment  between  the  same 
parties  is  outstanding,  and  it  does  not  appear  that  he  has  subse- 
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qnently  acquired  property.     Kov.  1883,   N.  Y.   C.  Cl.    Chamb., 

Cromwell  v.  Spofford,  iv.  273. 
Extent  of  examination.    A  judgment  debtor  may  be  examined  in 

supplementary  proceedings  as  to  property  owned  by  Lim  at  or 

prior  to  the  time  of  making  an  assignment  for  the  benefit  of  his 

creditors,  and  as  to  the  disposition  made  thereof.   June,  1885,  iV. 

F.  a  a.,  Schneider  v.  Altman,  viii.  242  ;  Mcaj,  1884,  Siipm.  Ct.  N. 

Y.  Co.  Chamb.,  Bannigan  v.  Pike,  viii.  247,  note;  Oct.  1884,  N. 

Y.  Super.  Ct.  Sp.  T.,  Seligman  v.  Wallach,  vi.  232. 
Such  examination  may  be  had  in  the  city  court  of  New  York, 

notwithstanding  that  court  has  not  equitable  jurisdiction  to 

reach  the  property,  if  fraudulently  disposed  of.     June,  1885,  JST. 

Y.  C.  Ct.,  Schneider  v.  Altman,  viii.  242. 
A  judgment  creditor  who,   by  proving  his  claim  against  his 

debtor  in  general  assignment  proceedings,  has  elected  to  join 
therein,  can  examine  the  debtor  in  proceedings  supplementary 
to  execution,  only  as  to  property  acquired  by  liim  subsequent 
to  the  assignment.      Ma^/,    1886,   N.  Y   C.   Ct.,  Wilson  Bros. 

Wooden  Ware  &  Toy  Co.  v.  Daggett,  ix.  408. 
Subpoena  in.  A  subpcena  requiring  a  witness  to  appear  and  attend 
before  a  referee  in  supplementary  proceedings,  in  the  usual 
form  of  a  subpoena  in  an  action,  and  signed  by  the  clerk  of  the 
court,  is  insuflBcient,  and  a  witness  cannot  be  punished  as  for 
contempt  for  disobeying  one  so  issued.  It  should  be  issued  by 
and  under  the  hand  of  the  judge  and  referee  before  whom  they 
are  pending.  Dec.  1885,  N.  Y.  C.  P.  Sp.  T.,  Knowles  v.  Dele- 
gare, viii.  386. 
Subpoena  duces  tecum.  A  witness  or  party  in  proceedings  supple- 
mentary to  execution,  may  be  required  to  produce  books, 
papers,  etc.  by  a  subpoena  duces  tecum,  or  by  an  order.  Jan.  1884, 
N.  Y.  C.  P.,  Pruden  v.  Tallman,  vi.  360 ;  Oct.  1884,  N.  Y.  C. 
Ct.  Chamb.,  Holmes,  Booth  &  Hay  den  v.  Stietz,  vi.  362. 
Filing  depositions.  Depositions  of  witaesses  taken  in  sup- 
plementary proceedings  must  be  filed  with  the  county  clerk. 
Jan.  1884,  N.  Y.  Super.  Ct.,  Fisk  v.  Twig,  v.  41. 

What  property  reached  in.    Money  owing  to  debtor,  but  not 

due  and  payable  at  the  time  the  order  in  supplementary  pro- 
ceedings was  served,  cannot  be  reached  therein.  July,  1883, 
N.  Y.  C.  Ct.  Sp.  T.,  Albright  v.  Kempton,  iv.  16. 

The  court  has  no  power  to  make  a  decree  appropriating  the 

future  earnings  of  a  judgment  debtor  to  the  payment  of  a  judg- 
ment.    Id. 

Share  of  practicing  lawyer  in  New  York  Law  Institute,  valued 

at  $150,  where  such  share  and  the  privileges  it  confers  consti- 
tuted necessary  working  tools  and  libraries  as  a  member  of  the 
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legal  profession,  cannot  be  reached  by  supplementary  proceed- 
ings, and  a  motion  for  a  receiver  of  his  property  founded  on  the 
ownership  of  such  share  should  be  denied.  Dec.  1883,  N.  Y.  C. 
Ct.,  Chambers,  Keiher  v.  Shipherd,  iv.  274. 

Where  the  income  of  projierty  which  has  been  devised  by 

the  husband  of  a  judgment  debtor  in  trust,  to  be  devoted  to 
her  support  and  maintenance  while  she  remained  unmar- 
ried, was  inadequate  for  the  attainment  of  that  object, — 
Held,  that  judgment  creditors  of  such  cestui  que  trust  had  no 
right  to  interfere  in  any  way  with  the  property  or  its  pro- 
ceeds. Mch.  1886,  Supm.  Ct.  1st  Dept.,  De  Camp  v.  Dempsey, 
X.  210. 

Where  money  deposited  as  security  for  costs  has  been  paid  on 

an  ex  parte  order  in  supplementai-y  proceedings  in  another  ac- 
tion against  the  plaintiff  to  an  attorney,  he  should  be  required 
to  repay  it  into  court,  and  the  fact  that  he  has  accounted  there- 
for to  his  client  is  no  defense  in  absence  of  proof  that  it 
has  been  paid  to  such  client.  Feb.  1886,  N.  Y.  Com.  Pleas, 
Fraser  v.  Ward,  ix.  11. 

Lien.  Lien  acquired  by  supplementary  proceedings  is  enforce- 
able after  death  of  judgment  debtor  only  in  court  in  which  pro- 
ceedings are  pending.  The  surrogate's  court  has  no  jurisdic- 
tion. Dec.  1885,  Surr.  Ct.  N.  Y.  Co.,  Estate  of  Stewart,  viii.  354. 

Note  on  Proceedings  supplementary  to  execution,  iii.  248. 

Heceiver  ;  when  appointed.  Receiver  may  be  appointed  in  sup- 
plementary proceedings,  either  before  or  after  return  of  execu- 
tion, upon  examination  of  third  party.  Dec.  1884,  N.  Y.  G.  Ct. 
Chambers,  Devivier  v.  Smith,  vi.  394. 

Id.  Ordinarily,  an  application  for  the  appointment  of  a  receiver 

in  proceedings  supplementary  to  execution  will  not  be  denied, 
because  the  debtor  does  not  appear  to  have  property  which  may 
be  applied  to  the  payment  of  the  judgment.  March,  1886,  Supm. 
Ct.  1st  Dept.,  De  Camp  v.  Dempsey,  x.  210. 

Id.  Instance  of  a  case  in  which  an  application  for  the  appoint- 
ment of  a  receiver  in  supplementary  proceedings  was  denied. 
Id. 

" —  Notice  of  application.  At  least  two  days'  notice  for  an  appli- 
cation for  the  appointment  of  a  receiver  in  supplementary  pro- 
ceedings must  be  given  in  every  case  except  where  the  applica- 
tion is  made  on  the  return  day  of  the  order  or  warrant,  or  upon 
the  close  of  the  examination.  Failure  to  give  such  notice  is  an 
irregularity  for  which  the  order  should  be  set  aside.  Juli/,  1884, 
N'.  Y.  a  a.,  StrohmtJ. -Epstein,  vi.  36. 

Id.  Where,  upon  the  conclusion  of  an  examination  of  one  of  two 
judgment   debtors    before    a  referee,  in  proceedings  supple- 
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mentary  to  execution  on  a  judgment  recovered  for  a  copart- 
nership debt,  and  upon  filing  the  testimony  taken  before 
the  referee,  a  receiver  of  the  property  of  the  debtors  was  ap- 
pointed without  notice  to  them.— Held,  that  the  order  must  be 
set  aside,  but,  that  upon  proof  that  no  other  supplementary  pro- 
ceedings or  judgment  creditors'  actions  against  the  debtors  were 
pending,  and  upon  due  notice  of  the  application,  a  receiver  of 
their  property  should  bo  appointed.     /(/. 

Order.    Order  setting  aside  appointment  of  receiver  in  supple- 

mentaiy  proceeding  in  place  of  one  who  has  resigned,  is  prop- 
erly made  by  court  and  not  by  judge.  Jan.  1884,  Supm.  Ct.  1st 
Dept,  Lippincott  v,  Westray,  vi.  74. 

Note  on  appointmeiit  of  receiver  in  supplementary  pro- 
ceedings,   vi.  398. 

See  Contempt  ;  Costs  ;  Jui>gment  CBEDrroK. 

SUPREME  COURT. 

Whenever  a  suitor  in  pursuit  of  a  statutory  right  invokes  the 
powers  of  the  supreme  court  it  is  bound  to  perform  its  duty,  and 
no  rule  of  court  can  abridge  its  power  or  work  a  denial  of  justice. 
Jan.  1883,  Supm.  Ct.  Kings  Co.  Sp.  T„  Smith  v.  Danzig,  iii.  127. 

SURETY  ;  SURETY  COMPANY. 

See  Appeal  ;  Aekest  ;   Attachment  ;   Bail  ;    Bond  ;    Contempt  ; 
Injunction  ;  Pleading  ;  Keple^in  ;  Undebtakino. 

SURROGATE'S  COURT. 

Is  court  of  record  ;  force  of  decrees  of.  The  surrogate's  court 
being  a  court  of  record,  its  judgments  and  decrees  made  within 
its  jurisdiction  have  equal  force  and  effect  with  those  of  other 
courts  ;  and  once  legally  made,  can  only  be  set  aside,  modified, 
or  revoked  on  application  made  in  the  usual  manner.  Feb.  1868, 
Surr.  Ct.  Kings  Co.,  Estate  of  Allen,  vi.  159. 

Jurisdiction  ;  to  revoke  letters  of  administration.  The  surro- 
gate's authority  to  revoke  letters  of  administration  is  derived 
solely  from  Code  of  Civil  Procedure,  section  2685.  April,  1883, 
Surr.  Ct.  N.  Y.  Co.,  Estate  of  Corn,  ix.  243. 

Of  non-residents.    The  only  way  in  which  a  surrogate's  court 

can  acquire  jurisdiction  of  non-residents,  is  by  voluntary  ap- 
pearance or  by  the  service  of  the  citation  as  prescribed  by  sec- 
tion 2524  of  the  Court  of  Civil  Procedure,— t.  e.,  by  publication 
or  personally  without  the  State.  Service  of  citation  to  attend 
publication  for  letters  of  administration  upon  a  non-resident  by 
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mail  thirteen  days  before  the  application,  is  not  sufl&cient.  Jan. 
1885,  Surr.  Ct.  Kings  Co.,  Estate  of  Dock,  vii.  237. 

To  punish  contempt.    A  surrogate's  court  has  jurisdiction  to 

civilly  punish  a  witness  in  a  civil  action  or  proceeding  for  refus- 
ing to  answer  questions  properly  put  to  him.  Nov.  1884,  Supm. 
Ct.  N.  Y.  Co.  Chamb.,  In  re  Jones,  vi.  250. 
Estate  to  be  administered  without  outside  interference.  With 
a  few  well-defined  exceptions,  the  estates  of  deceased  persons  are 
to  be  administered  by  persons  upon  whom  the  trust  devolves, 
by  and  under  the  direction  of  the  surrogate's  court,  without 
outside  interference  or  control.  May,  1884,  N.  Y.  C.  Ct. ,  Ken- 
ney  v.  Geoghegan,  ix.  378. 

Commission.  A  surrogate  cannot  grant  an  order  for  the  exam- 
ination in  a  proceeding  for  the  probate  of  a  will  of  a  witness 
alleged  to  be  so  sick  and  infirm  as  to  offer  reasonable  grounds 
for  believing  that  she  would  not  be  able  to  attend  the  trial  within 
a  reasonable  time.  Aug.  1886,  Surr.  Ct.  N.  Y.  Co.,  Estate  of 
McCoskry,  x.  178. 

Examination  in  a  proceeding  in  a  surrogate's  court  for  the  pro- 
bate of  a  will  of  a  witness  within  the  county,  who  is  so  aged, 
sick,  or  infirm  as  to  be  unable  to  attend  before  the  surrogate, 
cannot  be  taken  under  Code  Civ.  Pro.  §  870  et  seq.,  but  should 
be  taken  in  a  proper  case  under  section  2439,  and  must  be 
taken  before  the  surrogate  and  not  before  a  referee.     Id. 

Discovery  and  delivery  of  property.  The  provisions  of  sections 
2606  to  2714  of  the  Code  of  Civil  Procedure,  relative  to  the 
discovery  and  delivery  of  personal  property  belouging  to  the 
estate  of  a  decedent,  are  constitutional.  March,  1881,  Supm.  Ct. 
1st  Dept.,  la  re  Curry,  i.  319. 

Proceeding  for  the  discovery  of  property  belonging  to  the 

estate  of  a  decedent  is  a  special  proceeding  of  which  jurisdic- 
tion is  not  lost  by  the  failure  to  adjourn  to  a  given  date.  Dec. 
1881,  Surr.  Ct.  Kings  Co.,  Estate  of  Spreen,  i.  375. 

If,  in  a  proceeding  to  discover  property  belonging  to  a  dece- 
dent's estate,  the  examination  has  inadvertently  fallen  through, 
or  has  been  ended,  a  further  examination  may  be  ordered  on 
good  cause  ;  but  if  the  party  to  be  examined  has  appeared  by 
attorney,  notice  of  the  application  must  be  given  him.     Id. 

Surrogate  may  decree  a  delivery  to  the  personal  representative 

of  a  decedent  of  property  unlawfully  withheld  from  him. 
March,  1881,    Supm.   Ct.  1st  Dept.,  In  re  Curry,  i.  319. 

Note  on  the  discovery  and  delivery  to  a  personal  representa- 
tive of  a  decedent  of  property  belonging  to  his  estate,    i.  420. 

Order  to  show  cause.  Section  870  of  the  Code  of  Civil  Procedure, — 
requiring  that  moving  affidavits  disclose  reason  for  granting  an 
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order  to  show  cause, — does  not  apply  to  surrogate's  courts. 
June,  1881,  Surr.  Ct.  Kings  Co.,  In  re  Harris,  i.  162. 

-  Adjudication  upon  validity  of  claim  etc. ;  jurisdiction.  A  sui-- 
rogate  lias  no  power  to  adjudicate  upon  the  validity,  etc.,  of  claims 
against  an  estate  or  to  a  share  therein  on  the  final  accounting  of 
an  administrator  or  an  executor.  Jan.  1883,  ISurr.  Ct.  N.  Y. 
Co.,  In  re  Brown,  iii,  39. 

-  Id.  It  seems,  that  a  surrogate  cannot  adjudicate  upon  a  disputed 
claim  as  between  an  executor  and  a  creditor  upon  accounting. 
April,  188G,  Ct.  App.,  la  re  Haxton,  ix.  197. 

-  Id.  Surrogate  has  power  to  hear  and  determine  controversy 
in  regard  to  the  title  to,  or  any  other  question  concerning  a  leg- 
acy or  distributive  share.  1883,  Surr.  Ct.  Westchester  Co.,  In  re 
Orser,  iv.  129. 

-Id.  The  surrogate  has  jurisdiction  upon  the  settlement  of 
accounts  of  an  executor  to  determine  the  rights  of  all  who  claim 
as  legatees,  notwithstanding  the  validity  of  the  legacies  is 
attacked.  Nov.  1884,  Surr.  a.  JV.  V.  Co.,  Estate  of  York, 
vi.  245. 

-  Id. ;  to  order  payment  of  debt.  A  surrogate  has  power  upon 
the  petition  of  a  creditor  to  direct  payment  of  debts ;  but  he 
cannot  pass  upon  disputed  claims,  and,  therefore, -the  petitioner 
is  neither  required  to  state  facts  which  go  to  make  out  his  debt, 
nor,  if  stated,  would  he  be  permitted  to  establish  them.  The 
surrogate  acquires  jurisdiction  by  the  presentation  of  the  peti- 
tion by  a  creditor,  and  he  is  only  divested  thereoi  by  the  filing 
of  a  verified  answer  setting  forth  affirmatively  facts  which 
show  that  it  is  doubtful  whether  a  claim  is  vahd  and  legal,  and 
denying  its  validity  or  legality  absolutely  upon  information 
and  belief  ;  but  these  conditions  must  concur,  and  a  general 
denial,  interposed  orally,  is  not  sufficient.  March,  1885,  Ct.  App., 
Lambert  v.  Craft,  vii.  364. 

-  The  "  debt,  claim,  or  distributive  share,"  the  validity  of  which 
a  surrogate  is  prohibited  from  determiniug,  comprehends  every 
species  of  claim  or  demand  against  a  decedent's  estate  which 
may  or  can  be  preferred  by  any  creditor,  legatee,  next  of  kin  or 
husband  or  wife  of  the  decedent,  or  by  their  issue,  and  a  dis- 
pute about  the  validity  of  such  a  claim  is  a  dispute  about 
whether  the  right  to  such  a  claim,  etc.,  exists.  Jan.  1883,  Sun: 
Ct.  M  Y.  Co.,  In  re  Brown,  iii.  39. 

-  A  surrogate  is  not  required  to  determine  the  validity,  construc- 
tion or  legal  effect  of  the  disposition  of  personal  property  made 
by  a  will  in  a  proceeding  for  its  probate  upon  the  application  of 
a  party  to  the  controversy,  unless  he  claims  some  interest  in  the 
personal  estate  bequeathed,  or  unless  he  claims  that  because  of 
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the  invalidity  of  the  disposition  made  of  such  personalty  or  of 
some  portion  thereof  he  is  entitled  to  share  therein  under  the 
statute  of  distributions.  June,  1886,  Suit.  Ct.  N.  Y.  Co.,  Estate 
of  Hamersley,  ix.  293. 

Instance  of  a  case  in  which  a  surrogate  refused  to  pass  upon  the 

validity,  construction  or  legal  effect  of  a  disposition  of  personal 
property.     Id. 

A  surrogate  has  jurisdiction  to  try  a  disputed  claim  in  a  pro- 
ceeding to  mortgage,  sell  or  lease  a  defendant's  real  property  for 
the  payment  of  his  debts.  April,  1886,  Ct.  App.,  In  re  Haxton, 
ix.  197. 

Procedure.      An  administrator  disputing  a  claim  should  file  a 

written  answer  on  application  for  order  decreeing  its  payment, 
and  where  he  fails  to  do  so  the  surrogate  should  order  it  to  be 
paid.    Oct.  1883,  Surr.  Ct.  Kings  Co.,  Estate  of  McKiernan,  iv.  218. 

Id.      Procedure  in  surrogate's  court  where  a  claim  is  made  on 

the  final  accounting  of  an  executor  to  a  share  in  the  estate  which 
is  contested  by  the  executor.  Jan.  1883,  Surr.  N.  Y.  Co.,  In  re 
Brown,  iii.  39. 

Limitations.  Code  of  Civil  Proceedure,  §  1822, — providing  that 
a  claim  against  a  decedent's  estate  disputed  or  rejected  by  an 
executor  or  administrator  is  barred  unless  it  is  referred  or  an 
action  commenced  within  six  months  after  its  dispute  or  rejec- 
tion,— did  not,  prior  to  its  amendment  in  1882,  apply,  except  to 
claims  presented  after  the  commencement  of  publication  by  the 
executor  or  administrator  of  notice  to  creditors  to  present  their 
claims  ;  and  the  amendment  does  not  affect  cases  in  which  letters 
were  issued  before  its  adoption.  April,  1886,  Ct.  App.,  In  re 
Haxton,  ix.  197. 

Judgment ;  enforcing'.  Mode  of  enforcing  a  judgment  against  the 
property  of  a  decedent,  fetated.  May,  1886,  N.  Y.  C.  Ct.,  Ken- 
ney  v.  Geoghegan,  ix.  378. 

Nature.     A  judgment  rendered  upon  an  inquest  taken  by  the 

plaintiff  is  one  rendered  after  a  trial  upon  the  merits  within  the 
meaning  of  the  Code  of  Civil  Procedure,  section  2756, — provid- 
ing that  such  a  judgment  is  presumptive  evidence  of  debt  in  a 
a  surrogate's  court.  Aug.  1886,  Surr.  Ct.  N.  Y.  Co.,  Estate  ot 
Bosentield,  X.  801. 

Costs  and  allowances.  Surrogate  cannot  grant  allowances  to  one 
contesting  probate  of  an  alleged  wiU.  June,  1883.  Surr.  Ct.  N. 
Y.  Co.,  Estate  of  Stokes,  iii.  384. 

An  application  to  a  surrogate's  court  for  leave  to  issue  an 

execution  on  a  judgment  recovered  against  a  decedent  in  his 
lifetime,  is  a  special  proceeding  and  not  a  motion,  and  the 
petitioner  is  entitled,  if  successful,  to  $70  costs,  and  if  not,  to 
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S25.  Dec.  1885,  Surr.  Ct.  Kings  Co.,  Estate  of  Taylor,  viii. 
453. 

The  surrogate  has  no  power  to  award  or  order  the  payment  of 
costs  of  an  appeal  from  his  decree  except  as  directed  by  the 
appellate  court.  Where  appellate  court  has  awarded  costs,  but 
has  made  no  direction  as  to  how  they  shall  be  paid,  the  sur- 
rogate may  exercise  his  discretion  in  the  particular  in  which  the 
appellate  com-t  has  failed  to  do  so.  Mat/,  1888,  Surr.  a.  iV.  V. 
Co.,  Estate  of  Hewitt,  iv.  57. 

Counsel  fees,  etc.    Surrogate  cannot  award  costs  directly  to 

counsel,  nor  can  he  direct  an  executor  to  pay  a  sum  to  his 
counsel  for  his  services.     Id. 

Id.     Counsel  fees  are  an  expense  of  the  administration  which 

may  be  charged  upon  an  estate  when  incurred  in  its  interest, 
and  the  surrogate  may  order  their  payment,  and  when  paid  by 
an  administrator  allowed  them  upon  the  accounting.  June,  1883, 
Surr.  Ct.  N.  Y.  Co.,  Estate  of  Stokes,  iii.  384. 
Application  of  moneys  in  hands  of  temporary  administrator. 
The  surrogate's  authority  to  direct  the  application  of  moneys  in 
the  hands  of  a  temporary  administrator  is  limited  to  a  direction 
"  to  pay  funeral  expenses  or  any  expense  in  the  administration 
of  his  trust."  Oct.  1883,  Surr.  Ct.  N.  Y.  Co.,  Estate  of  Ericke, 
iv.  177. 
Sale,  etc.  of « property  for  payment  of  debts,  etc.  A  sale  of  dece- 
dent's real  property  for  the  payment  of  his  debts  should  not  be 
ordered  pending  proceedings  for  an  accounting  by  the  executor, 
but  should  be  delayed  until  it  appears  that  the  personal  property 
applicable  thereto  will  not  pay  the  debts.  Aug.  1886,  Sui-r.  Ct. 
N.  Y.  Co.,  Estate  of  Eosenfield,  x.  201. 

Instance   of  a  case  in  which   it  was  held   that  the  debts  of  a 

decedent  were  expressly  charged  upon  his  real  estate  by  his  wiU, 
and  that  it  was  subject  to  a  valid  power  for  that  purpose,  and 
therefore  could  not  be  sold  on  petition  of  a  creditor  for  the  pay- 
ment of  debts.     Id. 

A  judgment  recovered  against  executors  in  an  action  commenced 

against  their  decedent,  and  revived  against  them,  is  not  such  a 
lien  upon  real  property  devised  by  the  decedent  to  the  executors 
in  trust,  as  will  enable  the  executors  to  maintain  a  proceeding 
for  the  sale  thereof  for  the  payment  of  the  judgment.  A  lien 
which  would  give  them  that  right  must  attach  during  the  life  of 
the  decedent.     Id. 

' In  a  proceeding  for  the  sale  of  real  property  for  the  payment  of 

a  decedent's  debts,  the  surrogate  obtains  jurisdiction  of  infants 
interested  in  the  property  when  they  are  served  with  a  citation 
issued  upon  a  petition  setting  forth  the  jurisdictional  facta 
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prescribed  by  statute.  March,  1885,  Surr.  Gt.  N.  Y.  Co.,  Estate 
of  Fenn,  viii.  206. 

Where  a  petition  for  the  sale  of  a  decedent's  property  for  the 

payment  of  his  debts  was  duly  presented,  and  all  parties  interest- 
ed, including  certain  infants,  were  regularly  cited,  and  the  decree 
directing  the  sale,  and  the  order  confirming  it  and  directing  its 
execution  were  properly  made  ;  the  failure  to  give  notice  of 
application  for  the  appointment  of  a  special  guardian  for  such 
infants,  as  required  by  section  2531  of  the  Code  of  Civil  Proce- 
dure is  not  such  error,  omission  or  defect  as  would  affect  the 
title  of  a  purchaser  of  the  property  at  the  sale,  and  excuse  him 
from  taking  title.     Id. 

The  surrogate  has  no  power  to  direct  the  payment,  out  of  a 

fund  arising  from  the  sale  of  a  decedent's  real  property  for  the 
payment  of  his  debts,  etc.,  of  allowances  made  on  the  contest  of 
will ;  such  fund  can  only  be  applied  to  the  payment  of  such 
claims  and  dsbts  of  the  decedent  as  would  authorize  the  sur- 
rogate's court  to  order  a  sale  of  the  real  eatate  ;  the  court  could 
order  a  sale  for  the  purpose  of  paying  the  expenses  of  adminis- 
tration, and  the  fund  arising  from  the  sale  cannot  be  apjilied  to 
their  payment.  May,  1884,  Smt.  Ct.  Kings  Co.,  Estate  of 
Meakim,  v.  421. 

See  Appeal  ;  Costs  ;  Executoe  and  Administeatoe  ;  Guaedian  ; 
Teustee;  "WrLL. 

SURVIVAL  OF  ACITON. 

See  Abatement  and  Revtvaij. 

TAX  DEED. 

See  Deed, 

TENANT  FOR  LIFE. 
See  Ejectment  ;  FoEECiiOSUEE. 

TENDER. 

Law  of,  unchanged  ;  conditional.  The  law  of  tender  has  not  been 
radically  changed  by  the  Code  of  Civil  Procedure.  Its  provisions 
apply  only  to  tenders  which  are  construed  as  satisfying  a  debt, 
and  not  to  conditional  tenders.  Oct.  1885,  Ct.  App.,  Cass  v. 
Higenbotam,  viiL  329. 

Conditional ;  eJGfect.  A  tender  of  a  debt  to  a  pledgee  daes  not  dis- 
charge the  debt,  but  does  discharge  the  lien  on  a  pledge.  Bring- 
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ing  the  money  into  court  is  not  required;  the  debt  may  be 
enforced  after  the  lien  is  discharged.  Id. 
A  tender  of  performance  may  always  be  restricted  by  such  con- 
ditions as  by  the  terms  of  the  contract  are  conditions  precedent 
or  simultaneous  or  proper  to  be  performed  by  the  party  to  whom 
the  tender  is  made.  /(/. 
To  whom  amount  of  belongs.  Amount  of  tender  paid  into  court 
belongs  to  plaintiff.  Feb.  1883,  N.  Y.  Mar,  Ct.  Trial  T.,  Mela  v. 
Geis,  iii.  152. 

Acceptance ;  costs.  Where  a  defendant  pleaded  tender  and  paid 
the  money  into  court  and  the  plaintilT  took  the  money,— i/e/(/, 
that  lie  thereby  accepted  the  tender  and  was  clearly  'charge- 
able with  costs  ;  that  when  he  neglected  to  give  notice  of  his 
acceptance  he  should  pay  costs  to  the  time  the  action  was 
dismissed.     Id. 

Costs.  One  party  or  the  other  must  pay  costs  in  all  cases  where  a 
tender  has  been  made  and  the  money  brought  into  court.    Id. 

TORT. 

Partial  satisfaction.  A  partial  satisfaction  of  damages  by  one  of 
two  tortfeasors  is  admissible  in  mitigation  of  damages  as  to 
another  of  said  tortfeasors.  May,  1884,  N.  Y.  Super.  Ct.,  Muser 
V.  Lewis,  vi.  135, 

See  Husband  and  Wife  ;  Pabties  to  Action. 

TRESPASS. 

See  Sheriff. 

TRIAL. 

What  is  a.  If  the  trial  of  an  issue  is  begun,  and  witnesses  are 
examined,  it  does  not  cease  to  be  a  trial  because  a  non-suit  is 
ordered.  Jan.  1882,  Supm.  Ct.  Steuben  Co.  Sp.  T.,  Gates  v.  Can- 
field,  ii.  254. 

Where,  in  an  action  quare  clausiimf  regit,  commenced  in  a  jus- 
tice's court,  and  continued  therein,  and  renewed  in  the 
supreme  court  on  plea  of  title,  the  plaintiff  was  non-suited  at 
the  close  of  his  case, — Held,  that  there  was  a  trial  of  an  issue  of 
fact.     Id. 

Place  of.  Venue  of  action  for  sequestration  of  property  of  corpora- 
tion should  be  laid  in  the  county  in  which  one  of  the  parties 
resided  at  the  time  of  the  commencement  thereof.  Jan.  1883, 
Supm.  Ct.  Kings  Co.  Sp.  T.,  Smith  v.  Danzig,  iii.  127. 

It  is  a  general  rule  that  actions  for  injury  to  real  property 
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must  be  brouglit  in  the  forum  rei  sitae.  Feb.  1882,  Ct.  App., 
Cragin  v.  Lovell,  ii.  128, 

Action  for  diverting  waters  from  ancient  and  accustomed  chan- 
nel is  transitory,  and  should  be  tried  in  the  county  where  the 
parties  reside.  Nov.  1881,  Supm.  Ct.  Genesee  Co.  Sp.  T.,  Thomp- 
son v.  Attica  Water  Co.,  i.  368. 

An  action  for  trover  is  transitory.  Jan.  1884,  City  Ct.  of  Brook- 
lyn, Polly  V,  Wilkinson,  v.  135, 

An  action  for  trespass  is  transitory  and  not  local.     Id. 

Change  of.    Eight  to  change  place  of  trial  to  proper  county  is 

not  absolute  or  jurisdictional,  aad  may  be  waived,  and  unless  a 
motion  for  that  relief  is  made  in  the  manner  and  within  the  time 
prescribed  by  the  Code,  the  right  to  have  it  changed  is  waived. 
Sept.  1882,  Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  Duche  v.  Buff.  Grape 
Sugar  Co.,  ii.  268. 

A  defendant  who  has  failed  to  move  within  the  time  allowed  by 

the  Code  for  a  change  of  the  place  of  trial  to  the  proper  county, 
cannot  be  relieved  from  his  default  under  Code  of  Civil  Proce- 
dure, sections  781  to  783.     Id, 

• On  a  motion  to  change  the  place  of  trial  of  an  action  to  the 

proper  county,  no  regard  can  be  had  for  the  convenience  of 
witnesses.     Id. 

' Where  two  of  four  defendants  in  an  action  moved  to  change  the 

place  of  trial  thereof,  for  the  convenience  of  witnesses,  and  no 
reason  was  shown  why  the  other  defendants  did  not  join  in  the 
motion, — Held,  that  it  must  be  denied.  Sept.  1886,  Supm.  Ct.  N. 
Y.  Co.  Sp.  T.,  Bergman  v.  Noble,  x.  190. 

Notice  of  trial.  Under  ordinary  circumstances,  only  the  party  who 
has  noticed  a  cause  for  trial  can  move  it  for  trial.  April,  1884, 
Supm.  Ct.  N.  Y.  Co.  Sp.  T.,  and  3Iay,  1884,  Suj)m.  Ct.  1st  Dept., 
Haberstich  v.  Pischer,  vi.  82. 

• Instance  of  a  case  in  which  it  was  held  that  a  party  had  waived 

notice  of  trial.     Id. 

« A  motion  to  confirm  the  service  of  a  notice  of  trial  returned,  is 

not  proper  jaractice.  The  correct  procedure  is  to  bring  the  case 
on  for  trial  as  though  the  notice  had  not  been  returned.  Feb. 
1885,  Supm.  Ct.  N.  Y.  Co.  Sp.  T..  Koehler  v.  Kelly,  vii.  81. 

Putting  case  on  special  calendar.  A  motion  to  place  a  cause  on 
the  si^ecial  circuit  calendar  cannot  be  made  by  a  i^laintLEf  who  is 
in  default  for  want  of  a  reply.  May,  1881,  Supm.  Ct.  Isi  Dept., 
Adams  v.  Eoberts,  i.  204. 

By  jury  ;  right  to.  A  trial  by  jury  is  not  in  all  cases  an  essential 
element  of  due  process  of  law.  March,  1881,  Supm.  Ct.  1st  Dept, 
Matter  of  Curry,  i.  319. 

Id.  The  test  of  the  kind  of  trial  to  wliich  a  plaintiff  is  entitled  is 
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not  a  lega]  conclusion  from  the  facts  averred  in  the  complainV 
but  It  18  the  nature  of  the  demand  therein.     Dec.  1885   N  Y 
^^'P^-  Ct;  Clark  V.  Blumenthal,  ix  40 

tendered  rJr  "'  '^i  ''f^  '"^  *^^  "^^'^^  °^  *"^  «^  ^^.e  issues 
Zna^   .^  the  complaint  are  in  every  case  determined  by  the 

^^Jd.  Where,  in  an  action  for  equitable  relief  triable  by  the  court 
t  irrrr  Z  ^  r  ^^-^^l-  bounded  on  a  caufe  of  rrn 
ocr^Zl     T^  '^^'"*^'  ^  ^"^  *^i^l  Of  the  issue  on  the 

counter-claim,  must,  within  ten  days  after  joining,  issuelherP 
on,  give  notice  of  a  motion  on  tL  plead/ngHL  the  tsue" 
or  any  special  question  of  fact  be  tried  by  a  jLy.    A  ury  tn^ 

%hTL%ra-%'^'  ^  constitutional  b'ut  pZly  a  sZ  ory 
right,  and  is  waived  by  omitting  to  apply  therefor.  Id 
—  Swearing:  jury.  The  swearing  of  a  jury  in  an  action'  may  be 
waived,  and  where  the  omission  to  swear  them  is  not  ob^cted 
ti^ljT.^r^  *""*  '^^^^"^^  °^^  ^'  *^«  Parties  d  dnot 
Ulster  to.bp.  T.,  Jenkms  v.  City  of  Hudson,  viii.  70 

"~~iurv  ?h!vT'-  ^^Zt'  "'*''  "  ^^"^^  ^««  ^^^'^  «^bmitt^  to  the 
S'  7  ?''"  ^'*^'"  ii^structions,  the  court  may  give  them 
such  instructions  publicly  and  in  open  court,  notw^tfsILdin^ 
counsel  for  one  of  the  parties  is  not  present.  Oct.  IBuTunr! 
a  O.ondaga  Co.  8p.  T.,  Cornish.,.  Graff,  vii  204  ^ 

Directing  verdict.  When,  on  the  trial  of  an  action,  inferences 
are  to  be  <L:ayn  from  the  circumstances  shown,  wWcrare  not 
certain  and  incontrovertible,  and  may  be  diffe'rentifmade  by 
different  mmds.  it  is  for  the  jury  to  make  them,  and  a  motion  to 
direct  a  verdict  is  properly  denied.  Dec.  1884.  N  7c  a 
Moorehead  v.  Holden.  vii.  188.  -  ^*-  J-,  o.  ut.. 

l^'   ?^^-  ''^^*^  °^  ^  P^"*^  *°  ^^^«  ^  verdict  or  a  non-suit 
directed  is  waived^y  going  to  the  jury  without  objectiorS' 

HrJr         /ill  •  ^•'  ^esc^eidt  V.  Quirk,  V.  38. 

Mode ;  equitable  action.    An  equitable  action  must  be  tried  by  the 
court,  and  cannot  be  referred  if  difficult  questions  of  law  1 
presented.     Jan.  ISS&.Supm.  a.  N.  Y  Co  So    T    Hrlr! 
Mayor,  ix.  226.  ^'      '  -^^ochescer  v. 

-r-  Id.  In  an  action  for  equitable  relief,  plaintiff  is  entitled  to  have 
his  claim  presented  first  to  the  special  term,  and  is  not  forced T 
^e  first  instance  to  a  (rial  by  juiy;  and  this,  although  itappl^ 
that  the  complaint  is  clearly  insufficient  to  maintaS  a  dTm^d 
for  equitable  relief.  Instance  of  such  a  case.  DTimTY 
Super.  Ct.,  Clark  v.  Blumenthal,  ix.  40. 
Id.    Although,  in  an  action  triable  by  the  court,  in   which 
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specific  questions  of  fact  were  tried  by  a  jury,  a  motion  may  be 
marie  upon  the  minutes  before  the  judge  -who  presided  at  such 
trial,  the  more  usual  course  is  to  leave  the  motion  for  a  new 
trial  to  be  made  at  the  term  when  the  motion  for  final  judgment 
is  made,  or  the  remaining  issues  of  fact  tried.  July,  1884,  Supm. 
Ct.  Onondaga  Co.  Sp.  Tl,  Jones  v.  Stewart,  yii  164. 

When  concluded.  The  trial  of  an  action  is  not  concluded  until  the 
jury  have  rendered  their  verdict,  and  an  attorney  or  counsel  for 
a  party  to  an  action  who  leaves  the  court  before  the  verdict  is 
rendered,  without  having  some  one  in  attendance  competent  and 
duly  authorized  to  represent  his  client,  does  so  at  his  own  and 
his  client's  peril.  Ott.  1884,  Supm.  Ct.  Onondaga  Co.  Sp.  T., 
Cornish  v.  Grafi",  vii.  204. 

A  trial  of  an  action  is  concluded  when  the  case  is  submitted  to 

the  jury,  for  all  purposes,  except  for  the  purpose  of  taking 
exceptions,     June,  1881,  N.  Y.  C.  P.^  Losson  v.  Jones,  i.  247. 

See  Evidence  ;  Examination  betoke  Tkial  ;  Subp(ena  ;  Subko- 
gate's  Court  ;  Viteidict  ;  Will. 

TRUSTEE. 

When  executor  becomes.  When  executor  becomes  testamentary 
trustee.     March,  1885,  Ct.  App.,  Estate  of  Hood,  vii.  257. 

Instance  of  a  case  in  which  it  was  Ivsld  that  an  executor  had 

become  a  testamentary  trustee,  and  was  not  entitled  to  comis- 
sions  as  such.  March,  1883,  Supm.  Ct.  1st  Dept.,  In  re  Jackson, 
V.  436. 

Duties  of.  The  duties  of  a  testamentary  trustee  and  executor  are 
separable  ;  and  that  separation  may  be  determined  without  the 
interposition  of  a  judicial  proceeding.  Feb.  1882,  Ct.  App., 
Hurlbut  V.  Durant,  ii.  115. 

Title  of,  to  real  property^  Although  the  trustee  takes  an  estate  in 
real  property  only  commensurate  with  the  purposes  of  the  trust, 
it  seems,  that  while  the  trust  continues  his  estate  is  greater  than 
that  of  a  life  tenant.  March,  1884,  Supm.  Ct.  Kings  Go.  Sp.  T., 
Bock  well  V.  Decker,  v.  62. 

Commissions.  Executors,  who,  under  the  provisions  of  a  will  are 
trustees  of  a  fund  expressly  set  apart  thereby,  are  entitled  to 
commissions  as  trustees,  notwithstanding  they  have  also 
received  commissions  as  executors.  Oct.  1883,  Supm.  Ct.  N.  Y. 
Co.,  Estate  of  Slosson,  iv.  280. 

Commissions  to  testamentary  trustees  are  the  same  as  those 

allowed  executors.     Id. 

Where  a  fund  was  originally  less  than  $100,000,  but  was  in- 
creased by  income  to  more  than  that  sum,  the  trustees  are  each 
entitled  to  receive  fiill  commissions.    Id. 
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la  coinputiag  commissions,   income  should  be  regarded  as 

added  to  the  i^rincipal.     Id. 

Bond.  Statute  does  not  require  tlie  execution  of  a  bond  by  one 
designated  as  trustee  in  the  place  of  one  removed  ;  but  surrogate 
may  require  one  in  his  discretion.  June,  1886,  Surr^  Ct.  N.  Y. 
Co.,  Estate  of  Brick,  ix.  397. 

Liability  on  the  bond  of  a  testamentary  trustee  and  the  form  of 

a  complaint  in  an  action  thereon,  stated,  Nov.  1884,  Supm.  Ct. 
Sar.  Co.  Sp.  T.,  Haight  v.  Brisbin,  vii.  152. 

After  leave  to  j)rosecute,  one  of  the  parties  for  whose  benefit  the 

hond  of  a  testamentary  trustee  was  given  may  maintain  an 
action  thereon  in  his  own  name.     Id. 

Removal.  The  remedy  which  the  law  affords  a  cestui  qw.  trust  of 
bringing  about  in  a  proper  case  the  removal  of  his  trustee  is 
prospective  in  character,  and  has  for  its  chief,  if  not  its  exclusive 
'  object,  the  future  security  and  good  management  of  the  trust 
estate.  Juli/,  1885,  Surr.  Cl-  N.  Y.  Co.,  Estate  of  Morgan,  viii. 
155. 

The  act  or  omission  for  which  a  court  of  equity  will  remove  a 

trustee  must  be  such  as  endangers  the  trust  property  or  shows  a 
want  of  honesty  or  of  proper  capacity  or  of  reasonable  fidelity. 
Id. 

• Instance  of  a  case  in  which  it  was  held  that  a  testamentary 

trustee  could  not  be  removed  on  the  ground  that  he  was  guilty 
of  a  breach  of  trust.    Id. 

The  entry  of  an  order  requiring  a  testamentary  trustee  to  give 

security,  and  his  neglect  or  refusal  so  to  do,  are  necessary  pre- 
liminaries to  his  removal  by  the  surrogate  on  the  ground  of 
insolvency.     Id. 

Where  one  named  in  a  will  as  testamentary  trustee  is  a  non- 
resident alien,  whatever  authority  given  him  by  the  will  is 
extinguished  by  the  surrogate.  In  a  jiroceeding  in  a  surrogate's 
court  for  the  appointment  of  a  trustee  in  the  place  of  one 
removed  it  is  not  necessary  that  persons  interested  in  the  trust 
proj)erty  or  estate  should  be  made  parties.  The  court  must 
determine  what  notice  should  be  given.  June,  1886,  Suit.  Cl. 
N.  Y.  Co.,  Estate  of  Brick,  ix.  397. 

The  fact  that  a  testimentary  trustee  has  never  signified  his 

acceptance  of  the  olnce  and  has  never  qualified  to  assume  its 
duties  is  not  a  valid  objection  to  the  proceeding  to  remove  him 
on  the  ground  that  he  is  disqualified.    Id. 

Status  of  one  disqualified.  The  status  of  a  person  appointed  testa- 
mentary trustee  by  a  will  and  disqualified  from  acting  as  such  by 
his  alienage  and  non-residence,  is  practically  the  same  as  that 
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of  an  executor,  -who,  though  similarly  disqualified,  Las  obtained 
letters  in  the  absence  of  possession.     Id. 

See  Next  of  Kin  ;  Paettes  to  Action. 

UNDERTAKING. 

On  arrest ;  liability  of  sureties.  The  liability  of  the  sureties  upon 
an  undertaking  given  on  procuiing  an  order  of  arrest  becomes 
fixed  upon  the  date  of  the  final  vacating  of  the  order  of  arrest, 
and  the  fact  tliat  an  appeal  has  been  taken  from  the  judgment 
in  the  original  action  by  the  plaintiff  therein  is  therefore  imm&te- 
rial.  June,  1884,  N:  Y.  C.  Ct.  Sp.  T.,  Stephenson  v.  Hanson,  vi. 
43. 

If  it  is  finally  decided  in  an  action  in  which  an  order  for  arrest  of  the 
defendant  was  granted  and  executed,  that  the  plaintiff  "  was  not 
entitled  to  an  order  of  arrest,"  the  sureties  on  the  undertaking 
given  to  procure  it  are  liable,  and  it  is  immaterial  on  what  ground 
the  order  of  arrest  is  set  aside  or  whether  it  was  properly 
granted.  Jan..  1886,  N.  Y.  Common  Pleas,  Rothwell  v.  Paine,  jx 
28. 

"Where  an  order  of  arrest  in  action  founded  on  fraud  was  vacated  and 
the  i)laintiffin  open  court  waived  the  charges  of  fraud, — Held,  that 
whether  the  ground  of  arrest  was  identical  with  the  cause  of 
action  or  extrinsic  thereto,  the  defendant's  right  of  action  on  the 
undertaking  was  complete.  The  fact  that  the  amendment  of  the 
complaint  was  made  without  the  consent  of  the  soreties,  and  that 
the  undertaking  was  safe,  they  being  insured  according  to  its 
terms,  does  not  reneve  them  from  liability.     Id. 

Corparate  guarantee.  Where  an  act  of  the  legislature  (Laws  of 
1881,  chui3.  480),  entitled  "an  act  to  facilitate  the  giving  of 
bonds  reqmred  by  law,"  applied  to  both  bonds  and  under- 
takings,— Held,  that  as  bonds  and  undertakings  are  to  a  great 
extent  understood  to  be  convertible  terms,  the  title  of  the  act 
was  not  materially  deficient ;  that  if  it  had  been,  it  would  be  of 
no  importance,  for  the  reason  that  the  act  is  neither  a  private 
nor  a  local  one.  May,  1884,  Supm.  Ct.  1st  Dept.,  Hurd  v.  Han- 
nibal, &c.  R.  R.  Co.,  vi.  386. 

Chapter  4S6  of  the  Laws  of  1881  does  not  repeal  and  is  not 

inconsistent  with  section  1334  of  the  Code  of  Civil  Procedure  ;  it 
applies  only  to  bonds  or  undertakings  which  are  to  be  accepted 
by  a  head  of  a  department,  surrogate,  judge,  sheriff,  district 
attorney  or  other  officer,  and  merely  authorizes  any  officer  who 
is  requii'ed  to  approve  any  such  bond  or  undertaking  to  accept 
and  approve  the  same  in  his  discretion  when  its  conditions  are 
guaranteed  by  a  didy  iacorporated  guarantee  company.  Jan. 
1885,  Gl.  App.,  ITichois  v.  MacLean,  vii.  132. 
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Perjury.  Instance  of  a  case  in  which  a  surety  on  an  undertaking 
was  guilty  of  perjury.  June,  1884,  N.  Y.  C.  Ct.,  Stephenson  v. 
Hanson,  vi.  43. 

SeeApPEAi.;  Aerest  ;  Attachment;  Bah,;  Bond;  Contempt; 
Evidence  ;  Executoe  and  Administkatob  ;  Injunction  ;  Plkad^ 
XNG ;  Eeceiveb  ;  EEPiiEViN ;  Stjbetx  ;  Tsuf tee. 

TT.  S.  COURTS. 

Contempt.  Mode  of  review  of  proceedings  in  United  States  court 
to  punish  for  contempt  by  U.  S.  supreme  court.  March,  1885, 
ZZ  S.  8upm.  Ct.,  In  re  Fisk,  vii.  169.  . 

Patents.  The  courts  of  the  United  States  have  exclusive  juris- 
diction over  the  infrlnjement  of  patents.  March,  1885,  Siq/m.  Ct. 
1st  Dept.,  Continental  Store  Service  Co.  v.  Clark,  vii.  183. 

See  Code  op  Civil  Peocedube;  Examinaticn  befobe  Trtat.  ;  Execu- 
tion. 

USXTRY 

See  PiiEADiNo. 

VERDICT. 

In  equity  action.  The  Code  of  Civil  Procedure  has  not  changed  the 
rule  that  the  verdict  of  a  jury  on  a  special  question  of  fact  sub- 
mitted to  it  in  an  equity  action  is  evidence  only,  and  not  a  deter- 
mination of  the  issue,  and  can  only  be  read  on  the  hearing  with 
full  power  in  the  court  to  follow  or  reject  it  as  it  might  deem  lit 
and  proper.     Oct.  1884,  Ct.  App.,  Learned  v.  Tillotson,  vi.  425. 

General.  A  general  verdict  settles  in  favor  of  the  prevailing  party 
every  question  of  fact.  Ja7i.  1886,  N.  Y.  Super.  Ct. ,  Soria  v.  Dav- 
idson, ix.  23. 

A  general  verdict  may  be  entered  in  an  action  of  replevin.    Id. 

Special.  "Where  special  questions  are  submitted  to  a  jury,  if  objec- 
tion is  not  made  to  their  form,  irregularity  therein  is  waived. 
May,  1882,  Supm.  Ct.  Kings  Co.  Sp.  T.,  Button  v.  Chapin,  vii. 
278. 

Where  a  special  verdict  is  directed,  it  must  contain  all  the  facts  neces- 
sary to  sustain  a  judgment,  and  not  the  evidence  to  jjrove  the 
facts,  it  must  determine  all  the  material  issues  so  as  to  enable  the 
court  to  give  judgment  upon  the  entire  case,  and,  if  it  fails  to  do 
this,  is  defective,  and  should  be  set  aside,  and  a  new  trial 
ordered.  The  court  cannot  add  any  facts  to  the  verdict,  nor 
pass  upon  any  facts  not  stated  or  derivable  from  the  facts  appear- 
ing by  such  verdict,  except  such  as  are  admitted  by  the  plead* 
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ings.  June,  1886,  N.  Y.  C.  Ct.,  Walsh  ».  Bowery  Savings  Bank, 
J.  32. 

Instance  of  a  special  verdict  in  an  action  to  recover  the  amount 

of  a  deposit  with  a  bank,  on  the  ground  that  it  was  gift  of  the 
plaintiff,  causa  mortis,  in  which  it  was  held  that  it  did  not  author- 
ize the  judgment  entered.  June,  1886.  N.  Y.  C.  Ct.,  Walsh  v. 
Bowery  Savings  Bank,  x.  32. 

Instance  of  a  special  verdict  in  an  action  of  replevin  held  suffi- 
cient. .May,  1885,  Supni.  Ct.  Kings  Co.  Sp.  T.,  Button  v. 
Chapin,  vii,  278. 

Impeaclliiig.  The  oath  of  a  juror  cannot  be  received  to  impeach  a 
verdict,  nor  are  the  declarations  of  a  juror  after  it  had  been 
rendered,  any  evidence.  Ma?/,  1886,  Supm.  Ct.  Ulster  Co.  Sp.  T., 
Jenkins  v.  City  of  Hudson,  viii.  70. 

See  Replevin  ;  Trial. 

WAIVER. 

By  appearance,    Absence  of  indorsement  on  summons  in  action 

for  penalty  is  waived  by  general  appearance.    JVov.  1886,  Supm. 

Ct.  Onondaga  Co.  Sp.   T.,  Townsend  r.  Hopkins,  ix.  257. 
By  admission.    Admission  of  "  due  and  proper  "  service  of  a  notice 

of  entry  cures  defects  thereon,     Jan.  1886,    Supm.  Ct.  1st  Dept. , 

Patterson  v.  McCunn,  ix.  121. 
See  BiLii  OF  Pabtxoolaks  ;  Ofpeb  gb  Jiidgment  ;  REFEREastcE. 

WASTE. 

Jurisdiction.  Courts  of  this  State  have  no  jurisdiction  of  action  for 
waste  of  real  property  situated  without  the  State.  Feb.  1881,  Cc. 
App.,  Cragin  v.  Lovell,  ii.  128. 

See  PiiEADiNa. 

WILL. 

Form  and  contents.  Although  a  proper  definition  of  a  will  is  an 
"  instrument  by  which  a  i^erson  makes  a  disposition  of  his 
property  to  take  effect  after  his  decease."  every  word  contained  in 
the  instrument  may  not  relate  to  or  bear  upon  the  disposition  of 
property.  What  shall  form  a  part  of  an  instrument  which  a 
testator  intends  as  his  will  must  be  determined  by  him,  and 
matters  which  have  no  bearing  whatever  upon  the  disposition  of 
his  property,  if  inserted  by  the  testator  before  his  signatiu'e  and 
thus  made  a  part  of  the  instrument,  become  a  part  of  the  will. 
March,  1884,  Ct.  App.,  Younger  v.  Duffie,  v.  84. 

Signature.    The  purpose  of  the  law  which  requires  the  sub- 
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scription  to  a  -will  to  be  at  the  raid  of  it  is  to  prevent  fraudulent 
additions  to  the  will  before  or  after  its  execution,  and  tlie  statute 
should  be  construed  so  as  to  accomplish  this  jjurpose.     Id. 

Where  the  testimonium  clause  of  a  will  was  followed  by  a  cer- 
tificate of  a  notary  reciting  the  mode  of  execution  of  the  will  and 
the  signatures  of  the  testator,  his  witnesses  and  the  notary  were 
subscribed  thereunder, — Held,  that  the  will  was  subscribed  at 
the  end  thereof,  within  the  meaning  of  2  R.  S.  63,  §  40.     Id. 

Attestation  clause.    The  fa:t  that  there  is  not  an  attestation 

clause  to  a  paper  offered  for  probate  as  a  last  will  and  testament, 
or  that  the  attestation  clause  irf  faulty  or  incomplete,  will  not 
prevent  its  being  admitted  to  probate.  Feb.  1884,  Suit.  Ct. 
Kings  Co.,  Estate  of  Bogart,  iv.  441. 

— —  Executed  in  duplicate.  When  a  will  is  executed  in  duplicate, 
each  is  a  complete  will ;  and  it  is  not  necessrry  to  admit  both  to 
probate.  1884,  <X  App.,  Grossman  v.  Grossman,  v.  204 ;  alTg 
S.  C.,  sub  nom.  In  re  Grossman  {Surr.  Ct.  Kings  Cj.,  N(w. 
1882),  iii.  65. 

Two  instruments.    It  is  the  general  rule  that  two  or  more 

testamentary  instruments,  executed  at  the  same  time,  by  the 
same  testator,  are  to  be  construed  together,  and  viewed  as  one 
will,  and  must  bo  admitted  to  probate  as  such.     /(/. 

Probate ;  petition  for.  Where  a  petition  for  the  probate  of  an 
alleged  last  will  and  testament  set  forth  that  it  related  to  both 
real  and  personal  estate  ;  its  date  ;  that  it  was  signed  ;  the 
witnesses  and  their  names  ;  the  name  of  one  of  the  executors  ; — 
Held,  that  there  was  a  descrii^tion  of  the  will  suflBcient  to  give 
the  surrogate  jurisdiction  ;  that  whether  it  should  be  fuller  or 
not  was  undoubtedly  for  him  to  determine  ;  and  that  it  was  not 
essential  that  the  petition  should  describe  the  will  as  executed 
in  duijlicate.     Id. 

Who  cited  to  attend.  Non-resident  alien  next-of-kin  of  a  ci^^izen 

shoidd  be  cited  to  attend  the  probate  of  a  will  of  real  property. 
Nov.  1884,  Surr.  Ct.  N.  Y.  Co.,  In  re  Powers,  vi.  32G. 

Proof;  order  of.    The  order  of  proof  in  proceedings  for  the 

probate  of  a  wUl  is  purely  in  tlie  discretion  of  the  8arr<^ate. 
June,  1884,  Surr.  Ct.  N.  Y.  Co.,  Estate  of  Voorhis,  v.  444. 

Id. ;  appeal.    An  order  denying  a  motion  that  the  right  of  a 

decedent  to  be  a  party  to  the  proceeding  for  the  probate  of  a  wiU 
be  tried  with  the  question  as  to  the  making  of  the  will,  does  not 
involve  a  substantial  right  and  is  not  appealable  ;  and  the  appeal 
therefore  does  not  stay  proceedings.  March.  1886,  Surr.  Ct.  N. 
Y.  Co.,  Estate  of  Henry,  ix.'lOO. 

Id. ;  rules  as  to.    The  rules  governing  the  determination  of 
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question  whether  will  was  duly  executed,  stated,  March,  1884, 
Ct.  App.,  Li  re  Cottrell,  v.  340. 

■ Id.  Will  may  be  admitted  to  probate  against  testimony  of  sub- 
scribing witness.  Instance  of  a  case  in  which  that  was  done. 
Id.  ;  May,  1884,  Supm  Ct.  Id  DepL,  Estate  of  Bogart,  vi.  128 ;  affg 
S  C.  (Surr.  Ct.  Kings  Co.,  Feb.  1884),  vi.  441. 

Id.    Testimony  of  subscribing  witnesses  is  not  controlling  in 

proceeding  for  probate  of  will.  Feb.  1884,  Surr.  Ct.  Kings  Co., 
Estate  of  Bogart,  iv.  441. 

— —  Id.  Before  a  will  can  be  admitted  to  probate  at  least  two  of  the 
subscribing  witnesses  must  be  produced  and  examined  if  they 
are  within  the  State ;  if  one  is  absent,  his  absence  must  be 
proven  to  the  satisfaction  of  the  surrogate  before  his  oral 
testimony  can  be  dispensed  with,  and  a  commission  issued  to 
take  his  testimony ;  or  if  the  surrogate  is  satisfied  that  the 
testimony  of  the  absent  witness  cannot  be  obtained  with  due 
diligence  by  commission,  the  will  may  be  established  by  other 
proof.  Bee.  1881,  Surr.  Ct.  Kings  Co.,  Estate  of  Masters,  L 
459. 

■  Id.    A  codicil  properly  executed  amounts  to  republication  of 

the  will  to  which  it  refers,  and  proof  of  the  due  execution  of  the 
codicil  will  cure  a  defect  not  only  in  the  proof  but  in  tho 
execution  of  the  will.    Id. 

Id.  Proof  of  existence  of  will  revoking  one  oJQFered  for  pro- 
bate, may  be  by  parol  and  need  not  conform  to  statute  respect- 
ing establishment  of  lost  will.  Instance  of  evidence  of  such 
facts  which  was  insufficient.  April,  1884,  Surr.  Ct.  N.  Y.  Co., 
Estate  of  Colligan,  v.  198. 

Id.;  privilege.  In  proceedings  for  the  revocation  of  the  pro- 
bate of  a  will,  contestant  is  not  excused  from  giving  evidence  to 
support  the  will  on  the  ground  that  it  will  tend  to  expose  him 
to  a  forfeiture.  June,  1885,  Surr.  Ct.  N.  Y.  Co.,  Estate  of  Hoy t, 
vii.  374. 

Of  will  executed  in  duplicate.    The  rules  as  to  proof  of  will 

executed  in  duplicate,  stated.  1884,  Ct.App.,  Grossman  v.  Cross- 
man,  V.  204  ;  aflTg  S.  C,  sub  noni.  In  re  Grossman  (Surr.  Ct.  Kings 
Co.  Nuv.  1882).  iii.  65. 

• Interlineations.    Where  an  interlineation  or  erasure  in  a  will 

is  fair  upon  its  face,  and  it  is  entirely  unexplained,  there  being 
no  circumstance  whatever  to  cast  suspicion  upon  it,  it  would  not 
be  pioper  for  any  court  to  hold  that  the  alteration  was  made 
after  execution  ;  but  if  there  are  any  suspicious  or  doubtful 
circumstances,  all  the  circumstances  must  be  submitted  as  ques- 
tions of  fact  to  be  determined  by  the  court  in  deciding  whether 
the  alterations  were  made  before  execution  or  not.    Id. 
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but  temporarily  residfalte^l      and  domiciled  in  this  State, 

Spain.    Jfi„T/,,  188i   «  il   V    "'"»'■■''"  ""!«>■  "-e  laws  ol 
p„l,.t.    ,    L        '  'V--  "nnger  v.  Duffle,  v  84 

not  .ithiu  this  sttl  t'^LTap^lntT  tt  ''S^''^'^'' »""' 
according  to  the  laws  of  this  i^T'l  ,1  ■  '  ™  '^^'■'** 

probate  by  a  court  dXconsW^'.-^"^'  "  '"^  »dmitted  to 
where  the'decedit  r^ddT  ^t' "f  '"^  '^^  "'  *"»  S'-'^ 
Estate  of  Shearer,  i  456  *^^'  *"''^-  "•    -S"'"*"  «-■. 

"riUnTJJr  titefsSrris*"  t""™  "  "*"  -*^  "^  " 
whichaffec^real  proi?rty^;:^rre°  ireTll^''^^ 

itrr.^------^"-"m;t 

--^r^^Lo^^rorrthis-i^r-^^^^^ 

--^'.crerthTsSt  3^;--/-  P^Pe..- 

according  to  the  laws  of  New  York,  r  '^'°"'"' 

Id.    The  proofs  on  which  a  will  of  real  nror,«(„  i      i, 
mitted  to  probate  in  another  Stat  eif  m.  h"^     {        ^"^  "''- 
or  aied.  must  show,  to  entitle  the  wmT      "  ^^  'Tf  ^ 
was  executed  according  to  the  laws  of  this  Stot»     T"'         ." 
fled  copy  of  such  proofs,  if  there  be  an^  ^^^be  retord^'i;- 

Id.    Instance  of  a  case  in  which  it  was  heM  tl„t  ,,    ""'*''■  -'''• 

«cient  proof  to  authorize  the  recofd^^of  a'f  rein  XT,"*" 

Construction  of;  surrogate  may  construe.     The  TurTfLte  L  ' 
power  to  construe  a  will,  when  it  is  necessary  to  do  s^Tdct" 
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mine  an  application  for  the  removal  of  executors.  Nov. 
1885,  Surr.  Ct.  N.  Y.  Co.,  Estate  of  Fembacber,  viii.  COS. 

Ii.stance  of  a  will  held  to  devise  life  estate  OE;ly.     Id. 

Instance  of  a  devise  held  not  to  be  inconsistent  with  a  widow's 

right  of  dower,  April,  1885,  N.  Y.  Supei\  Ct.,  White  v.  Kane, 
vii.  267. 

Instance  of  a  devise  held  to  be  to  an  executor  individually,  and 

not  as  executor.    Id. 

Instance  of  a  case  in  which  a  will  was  held  not  to  devise  the 

title  to  real  property.  Feb.  1885,  Supm.  Ct.  Onondnga  Go.  Cir- 
cuit, Knapp  V.  Burton,  vii.  448. 

• Instance  of  a  will  held  to  charge  the  debts  of  a  decedent  on  las 

real  property.  April,  1885,  M.  Y.  Super.  Ct.,  Whiter.  Kane, 
vii.  267. 

Instance  of  a  will  held  to  create  several  distinct   and  separate 

trusts.  Jan.  1886,  Supm.  Ct.  1st  Dept.,  Weeks  v.  Oornwell,  ix.  2S. 

Effect  of  charging  debts  on  real  estate.    Where  the  debts  of 

testator  are  a  general  charge  on  real  estate  devised  by  him, 
the  charge  becomes  and  remains  a  lien  on  the  devised  laud 
and  runs  with  it  for  the  term  of  three  years,  in  the  hands 
both  of  a  devisee  and  of  a  purchaser  from  him,  but  after  three 
years  the  land  is  discharged  of  the  lien,  and  a  bona  fide  pur- 
chaser takes  the  same  free  and  discharged  from  the  debts.  April, 
1885.  N.  Y.  Super.  Ct,  White  v.  Kane,  vii.  267. 

Subscribing  witnesses.    Subscribing  witness  to  will  cannot  take 
greater  share  in  the  estate  thereunder  than  he  would  have  taken 
by  descent.    1883,  Surr.  Ct.  Westchester  Co.,  Estate  of  Orser,  iv. 
129. 
See  ExECTJTOK  and  Administkatoe  ;  Suekogate  ;  Tbtjstee. 

WITNESS. 

Competence  ;  convict.  A  person  found  guilty  of  a  crime  or  mis- 
demeanor by  verdict  of  a  jury,  is  a  competent  witness,  as  well 
after  as  before  sentence  pronounced  ;  and  it  is  not  error  to  allow 
such  a  witness  to  explain  the  circumstances  of  his  trial  and  con- 
viction.    Mirch,  1881,  N.  Y.  C.  P.,  Shea  v.  Deciier,  i.  48. 

Credibility.  Where  a  party  deliberately  swears  falsely  in  one 
material  part  of  his  testimony,  and  the  jury  are  satisfied  that  he 
did  so  intentionally,  they  are  at  liberty  to  and  sometimes  bound 
to  reject  his  whole  testimony.  The  maxim  is  "fdsus  in  uiio, 
falsiis  in  omnibus."  Feb.  1884,  Surr.  Ct.  Kings  Co.,  Estate  of 
Bogart,  iv.  441. 

Privilege.  The  right  of  a  witness  to  refuse  to  answer  questions  on 
the  ground  that  it  will  tend   to  criminate  him  is  a  personal 
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privilege.     May,  1882,  N.  Y.  Super.  CL,  Canada  Steamship  Co. 
r.  Sinclair,  iii.  2.'i4. 

Disbelieving'.  An  uncontradicted  witness  must  be  believed  ;  but 
when  his  testimony  is  improbable,  or  he  is  interested,  or  when 
he  is  impeached,  the  court  or  jury  is  not  bound  to  adopt  his 
testimony  as  true.  'Feb.  1S8^,  Surr.  Ct.  Kings  Co.,  Estate  of 
Bogart,  iv.  4.41. 

Impeaching'.  Where  the  law  obliges  one  to  call  witness  he  may 
impeach  him.     Id. 

Where  the  question  in  issue  in  an  action  was  as  to  the  ownership 

of  certain  notes,  and  A.  testified  that  the  notes  belonged  to  a 
bank  of  which  he  was  president,  and  not  to  himself,  and  that  the 
reason  that  he  believed  they  belonged  to  the  bank  was  that  he 
never  used  or  attempted  to  use  the  surplus  or  gave  any  direction 
as  to  its  application, — Held,  that  the  evidence  of  one  B.  that  A. 
had  told  him  to  appropriate  the  surijius  on  a  certain  note  made 
by  A.  and  indorsed  by  B.  was  competent,  and  that  it  was  not 
given  to  impeach  A.  April,  1884,  U.  S.  Sujmi.  ^Ct.,  Burley  v. 
German-American  Bank,  v.  172. 
See  Evidence  ;  Subposna  ;  SuBKoaATE's  Court  ;  WrLOd. 

WRIT  OF  ASSISTANCE. 
See  ExEcrmoN  ;  FoBEciiOstJEE. 

WRIT  OF  POSSESSION. 

See  ExBCTMENT ;  Execution  ;  LandijOrd  and  Tenant  ;  Scmmabi 
Proceedings. 
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